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ABSTRACT

Post-conflict law is an area of law that is a composite of a number of different legal
categories. The fragmented nature of post-conflict law leads to a lack of clarity in relation to
a number of different issue areas. These have been discussed under the rubric of ‘the jus post
bellum’ concept which has attracted a considerable amount of attention from international
lawyers. Its proponents argue that it is useful in terms of clarifying the law as it applies
during transitions.

Several theories of the jus post bellum can be identified. This thesis evaluates the practical
and theoretical application of two of the most plausible jus post bellum theories: (i) the jus
post bellum as a new Additional Protocol to the 1949 Geneva Conventions (ii) the jus post
bellum as an interpretive framework. These theories are evaluated in relation to child soldier
perpetrators  in  transitional ~ criminal  justice in  post-conflict = Colombia.
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CHAPTER 1: INTRODUCTION AND METHODOLOGY

1. Introduction

Societies attempting to transition from armed conflict to peace face a number of difficult
legal challenges.* These arise from the special and unique aims inherent in the idea of ‘a
transition’. On the one hand, transitions are about ‘moving away’ from a terrible state of
affairs. On the other hand, transitions are about ‘moving towards’ a better and more just
society. These aims are sometimes in tension.

Although every transition is different, similar problems arise. How a society ought to
deal with the atrocities committed during the conflict is one recurring concern.? Yet, despite
similar stories of individual and collective suffering, transitional societies have found
different ways of dealing with the past so that there is no ‘one-size-fits-all’ approach. The
particularities of each transitional society and of each conflict have coloured the legal
responses.  Neither does international law (especially international humanitarian law,
international human rights law and international criminal law) provide easy answers to
questions of post-conflict criminal accountability. All of this makes ‘post-conflict law’ an
intriguing area of study.

Questions that arise in post-conflict societies have been examined by just war

theorists and international lawyers.® The discussions have introduced a new term into the

! Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000); Carsten Stahn, ‘Jus ad bellum’, ‘jus in bello’... ‘jus post
bellum’? — Rethinking the Conception of the Law of Armed Force’, 17 EJIL (2006) 921; Jane Stromseth, David Wippman and Rosa Brooks
(eds.) Can Might Make Rights — Building the Rule of Law After Military Interventions (New York, CUP: 2006); Carsten Stahn and Jann K.
Kleffner, Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008); Carsten Stahn,
Jennifer Easterday and Jens Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014).

2 Insofar as there is a ‘peace blueprint’, this usually includes a deal on access to power; minority rights provisions; a human rights
framework; reform of policing and criminal justice, see Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000), 1.

: For just war theory, see Brian Orend, ‘Jus Post Bellum’, 31 Journal of Social Philosophy (2000)117; Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law, (New York, Cambridge University Press: 2012); Larry May, After
War Ends, (New York, CUP: 2012).



respective disciplines — the jus post bellum. What is not yet clear, however, is whether and
how this new term helps to resolve any of the difficult legal issues. The term ‘jus post
bellum’ is imprecise.* Some contributors have defined it as primarily to do with ‘post-war
justice’ and as the third branch in just war theory tradition.” Relatively little research has
been done to explain whether and how the jus post bellum resolves specific post-conflict legal

dilemmas.®

1.1 Methodology

The evaluation of whether and how the jus post bellum is relevant to post-conflict law raises a
number of methodological issues. The first relates to the meaning of the jus post bellum
itself. Several different definitions of the concept exist. Therefore, chapter 2 takes a
necessary first step in setting out a chronological review of the different ways the term has
been used in the literature. For the purposes of the present study, it identifies two versions of
the jus post bellum that will be evaluated in relation to their practical use in identifying post-
conflict law.

The first version is Brian Orend’s proposal that the jus post bellum ought to be a ‘fifth
Geneva Convention’ (or more accurately Additional Protocol 1V) that sets out the law in
relation to post-conflict issues.” Orend’s proposal is selected for evaluation owing to the fact

that the success of his proposal would be a simple way to secure the future of the jus post

! Carsten Stahn, ‘The Future of Jus Post Bellum’ in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of
Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 231, 233.
® See Brian Orend, ‘Jus Post Bellum’, 31 Journal of Social Philosophy (2000)117; Larry May, After War Ends, (New York, CUP: 2012).
For a review of the just war tradition see James Turner Johnson, Ideology, Reason and the Limitation of War — Religious and Secular
Concepts 1200 — 1740 (New Jersey, Princeton University Press: 1975) and Michael Walzer, Just and Unjust Wars (New York, Basic
Books: 2006).
6 For a concise explanation see Charles Garraway, ‘The Jus Post Bellum: A Practitioner’s Perspective’, in Carsten Stahn and Jann K.
Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 153.

Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards
a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31.
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bellum as a concept in international law. A new Additional Protocol that dealt with the
totality of post-conflict issues would ipso facto be ‘post-conflict law’. Whether a new
Protocol is a necessary, desirable and possible development in the law of armed conflict will
be evaluated in chapter 3.

The second version is James Gallen’s idea that the jus post bellum is an interpretive
framework based on Ronald Dworkin’s legal theory — ‘law as integrity’.® According to
Gallen, a Dworkinian version of the jus post bellum helps to identify the principles of post-
conflict law.® These principles help to identify post-conflict law insofar as they explain and
justify the rules which apply to discrete post-conflict issues. Dworkin’s legal philosophy was
concerned specifically with proving that the law can be identified even when ‘the law books
are silent or unclear or ambiguous’.”® Post-conflict law is a very good example of a situation
where the law is silent, unclear or ambiguous. According to a Dworkinian jus post bellum,
the uncertainty surrounding post-conflict law can be resolved by adopting an interpretive
approach that focuses on Dworkin’s principle of integrity."* This approach to the jus post
bellum attempts to respond to one of the main difficulties involving law during transitions:
the fragmentation of law. However, whether and how a Dworkinian jus post bellum adds
anything of value to those tasked with interpreting the law in post-conflict societies has not
been investigated. Chapters 4, 5 and 6 introduce and critically evaluate the added value in

this more recent formulation of the jus post bellum.

8 James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 58.

° Ronald Dworkin, ‘Law as Interpretation’, 9 Critical Inquiry 1 (1982) 179; Law’s Empire, (Oxford, Hart Publishing: 2006).

10 Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006), vii.

H Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006), 176.
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1.1.1 The fragmentation of post-conflict law*?

The jus post bellum as integrity forms the central focus of this research because it is designed
to combat the fragmentation of post-conflict law. Fragmentation means that post-conflict law
is located at the crossroads of various branches of law. Transitions from conflict to peace are
regulated by a number of different domestic and international legal categories.”® This means
that several different legal categories regulate any substantive area of post-conflict
peacebuilding.” For example, in relation to transitional criminal justice, a number of
different rules drawn from international humanitarian law, international criminal law and
international human rights law affect the nature and shape of post-conflict justice.” Further,
domestic legal categories, such as constitutional law and criminal law, are also part of the
legal matrix during transitions. Finally, a peace agreement at the end of an armed conflict
can be read as a pseudo-constitutional document.”® At least, peace agreements represent a
‘moment of agreement in a conflict’.’” The agreement is a source of rights and obligations
which sits uneasily in between domestic and international law. They incorporate and are
shaped by international law and domestic law. All of these bodies of law are relevant to the
identification and implementation of post-conflict law. The law on any issue that arises in

post-conflict societies must take all of these different legal categories into account.

2 On the fragmentation of international law generally Martti Koskenniemi and Pdivi Leino, ‘Fragmentation of International Law?
Postmodern Anxieties’, 15 Leiden Journal of International Law (2002) 553; Report of the Study Group of the International Law
Commission, Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law,
International Law Commission, 58th Session, U.N. Doc. A/CN.4.L.682 (2006).

1 Vincent Chetail, Post — Conflict Peacebuilding — A Lexicon (New York, OUP: 2008), 17.

14 | define post-conflict peacebuilding as all those activities that take place at the end of armed conflict which aim at the reconstruction of
the transitional State in question. The justification for focusing on transitional criminal justice appears below.

1 | define post-conflict justice as that part of post-conflict law that deals with criminal justice via trials in post-conflict tribunals.

10 See the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal. pdf.

(1'will use my translations from Spanish to English throughout).
17
Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000) 20.
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It is not only the fragmentation of legal rules that makes post-conflict law a difficult subject
to understand. The fragmentation of post-conflict law is also compounded by other factors.
A post-conflict situation can involve a number of different actors and different legal regimes
and provisions apply to them. For example, the UN is heavily involved in most post-conflict
situations but it enjoys absolute immunity from legal suit in the States where it operates.*
Also, a post-conflict legal framework incorporates the domestic legal framework. Colombia
has recently signed a peace agreement with the main opposition armed group, Las Fuerzas
Armadas Revolucionarias de Colombia — Ejercito del Pueblo (FARC-EP).”® The peace
agreement requires an array of implementing legislation to be passed by the government.
However, Colombian law requires that the Constitutional Court revises each legislative
proposal so that a fast-track legislative procedure is not feasible. This institutional
framework is in stark contrast to the post-conflict situation after the 2003 Gulf War in Iraq.
The Coalition Powers worked relatively untrammeled to transform the Iraqi State into a more
‘Western shape’.”

These three factors (various rules, various actors, different States) make it difficult to
identify post-conflict law in relation to any substantive issue. It means that questions about
what post-conflict law requires must be answered by adopting an interpretive approach which
refers to a number of different legal rules. At first glance, then, this makes Gallen’s
suggestion of a Dworkinian approach to the jus post bellum appear very useful. The whole
point of Dworkin’s theory of law is to find the best interpretation of the law in situations

where the law is unclear. However, the requirement of ‘integrity’ in Dworkin’s theory needs

18
UN General Assembly, Convention on the Privileges and Immunities of the UN, (adopted 13 February 1946, entered into force 17
September 1946) available online: http://www.refworld.org/docid/3ae6b3902.html (last accessed 12 September 2017); on challenges to that

immunity based on human rights see Rosa Freedman, ‘UN Immunity or Impunity? A Human Rights Based Challenge’, 25 EJIL (2014) 1.

19
A great deal of information on the FARC-EP is available online: https://www.farc-ep.co/ (last accessed 30 August 2017)

20

Michael J. Kelly, ‘Iraq and the Law of Occupation: New Tests for an Old Law’ 6 Yearbook of International Humanitarian Law
(December 2003) 127; Kristen Boon, ‘Legislative Reform in Post-Conflict Zones: Jus Post Bellum and the Contemporary Occupant’s Law-
Making Powers’, 50 McGill Law Journal, (2005) 285.


http://www.refworld.org/docid/3ae6b3902.html
https://www.farc-ep.co/

to be examined in more detail. Chapter 4, 5 and 6 are dedicated to this task and they form the

basis of the original contribution of this research to the jus post bellum scholarship.

1.1.2 Why transitional criminal justice?

There are many different areas of law that are uncertain in post-conflict situations. It would
be impossible to evaluate the impact of the jus post bellum on every area of practice. As
such, this thesis evaluates the usefulness of the jus post bellum in relation to one area of post-
conflict law: transitional criminal justice. If the jus post bellum is to be a useful addition to
the body of international law then it ought to help to identify the rules that apply to
transitional criminal justice.”

Transitional criminal justice is a good example of the uncertainty of post-conflict law.
It provides a good ‘testing ground’ for the jus post bellum theories advanced by Orend and
Gallen. Individuals committing war crimes have been tried and punished for as long as rules
regulating warfare have existed.” However, it is also true that punishment for war crimes has
been the exception rather than the rule. This is owing to the fact that transitional criminal
justice raises very difficult questions for post-conflict societies.® Transitions release a
general tension between a forward-looking desire for a less violent and more peaceful society
and a backwards-looking desire for accountability, truth and punishment for atrocities
committed during the conflict. On the one hand there is a ‘trend towards an expanding notion

of individual criminal responsibility’.® On the other hand, the prospect of criminal

21 See generally Ruti Teitel, Transitional Justice (New York, OUP: 2000); Christine Bell, Peace Agreements and Human Rights (New
York, OUP: 2000), 259; Vincent Chetail, Post — Conflict Peacebuilding — A Lexicon (New York, OUP: 2008), 368.

% For a brief history see, Robert Cryer, Prosecuting International Crimes: Selectivity and the International Criminal Law Regime
(Cambridge, CUP: 2005) 9.

2 Ruti Teitel, Transitional Justice (New York, OUP: 2000) 27; Christine Bell, Peace Agreements and Human Rights (New York, OUP:
2000), 259; Vincent Chetail, Post — Conflict Peacebuilding — A Lexicon (New York, OUP: 2008), 368.

24 Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000), 260; Christine Bell, Colm Campbell and Fionnuala Ni
Aolain, ‘Justice Discourses in Transition’, 13 Social and Legal Studies (2004) 305, 306.
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punishment is unlikely to make combatants lay down their weapons and work towards the
rebuilding of peace.® Thus, transitional criminal justice is unlike ordinary criminal justice.
This is owing to its practical role in securing a peaceful solution to armed conflict while
laying the foundations for a society which upholds the human rights of its citizens. These
combined tensions have created compromise solutions which are based on the ‘limited
criminal sanction’.”® In Colombia, a new Special Jurisdiction for Peace is being set-up which
will provide for ‘alternative sentences’ in exchange for confession, truth, reparations and
commitments to non-repetition.”” Yet, the implementation of this agreement is likely to run
into difficulties and there are still ambiguities in the agreement itself.

The difficulties in finding the balance between the requirements of peace and justice
are considerable. Perhaps understandably, the law on transitional criminal justice has not
been codified and Orend’s proposal for a new Additional Protocol to the Geneva Conventions
suggests that it could be and ought to be. Chapter 3 critically evaluates Orend’s arguments
on point. On the other hand, Gallen suggests that the dilemmas of transitional criminal
justice can be resolved by relying on the principles of post-conflict law in pursuing integrity.
A Dworkinian approach to the jus post bellum suggests that integrity is helpful in guiding
interpreters of the law towards the right answers in the law of transitional criminal justice. Of
course, Dworkin’s legal theory was not designed with post-conflict situations in mind.
Therefore, this thesis also makes an original contribution in that it evaluates whether its
theoretical and practical scope may be extended.

There may be certain benefits to thinking in Dworkinian terms about the transitional

moment. In Dworkin’s theory, integrity plays a civic role in justifying why a citizen of a

25
Anonymous, ‘Human Rights in Peace Negotiations” 18 Human Rights Quarterly (1996) 249.

26
Ruti Teitel, Transitional Justice (New York, OUP: 2000) 28.
27
Part 5, ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.

(1 will use my translations from Spanish to English throughout).
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State ought to be coerced by the legal order.?® This appears, at least prima facie, relevant for
the parties to the Colombian peace agreement as they attempt to reconstitute their relationship
under the rule of law. Equality before the law is at the core of the idea of integrity. Integrity,
for Dworkin, arises out of a personal obligation that ‘commands that no one be left out, that
we are all in politics together for better or worse, that no one may be sacrificed, like wounded
on the battlefield, to the crusade of justice for all’.?

This research discovers what this may mean in relation to a specific issue that arises
in transitional criminal justice: the criminal accountability of child soldier perpetrators. In
all post-conflict societies, child soldiers have usually been considered only victims of the
armed conflict.*® Therefore, consistency would seem to require that no child soldier
perpetrators are prosecuted in Colombia. However, integrity requires more than principled
consistency in the interpretation of law. Sometimes, integrity requires that a legal system
depart from a blind allegiance to precedent. This is because interpretation, in Dworkin’s
theory, is a balancing act between questions of ‘fit” and questions of ‘substance’ (or
‘justification’). The point is that precedent can be departed from if and when there is a
sufficient justification for doing so.** The example Dworkin uses is the professional liability
of barristers.* For many years, and for no principled reason, barristers were held to different
professional liability standards. Thus, according to Dworkin, integrity required that English
law of tort break with tradition to impose the standards of professional negligence on

barristers which were applied to all the other professions. Of course, the professional liability

% Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006), 178.
2 Ronald Dworkin, Law’s Empire, (Portland, Oregon, Hart Publishing: 2006) 213.
% UNICEF, Coalition to Stop the Use of Child Soldiers, ‘UN Guide to the Optional Protocol on the Involvement of Children in Armed
Conflict” (UNICEF, New York: 2003); Mark Drumbl, Reimagining Child Soldiers in International Law and Policy (New York, OUP:
2012); “Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T. Forcehimes,
(eds) Morality, Jus Post Bellum and International Law (CUP, New York: 2012), 139.

See in relation to customary international law, Anthea Roberts, ‘Traditional and Modern Approaches to Customary International Law’, 95
American Journal of International Law (2001) 757.
% See discussion Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006) 219.
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of barristers in a common law legal order and the criminal accountability of child soldiers in
post-conflict Colombia are radically different issues in legal, moral and political terms.
Further, as a matter of law, post-conflict Colombia is not bound to follow the law as
interpreted in other post-conflict situations. As such, the transposition of the principle of
integrity into post-conflict territory admittedly is ambitious. This thesis examines whether
and how integrity is a useful aid to resolving theoretical disagreements in post-conflict law.*
The post-conflict criminal accountability of child soldiers suspected of serious international
crimes is presented as capable, sometimes, of producing the Kkinds of theoretical

disagreements with which Dworkin’s theory is concerned.

1.1.3 Why child soldiers?

In order to provide a more specific picture of the usefulness of the jus post bellum one
specific kind of case has been chosen from within the general area of transitional criminal
justice: child soldier accountability for the commission of international crimes. In Colombia,
one of the most complicated areas of transitional criminal justice is the law as it applies to
child soldiers. Since 2013, UNICEF has estimated that, at least, 1,000 children have been
recruited into non-State armed groups.** A recent study has identified that 47% of FARC-EP
combatants were recruited as child soldiers.** Logically, many children and adolescents that

participated in the armed conflict will be implicated in the commission of international

% ‘Theoretical disagreements’ are Dworkin’s term for the interpretive differences held by different legal officials in relation to the law, see
discussion of cases in Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006), 15. These kinds of disagreements are common in
post-conflict law and specifically in transitional criminal justice (see chapter 4).

g UNICEF, ‘Childhood in the Time of War: Will the children of Colombia know peace at last?” (March 2016), available
http://reliefweb.int/sites/reliefweb.int/files/resources’7UNICEF_Colombia_Child_Alert_March_201 _FINAL.pdf accessed 18 January 2017,
(‘UNICEF Childhood in Time of War: Colombia”)

% See report in Semana, 29 October 2017, citing a study by Luis Andrés Fajardo, ‘Reclutamiento de nifias y nifios como crimen

internacional de las FARC en Colombia’, (Universidad Sergio Arboleda: 2014) http://www.semana.com/nacion/articulo/el-47-de-los-

integrantes-de-las-farc-fueron-reclutados-siendo-ninos/407422-3
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crimes. The end of conflict raises difficult questions in terms of the reintegration of these
former child soldiers into their previous communities. These communities may have suffered
directly from the actions of child soldiers during the armed conflict. As such, the dilemmas
of peace vs. justice are reproduced at the local level when post-conflict societies must decide
what to do with child soldier perpetrators.

On the one hand, they may be seen as victims of the conflict. The particular nature of
child soldier perpetration may raise difficult due process issues that tend against their
prosecution.  Further, criminal punishment may simply be unsuited to achieving some
important aims of post-conflict societies, especially national reconciliation, rehabilitation and
reintegration of former fighters. On the other, their acts may have contributed directly to the
victimization of innocent civilians. Addressing the needs of victims and survivors appears to
require some measure of accountability. This may also be necessary in order to ‘provide new
political arrangements with legitimacy’ and avoid the perception of impunity which
undermines the political legitimacy of the new constitutional order.*® All of this suggests
that, in some cases, there may be good reasons to involve child soldier perpetrators in
transitional criminal justice mechanisms.

For the purposes of this thesis, a specific focus on child soldier perpetrators permits a
specific demonstration of the fragmentation of post-conflict law. It allows for an
investigation of the jus post bellum as proposed by Orend. Whether a post-conflict Protocol
could be agreed by States in order to deal with this problem runs into major problems. In the
first place, the issues of content and temporal applicability (see section 3.3). Also, States do
not agree on the minimum age of criminal responsibility (see section 3.4.1). Further, there is
also a great deal of law that regulates the particular issue. A new Protocol would need to be

clear on how its provisions were meant to interact with already existing legal categories. This

36
Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000) 271.
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suggests that an interpretive approach to the law may be a better approach. Whether a
version of the jus post bellum that proposes integrity as the ‘disciplining rule’ is useful is the

central issue in this thesis.*”

1.1.4 Why post-conflict Colombia?

There are a number of different post-conflict societies that could have formed the basis of this
study. Many of these have had issues with the accountability of children in transitional
criminal justice. This research focuses on post-conflict Colombia. In the first place,
Colombia has recently signed a peace agreement with very detailed and innovative provisions
for transitional criminal justice.® However, in relation to the criminal accountability of child
soldiers the agreement is very vague. The legal texts to be interpreted are clear but how they
ought to be interpreted and what the law actually is in this context is unclear and gives rise to
different interpretations. This provides an example of a ‘theoretical disagreement’ in
Dworkinian terms. Those children between the ages of 14-18 are in a legal limbo where their
specific situation ‘will be studied at a later date’.* Further, the 2016 Amnesty Law attached
to the peace agreement states that it is up to the prosecutor at the Special Jurisdiction for
Peace to ‘decide whether those who were under 18 at the moment of the commission of

international crimes incapable of amnesty, will be exempted from criminal prosecution...(my

¥ On “disciplining rules’ and constraint see Owen Fiss, ‘Objectivity and Interpretation’, 34 Stanford Law Review (1982) 739; Stanley Fish,
‘Fish v. Fiss’, 36 Stanford Law Review (1984) 1325.

% See Part 5 of the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.

(1I'will use my translations from Spanish to English throughout).
39

See Joint Communiqué #70, Havana, Cuba, 15 May 2016, (Agreement on Minors) available at:
http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last

accessed 21 June 2017).
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translation)’.*> This provides an opportunity to test the practical usefulness of the jus post
bellum as integrity. If the jus post bellum can help practitioners in post-conflict Colombia
make decisions in relation to the post-conflict accountability of child soldiers then the
academic interest in the subject will have been justified. It will also mean that the jus post
bellum as integrity might be relevant in identifying the law in other areas of post-conflict
peacebuilding. If the jus post bellum does not help to identify the law in relation to the post-
conflict criminal accountability of child soldiers in Colombia then this will provide some
evidence that ‘the value of the concept and discourse must be called into question’.*

It would have been impossible to evaluate the impact of the jus post bellum on every
area of practice and in relation to every post-conflict State. As such, answering the research
question depends on making some methodological choices. This section has attempted to

justify these choices. The rest of this introduction sets out the overall structure of the thesis.

1.2 Structure of the argument

This thesis is divided into two parts.

Part A (chapters 2 - 3) has three aims. Firstly, it sets out the ‘story so far’ in the
historical development of the jus post bellum as a moral and legal concept. This is important
insofar as legal and moral concepts cannot be understood in isolation from the social and
historical contexts in which they emerge.”” Part A culminates in the evaluation of one

obvious way that the jus post bellum might influence post-conflict law, i.e. by the negotiation

40
Amnesty Law, Article 27, Point 10, chapter 4, ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long

Lasting Peace’ signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available

at: http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos¥%20compartidos/24-11-

2016NuevoAcuerdoFinal.pdf

“ James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens lverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 58, 61.

2 See Alasdair Macintyre, A Short History of Ethics (New York, Macmillan: 1966), 1; David Kennedy, ‘David Kennedy, ‘Primitive Legal
Scholarship’ 27 Harvard Journal of International Law (1986) 1.
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and agreement of a new Additional Protocol to the Geneva Conventions for post-conflict
peacebuilding (chapter 3).

Part B (chapter 4 — 8) introduces and evaluates a more sophisticated approach to
finding the normative relevance of the jus post bellum for post-conflict law. This is by
imagining that it provides an ‘interpretive framework’ of principles that help practitioners to
decide how to interpret the law in the face of the fragmentation of legal categories. Whether
this is a useful development is considered in relation to the case-study of the criminal
accountability of child soldiers in post-conflict Colombia. The thesis concludes with a
consideration of where the jus post bellum scholarship ought to be situated in the
international legal scholarship. Chapter 7 identifies how the jus post bellum as integrity fits
into different approaches to the nature of international law. Chapter 8 summarizes the

conclusions of the thesis and sets out a few areas for further research.

1.2.1 Overview Part A

Chapter 2 sets out the different possible meanings of the jus post bellum. As will be seen, it
is an area of scholarship which has tended to encourage interdisciplinary approaches. While
this may (or may not) give rise to important insights it clearly has led to some analytical
imprecision. As Friedrich Kratochwil has argued, interdisciplinary projects often result in
contributors talking ‘at each other’.® They can also simply rephrase ‘well-known problems
in the new language or methodology’.** The creation of a new interdisciplinary language
does not always result in problems being resolved. Of course, in one sense, everything we

know or say is interdisciplinary in some way. Our knowledge and perspective is a mixture of

s Friedrich Kratochwil, The Status of Law in World Society — Meditations on the Role and Rule of Law (New York, CUP: 2014), 31; see
also

“ Friedrich Kratochwil, ‘How Do Norms Matter?’, in Michael Byers (ed.) The Role of Law in International Politics (New York, OUP:
2000) 35.
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different things we have learned from a variety of different disciplines. More specifically,
new or emerging problems can be understood as ‘out of bounds’ in the sense that they do not
fit into the old disciplinary boundaries.* Thus, new discourses are created which capture the
new knowledge.

This dynamic has been very much in evidence in the jus post bellum scholarship. The
starting point for most proponents of the jus post bellum has been to identify a number of
‘post-conflict problems’ which arise owing to existing disciplinary ‘gaps’.* Examples
include: the law on the use of force in post-conflict States; the issue of transformative
occupations; post-conflict detention and, as dealt with in this thesis, transitional criminal
justice.”” Once these gaps in the law have been identified, one tendency has been to argue
that they can be ‘filled’ by relying on a conception of the jus post bellum that sometimes
owes more to particular interpretations of just war theory than law.*

An alternative approach is to describe the jus post bellum as an ‘emerging’ area of law
which is evidenced by recent developments in State practice.” In this more sophisticated
conception, there are some similarities between the jus post bellum as integrity and earlier
work by Christine Bell on the ‘lex pacificatoria’.®® The similarity is most clear in the
descriptive aspects of these legal theories. Each argues that a set of norms (or principles)

have emerged around the practice of transitions. These principles can be discerned by

45 Friedrich Kratochwil, The Status of Law in World Society — Meditations on the Role and Rule of Law (New York, CUP: 2014), 49.

“ Carsten Stahn, ‘Jus ad bellum’, ‘jus in bello’... ‘jus post bellum’? — Rethinking the Conception of the Law of Armed Force’, 17 EJIL
(2007), 921; Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum
— Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 31.

A Charles Garraway, ‘The Relevance of Jus Post Bellum: A Practitioner’s Perspective’ in Carsten Stahn and Jann K. Kleffner (eds.) Jus
Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 153.

* In particular, see Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post
Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 31.

* Carsten Stahn, ‘Jus Post Bellum — Mapping the Discipline(s)’ in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93.

% On the lex pacificatoria see, Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000); On the Law of Peace —
Peace Agreements and the Lex Pacificatoria (New York, OUP: 2008) and ‘Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?’,
in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP:
2014), 181.
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looking at the practice of post-conflict States and the way that peace-making has become ‘an
international affair’.®* In relation to post-conflict criminal justice, some of the relevant norms
could be accountability (eliminating impunity and blanket amnesties) and reconciliation (in
the sense of restorative justice processes, such as truth commissions).* The point is that it is
the way that post-conflict justice has been carried out that provides the clues as to what is
required in new post-conflict justice situations. Thus, for Bell, the lex pacificatoria grows
incrementally around a consistent practice that must also respond to the particular
requirements of transitional States.>®* A Dworkinian approach is attached to the idea that post-
conflict principles are, and have always been, the explanation and justification for the rules
that have been agreed. The difference in the accounts lies in the normativity of the
norms/principles from a legal perspective. Bell does not emphasize the legal character of lex
pacificatoria norms, whereas, for a Dworkinian approach, post-conflict principles are post-
conflict law. This will be explained in more detail in chapter 4.

In the course of these discussions, Gallen and others have argued that a new discipline
has been identified which blurs the boundary between just war theory and international law.
For some, this is a case of resuscitating a concept that has considerable historical pedigree (as
a matter of just war theory and international law). Orend provides the best example of this
approach.>* Chapter 3 deals with the issue of historical pedigree and evaluates whether this is
relevant to the discussions for the reform of the present law of armed conflict. Part A

concludes by considering in detail whether this new jus post bellum ought to form the basis of

o Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 100.

%2 Christine Bell, On the Law of Peace — Peace Agreements and the Lex Pacificatoria (New York, OUP: 2008), 249.

% Christine Bell never claims the new lex pacificatoria is law in the way international lawyers usually understand the term.

> See Brian Orend, ‘Jus Post Bellum’, 31 Journal of Social Philosophy (2000), 117. Although many contributors have asserted the
historical pedigree of the jus post bellum, see generally, Carsten Stahn and Jann K. Kleffner, (eds.) Jus Post Bellum — Towards a Law of

Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008).
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a new Additional Protocol to the Geneva Conventions that deals with transitional criminal

justice and the issue of child soldier accountability in particular.

1.2.2 Overview Part B

Part B begins with the presupposition that if the jus post bellum is to be useful for
practitioners and scholars it ought to be because it helps to address the problem of
fragmentation in post-conflict law. Chapter 4 explains why a Dworkinian approach may be
relevant to the jus post bellum. In short, whether post-conflict law permits or requires the
prosecution of child soldiers implicated in international crimes is a theoretical disagreement.
Several legal categories are relevant to the decision. In Colombia these are clearly
identifiable. ~ They include domestic criminal law, international humanitarian law,
international human rights law, international criminal law and the peace agreement itself.
However, how the law ought to be interpreted, how these different bodies interact is not clear.
The law is open to different interpretations. Thus, a Dworkinian approach that favours a
focus on integrity in interpretation appears prima facie relevant.

Gallen’s version of the jus post bellum is oriented towards the coordination of ‘post-
intervention’ law and policy.® In his view, the jus post bellum as integrity can explain and
justify why different post-intervention situations demonstrate different interpretations of law
and policy.® He argues that, within one transition, the jus post bellum could also be useful
for practitioners who must decide how to best distribute resources. Chapter 4 reorients this
version of the jus post bellum and links Gallen’s ideas about integrity in post-intervention

reconstruction more closely to a specific issue area — transitional criminal justice and child

% I distinguish ‘post-intervention’ situations from those which are ‘post-conflict’. In short, many post-conflict situations, such as Colombia,
lack a significant foreign military intervention. Most of the jus post bellum scholarship has dealt with ‘post-intervention’ situations, i.e. Iraq
and Afghanistan.

% James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 58.
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soldiers. It argues that the decision of whether or not to prosecute child soldiers in Colombia
will be one for the chief prosecutor (to be appointed). Thus, in being confronted with
different possible interpretations of the law, chapter 4 suggests that the chief prosecutor could
adopt a Dworkinian approach based on integrity in order to find the best interpretation of the
law. The difference between Gallen’s account and the one evaluated here is the evaluation of
whether and how integrity urges the prosecutor to look ‘outside’ of Colombia at other post-
conflict situations. Gallen was discussing integrity in relation to law ‘inside’ one post-
intervention situation. A prosecutor in Colombia is under no legal obligation to make their
interpretation coherent with other post-conflict situations. These are different legal systems.
However, there may still be merits in focusing on how an interpretation of post-conflict law
in Colombia fits with an interpretation of law in other post-conflict situations.

Chapter 5 provides an example of the Dworkinian framework in action. It applies the
jus post bellum as integrity to a specific (though hypothetical) issue of child soldier violence.
Whether the prosecution of the child soldier perpetrator at the Special Jurisdiction for Peace
is required, permitted or prohibited is unclear and provides a good opportunity to test the
practical relevance of the Dworkinian jus post bellum. Chapter 5 begins by providing some
historical context to the conflict in Colombia. It then provides a set of hypothetical facts that
might be presented to the chief prosecutor. Finally it applies the Dworkinian method of
interpretivism to the facts as an example of the jus post bellum as integrity.

Chapter 6 sets out the challenges to the jus post bellum as integrity. It focuses on two
arguments. The first is an ‘internal’ challenge. The focus is on Stanley Fish’s argument that
even if Dworkin is correct about the nature of law as interpretive, the concept of integrity

cannot guide interpreters towards the right answers.>” This is owing to the fact that integrity

57 L

See Stanley Fish, ‘Working on the Chain Gang: Interpretations in the Law and in Literary Criticism” 9 Critical Enquiry — The Politics of
Interpretation (1982), 201; ‘Wrong Again’ 62 Texas Law Review (1983) 299; ‘Still Wrong After All These Years’, 6 Law and Philosophy —
Dworkin’s Law’s Empire (1987) 401.
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itself is a matter of interpretation. That is, judges, prosecutors, and others, can always be
described as aiming at integrity. They do so automatically in their respective roles qua
judges, prosecutors or officials. Thus, the point is that there is actually little ‘normative’ bite
in Dworkin’s theory because the concept of integrity is already embedded into the
interpretive practice concerned. Integrity, for Fish, is not a ‘disciplining rule’ of
interpretation that can guide interpretations in the way Dworkin suggests because it is itself a
matter of interpretation.®® The second is an ‘external’ objection. The jus post bellum as
integrity may presuppose an international community. This is necessary because on
Dworkin’s account, any interpretation of the law must be justified according to a community
morality. Insofar as post-conflict law includes international law there appears to be a need to
reconcile the interpretations of post-conflict law in Colombia and the international legal order
society of States. This section evaluates the extent to which there is a Dworkinian
‘community of principle’ among States. The challenge to the Dworkinian jus post bellum is
to find a coherent set of ‘international values’ that are evidence for an ‘international
community’. On a Dworkinian account, these values are then relied upon to provide the right
interpretations of international law. Chapter 6 concludes that a focus on the jus post bellum
as integrity illuminates the debate that surrounds whether or not child soldiers ought to be
accountable for their crimes in transitional criminal justice mechanisms. It does not identify
what decision the prosecutor ought to make in a simple mechanical way. Instead, the jus post
bellum as integrity urges a certain attitude that is founded around a set of questions. This
provides an interesting and useful methodology, or lens, with which to think about the issues
at hand and how post-conflict law ought to be interpreted.

Chapter 7 situates the jus post bellum as integrity in international legal scholarship

and argues that its relevance depends on a prior decision to take a particular theoretical

58
On ‘disciplining rules’ and constraint see Owen Fiss, ‘Objectivity and Interpretation’, 34 Stanford Law Review (1982) 739; Stanley Fish,
‘Fish v. Fiss’, 36 Stanford Law Review (1984) 1325.
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approach to international law.® There are a variety of theoretical approaches to the law in
international legal scholarship. However, a traditional approach is discernible and defensible
which equates ‘law’ with that which States have agreed to. In this sense, international law
depends on the traditional sources of law — international treaties, customary international law
and the general principles of law recognized by civilized nations. If this approach to law is
adopted, then no amount of academic enthusiasm for the jus post bellum can secure its legal
nature. This chapter demonstrates how different theoretical lenses portend different paths for
the future development of the jus post bellum.

Chapter 8 sets out some concluding thoughts on the jus post bellum as a new
Additional Protocol and as integrity. It also sets out some possible future avenues of
research. Most obviously, the methodology adopted in this thesis could be applied to other
specific post-conflict issue-areas where the law is unclear. Thus, the interpretive jus post
bellum, as a concept, could contribute to debates aimed at clarifying the law as it applies to

several different areas of practice.

1.3. Conclusion

This research attempts to provide a comprehensive evaluation the jus post bellum by looking
at two of its proposals. One of its main proponents has admitted that, at this stage of its
development, it really is ‘more of a metaphor than a fully developed moral and legal
concept’.® In so far as law is concerned, this research agrees and holds out some optimism

for its future development notwithstanding some considerable challenges. In relation to

% Neil Walker, ‘Mapping the Global Disorder of Normative Orders’, 6 International Journal of Constitutional Law (2008) 373; Andrea
Bianchi, International Law Theories — An Inquiry into Different Ways of Thinking (New York, OUP: 2016).

% Carsten Stahn, ‘The Future of Jus Post Bellum in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of
Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 231, 233.
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morality, it appears that already the jus post bellum has been incorporated into the work of
contemporary just war theorists.

Legal solutions to the end of conflict are shaped simultaneously by the past and the
future.®® In negotiating answers to these questions, post-conflict societies do not proceed in
isolation from the ‘outside world’. International law and international society play a crucial
role in constructing the normative parameters for what is possible.®> Evidence for this has
arisen recently in relation to the changes made to the peace agreement by the Colombian
Congress. The Prosecutor of the International Criminal Court, Fatou Bensouda, has made it
clear that should Colombia be found ‘unwilling or unable’ to prosecute those most
responsible for committing international crimes then her office will consider intervening.®
Yet, whether and how child soldier perpetrators ought to participate in transitional criminal
justice processes has received only limited attention in the literature.** This thesis provides a
contribution to that debate through the theoretical and practical application of the jus post
bellum. It also extends the jus post bellum scholarship into post-conflict Colombia and non-
international armed conflict more generally. Finally, the thesis evaluates whether it is useful
to adopt a Dworkinian approach outside of the traditional locus of Anglo-American

constitutional law.® International lawyers have not paid much attention to Dworkin’s

o Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000) and On the Law of Peace — Peace Agreements and the Lex
Pacificatoria (New York, OUP: 2008).

%2 Hedley Bull, The Anarchical Society — A Study of Order in World Politics (Palgrave Macmillan, Basingstoke: 2012).

o3 See ‘El acuerdo de paz de Colombia demanda respeto, pero también responsibilidad’, (in Spanish) available at:
http://www.semana.com/nacion/articulo/deseo-corte-penal-internacional-justicia-transicional-en-colombia/512820 (last accessed 2 August
2017).

64
See Mark Drumbl, Reimagining Child Soldiers in International Law and Policy (New York, OUP: 2012); ‘Child Soldiers, Transitional

Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T. Forcehimes, (eds.) Morality, Jus Post Bellum and
International Law (CUP, New York: 2012), 139; Brittany Ursini, ‘Prosecuting Child Soldiers: The Call for an International Minimum Age
of Criminal Responsibility’, 89 St. John’s Law Review (2015) 1023.

% See Stephen Breyer, ‘Introduction: The “International” Constitutional Judge’ in Scott Hershovitz (ed.) Exploring Law’s Empire — The
Jurisprudence of Ronald Dworkin (Oxford, OUP: 2012) 1, 3; Ronald Dworkin, ‘A New Philosophy for International Law’, 41 Philosophy
and Public Affairs (2013) 1.
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theory.®® In problematizing the issue of integrity in post-conflict law it evaluates the
obstacles to its application in the field of international law.®” Overall, the hope is that
engaging with different theoretical approaches to international law will help to solve practical
problems. The point is that, whatever the definitional difficulties, the best way to secure the
relevance of the jus post bellum concept is to remain focused on the practical problems that it

IS supposed to address.

66

Though see Anthea Roberts, ‘Traditional and Modern Approaches to Customary International Law’, 95 American Journal of
International Law (2001) 757.
67

Basak Cali ‘On Interpretivism and International Law’, 20 EJIL (2009), 805.
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CHAPTER 2: WHAT IS THE JUS POST BELLUM?

2.1 Introduction

This thesis evaluates whether and how the jus post bellum helps to identify the law of
transitional criminal justice as it relates to child soldier perpetrators in post-conflict
Colombia. Therefore, as a necessary first step, this chapter analyses the different versions of
the jus post bellum which can be identified in the recent academic literature. It categorizes
the literature into three ‘waves’ although it is admitted that other categorizations detailing the
historical development and conceptual nature of the jus post bellum are possible.*

Section 2.2 introduces the ‘first wave’ of the jus post bellum scholarship. Scholars
such as Brian Orend, Michael Walzer and Larry May have defined the concept as ‘post-war
justice’ or ‘justice after war’.? Section 2.3 discusses the ‘second wave’ — the jus post bellum
as ‘post-conflict law’. Kristen Boon and Jean Cohen were the first scholars to discuss the jus
post bellum as a legal concept.> The jus post bellum as post-conflict law was then further
explored by Carsten Stahn and others at the ‘Jus Post Bellum Project’ at the University of

Leiden in the Netherlands.* The jus post bellum as ‘law’ has been strongly criticised by many

! In particular, many contributors to the debate claim significant historical pedigree for the jus post bellum. Whether or not it is possible to
identify a historical jus post bellum is not of central importance for the task in hand. However, chapter 3 discusses briefly the origins of the
jus post bellum in the political philosophy of Immanuel Kant.

2 Brian Orend, ‘Kant’s Just War Theory’ 37 Journal of the History of Philosophy, 2 (April 1999) 323; ‘Justice After War’, 16 Ethics and
International Affairs (2002) 2, 43; ‘Jus Post Bellum - A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.), Jus
Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 31; Michael Walzer, Arguing
About War, (New Haven, Yale University Press: 2004); Larry May and Andrew T. Forcehimes (eds.), Morality, Jus Post Bellum and
International Law, (New York, Cambridge University Press: 2012); Larry May, After War Ends (New York, CUP: 2012).

: Kristen Boon, ‘Legislative Reform in Post-Conflict Zones: Jus Post Bellum and the Contemporary Occupant’s Law-Making Powers’, 50
McGill Law Journal, 285; Jean L. Cohen, ‘The Role of International Law in Post-Conflict Constitution-Making: Towards a Jus Post Bellum
for ‘Interim Occupations’ 51 New York Law School Law Review 2006-07), 497.

! See two edited collections, Carsten Stahn and Jann K. Kleffner (eds.), Jus Post Bellum — Towards a Law of Transition from Conflict to
Peace (T.M.C. Asser Press, The Hague: 2008); Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post Bellum — Mapping the

26



international lawyers. This has caused a new ‘third wave’ of jus post bellum scholarship
which has attempted to respond to these criticisms. As such, section 2.4 focuses on one new
conceptualization that has emerged — the jus post bellum as an ‘interpretive framework’ based

on Ronald Dworkin’s theory of ‘law as integrity’.°

2.1.1. Law or morals?

Moral and legal concepts cannot be understood outside of their social and historical context.’
As Alasdair Maclintyre has argued, it would be a mistake to think that Plato, Hobbes, and
Bentham were all engaged in a ‘single task of analysing the concept of [...] justice’.® Writing
in different times and against a backdrop of different political and social contexts, any
similarities in their prescriptive efforts are likely to be ‘false friends’.® The same point has
been made by David Kennedy in relation to international legal scholarship.’® Therefore, this
chapter adopts a chronological approach to the taxonomy of the jus post bellum. This
approach clarifies that the first and second waves of the jus post bellum arose in the context
of the 2003 Irag War.  As a result, most contributors were concerned with the rights and

obligations of States after foreign military intervention.'* Relatively little attention was paid

Normative Foundations (New York, OUP: 2014). For information on the ‘Jus Post Bellum Project’ see http://juspostbellum.com/ (last
accessed 24 May 2017).

5 .
See Robert Cryer, ‘Law and the Jus Post Bellum: Counselling Caution’, in May and Forcehimes, Morality, Jus Post Bellum and

International Law, (New York, Cambridge University Press: 2012) 223; Antonia Chayes, ‘Chapter VII % : Is a Jus Post Bellum Possible?”
24 EJIL 291; Eric de Brabandere, ‘The Concept of Jus Post Bellum in International Law’, in Carsten Stahn, Jennifer Easterday and Jens
Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 123, and in the same volume, Roxana
Vatanparast ‘Waging Peace — Ambiguities, Contradictions, and Problems of a Jus Post Bellum Legal Framework’, 142; Fionnuala Ni Aol4in
and Dina Francesca Haynes, ‘The Compatibility of Justice for Women with Jus Post Bellum Analysis’, 161.

6 James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 58.

7 Alasdair Maclntyre, A Short History of Ethics (New York, Macmillan: 1966), 1.

8 Alasdair Maclntyre, A Short History of Ethics (New York, Macmillan: 1966), 1.

° Robert Cryer, ‘Law and the Jus Post Bellum: Counselling Caution’, in Larry May and Andrew T. Forcehimes, Morality, Jus Post Bellum
and International Law, (New York, Cambridge University Press: 2012) 223, 226.

10 David Kennedy, ‘Primitive Legal Scholarship” 27 Harvard Journal of International Law (1986) 1, 5.

1
The ‘case — study’ examples in these early contributions were usually Kosovo, East Timor, Afghanistan and Iraq.
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to situations that lacked a significant foreign intervention element.** Most of the early jus
post bellum scholarship, therefore, ought really to be understood as concerned with ‘post-
intervention justice’ and ‘post-intervention law’. The most assertive theory in relation to
post-intervention law has been presented by Brian Orend. Whether Orend’s theory helps to
identify the law of transitional criminal justice in relation to child soldiers in post-conflict
Colombia will be evaluated in chapter 3.

For present purposes, the important point is that the interventions in Kosovo,
Afghanistan and Irag, along with the various post-conflict measures, led to discussions and
debates about post-conflict peacebuilding that were located at the intersection between
morality and law.” For this reason, perhaps, Carsten Stahn has argued that it is ‘wrong to
construe a ‘moral’ and a ‘legal’ jus post bellum in isolation from each other’.** The implicit
suggestion is that a ‘cross-disciplinary’ approach to the jus post bellum helps international
lawyers to identify the rules of post-conflict law. In Stahn’s view, the distinction between
morals and law in international law is not always as ‘clear-cut as it seems’.”® According to
Stahn, this rests on the fact that international law sometimes incorporates value judgments
into its normative framework. As an example Stahn cites the targeting of civilians which is

only prohibited by international humanitarian law if it is ‘intentional’.”® For Stahn, therefore,

2 The ‘Foreword’ to the main edited collection during this period States that the jus post bellum is significant to situations ‘following
modern armed conflict, irrespective whether of an interState or intraState nature’, however, the actual contributions are mostly relevant to
the former, see Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C.
Asser Press, The Hague: 2008), v.

13 Tony Blair’s speech to the Chicago Club in 1999 is an example, available here: http://www.pbs.org/newshour/bb/international-jan-

june99-blair_doctrine4-23/ (last accessed 23 May 2017). See also the NATO Press Statement by Javier Solana, Secretary — General of
NATO, available at: http://www.nato.int/docu/pr/1999/p99-040e.htm (last accessed 21 June 2017); Ronald Dworkin, ‘A New Philosophy
for International Law’, 41 Philosophy and Public Affairs (2013) 1.

H Carsten Stahn, ‘The Future of Jus Post Bellum’ in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of
Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 231, 232.

15 Carsten Stahn, ‘The Future of Jus Post Bellum in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of
Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 231, 232.

6
This is known as the ‘principle of distinction” and is widely recognised as forming part of customary international law binding on all
States, see Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, Vol. I. Rules, (Cambridge,

CUP: 2005), chapter 1, Rule 1, available online at: https://ihl-databases.icrc.org/customary-ihl/eng/docs/home (last accessed 21 June 2017).
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there is no problem in accepting the mixture of moral and legal considerations in identifying
the new jus post bellum.

In relation to the jus post bellum, many lawyers have queried whether what is morally
‘good’ ought to be considered as instructive for the identification of the law."” Perhaps, for
this reason Stahn’s argument is also ambiguous. He has argued that a turn to ‘policy’ in post-
conflict law is ‘shaky from a normative point of view’.*® Further, (though in relation to the jus
ad bellum) he states, ‘[o]ne may even argue that the use of concepts such as ‘illegal, but
legitimate’ runs counter to the very purpose of the law since it may actually weaken the
normative prohibition of the use of force or the constraints in warfare’.* Thus, what Stahn
means by the possible ‘isolation’ of law and morals in the jus post bellum is left relatively
unclear.

The underlying issue is a matter of legal philosophy. There are different
philosophical approaches to identifying the so-called ‘grounds of law’ (i.e. the sources from
which the content of the law can be identified).® For some, law is a question of finding a
social source of law, an empirical social fact.* This view is associated with H. L. A. Hart’s

positivism which argued that the law was a combination of different types of rules, all

In relation to non-international armed conflicts, the rule is codified in Article 13(2) Protocol Additional to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (AP I1), (adopted 8 June 1977, entered into
force 7 December 1978) 1125 UNTS 609.
v Robert Cryer, ‘Law and the Jus Post Bellum: Counselling Caution’, in Larry May and Andrew T. Forcehimes, Morality, Jus Post Bellum
and International Law, (New York, Cambridge University Press: 2012) 223; Roxana Vatanparast, ‘Waging Peace — Ambiguities,
Contradictions, and Problems of a Jus Post Bellum Legal Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 142.

8 Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 109.
v Carsten Stahn, ‘The Future of Jus Post Bellum’ in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of
Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 231, 232.
2 For a recent review of the general debate between positivists and non-positivists see Liam Murphy, ‘Law Beyond the State: Some
Philosophical Questions’, 28 EJIL 203.

Liam Murphy divides the philosophical debate into ‘positivists’ and ‘non-positivists’, see Liam Murphy, ‘Law Beyond the State: Some

Philosophical Questions’, 28 EJIL 203; see also Andrea Bianchi, International Law Theories — An Inquiry into Different Ways of Thinking
(New York, OUP: 2016) 21.
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capable of location in a social source.” The result, in the international context, is that the
international system of ‘interlocking’ legal norms depends on identifying the sources of those
norms in the acts of States.® Thus, treaties between States are considered the ‘primary’
source of law because they are easily identifiable evidence of the acceptance of legal
obligations by States.** Nevertheless, the content of these rules is not always easy to define.
Thus, for non-positivists, law must be interpreted and, therefore, it is always a ‘moral
reading’ of legal texts.> This opens the door to a view of international law that accepts that
political and/or moral principles are relied upon to identify the law. For Dworkin, for
example, the law at any given time is the best it can be consistent with the legal materials
from which it must be interpreted and the political morality of the relevant community.?
Thus, arguments about law which is ‘emerging’ (such as the jus post bellum) hide and
reproduce deeper underlying philosophical debates about the nature of international law.”

It is not necessary to ‘resolve’ this broad debate here. Sometimes, it may not be
necessary to decide whether a positivist or non-positivist approach ought to be adopted before
interpreting what the law requires in any given question.®® The point is simply that the
ambiguity produced by Stahn’s approach to the jus post bellum reflects competing (and
sometimes incompatible) tensions about the nature of law. He accepts that if post-conflict
law is to become international law, then it is States that must consent to the rules that have

emerged. This would see the jus post bellum become as much a part of the law of armed

2 See H. L. A. Hart, The Concept of Law, (New York, OUP: 1997).

% On the concept of ‘interlocking norms’ see Report of the Study Group of the International Law Commission, ‘Fragmentation of
International Law: Difficulties arising from the Diversification and Expansion of International Law’, 58th Session, A/CN.4/L.682, (13 April
2006).

24See Article 38 (1) (c) of the Statute of the International Court of Justice, UN Charter, chapter X1V, (signed 26 June 1945, adopted 24
October 1945) UNTS 1 XVI, available at: http://www.refworld.org/docid/3ae6b3930.html, last accessed 20 June 2017).

% See Ronald Dworkin, Law’s Empire, (Portland, Oregon, Hart Publishing: 2006); ‘A New Philosophy for International Law’, 41
Philosophy and Public Affairs (2013) 1.

This is a brief statement of Dworkin’s legal theory which will be developed in more detail in chapter 4.
z See Frédéric Mégret, ‘International Law as Law’ in James Crawford and Martti Koskenniemi, (eds.) The Cambridge Companion to
International Law (Cambridge, CUP: 2012), 64.
2 Liam Murphy, ‘Law Beyond the State: Some Philosophical Questions’, 28 EJIL 203.
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conflict as the jus in bello. However, if States have not consented to the new post bellum
rules then at most the jus post bellum remains (for the moment) the law as it ought to be
rather than the law as it is.

Others have been more explicit regarding what is required by a ‘cross-disciplinary’
approach to the jus post bellum. For example, Brian Orend calls for a new post-intervention
law dealing with what interveners can (and ought) to do after military victory.” In his view,
the content of the law ought to be derived from an explicitly moral source — Kantian political
philosophy. In Orend’s view, Kant’s jus post bellum is instructive for the contemporary
development of the law of armed conflict.

This approach falls into the non-positivist approach to law. It does not fully emphasize
that the creation and modification of international treaties on the law of armed conflict is
fundamentally a multilateral effort by States.*® Treaty law is based on State consensus and it
is created according to the ‘collective will” of States (rather than the individual will of each of
them).®* The circumvention of this multilateral approach to law-making carries certain risks.
A unilateral interpretation of post-conflict law could simply be imposed on weaker States.*
As Martii Koskenniemi argues, some actors refer to the ‘special character’ of certain norms
and this ‘enables them to transgress the preferences of single individuals, clans or nations’.*®

Because reason (in contrast to State will or State consensus) is presented as universal, these

% Brian Orend, ‘Jus Post Bellum - A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.), Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 31.
% See Gregory Fox, ‘Navigating the Unilateral/Multilateral Divide’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 230.

See Bruno Simma and Andreas L. Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal Conflict: A Positivist
View’, 302, 304 citing Heinrich Triepel, Volkerrecht und Landesrecht (Leipzig, Hirschfeld, 1899).
% Robert Cryer, ‘Law and the Jus Post Bellum: Counselling Caution’, in Larry May and Andrew T. Forcehimes, Morality, Jus Post Bellum
and International Law, (New York, Cambridge University Press: 2012) 223; Roxana Vatanparast, ‘Waging Peace — Ambiguities,
Contradictions, and Problems of a Jus Post Bellum Legal Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 142.
% Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870 — 1960 (Cambridge: Cambridge
University Press: 2001), 489.
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commands are presented as enjoying universal validity. In Koskenniemi’s words, the

approach can be characterized as follows:

I can rest confident that | know what principles apply not only to me and my group but to any
person or any group. If | engage in contacts with them, | need not face them as equals. | need not

be open to their preferences because I already know that mine are universally valid ....>*

This approach to the identification of the law has a historical resonance in the “civilization’ of
the indigenous peoples of North and South America.* In seeking to legitimize the application
of the ‘jus gentium’ to the colonization of the indigenous population of America, scholars
such as Francisco de Vitoria argued that the indigenous population in question was ‘capable
of reason’. The consequences of this approach were far-reaching and permitted the

exploration and exploitation of the new territories. As Anghie explains,

Vitoria’s apparently innocuous enunciation of a right to ‘travel’ and ‘sojourn’ extends finally to
the creation of a comprehensive, indeed inescapable system of norms which are inevitably

violated by the Indians. [...] Vitoria asserts that ‘to keep certain people out of the city or province

as being enemies, or to expel them when already there, are acts of war.*®

It was not necessary for early and classical writers to demonstrate that the civilizations they
were destroying had not consented to the system of norms imposed on them. The early and
classical writers simply did not distinguish between moral and legal norms. As explained
more fully in chapter 3, Orend’s approach to post-conflict law runs the risk of following a

similar pattern. Orend advocates legal reform in post-conflict peacebuilding according to

34 Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870 — 1960 (Cambridge: Cambridge
University Press: 2001), 489.

% Anthony Anghie, Imperialism, Sovereignty and International Law, (New York, CUP: 2004).

% Anthony Anghie, Imperialism, Sovereignty and International Law, (New York, CUP: 2004), 21.
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certain norms that are derived from a Kantian approach to justice. The ‘reasonable’ nature of
these norms suffices for their universal validity. The preference of different States is not
considered in any detail. This approach ignores the legitimate normative pluralism that exists

in the international legal order. As Brad Roth argues,

In order to serve its essential function, a legal order must have, in the eyes of a system’s
efficacious actors, a legitimacy that withstands disagreement among those actors about the

substantive justness of outcomes.*’

This is particularly important in international law given the vast disparity in power between
States. In the alternative, the morality (or otherwise) reflected in the policies of powerful
States can be presented as universal to the detriment of weaker States. Orend’s jus post
bellum is the most assertive example of this approach.

In relation to transitional criminal justice, one difficult question is whether post-
conflict law requires that child soldier perpetrators of international crimes be prosecuted.
Orend does not deal explicitly with this particular issue. A positivist approach to this
question would look to the rules of law as they have been declared, or written down, or
assented to by States. After treaty law, a positivist would look to international customary
law. If the answer remains elusive, then positivists would consider the ‘general principles’ of
law as accepted by nations.® Importantly, for positivists, these are legal principles as
declared by States in their mutual relations (and as a matter of their domestic law). In
relation to criminal law, an example would be the principle of res judicata which prohibits

‘double jeopardy’.* But a non-positivist, such as Dworkin, would not discard other political

¥ Brad Roth, Sovereign Equality and Moral Disagreement, (New York, OUP: 2011), 21.

% For an example of this approach see, Antonio Cassese, Guido Acquaviva, Mary Fan, and Alex Whiting, International Criminal Law —
Cases & Commentary (New York, OUP: 2011) 3.

% Antonio Cassese, Guido Acquaviva, Mary Fan, and Alex Whiting, International Criminal Law — Cases & Commentary (New York,
OUP: 2011) 3.
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and moral norms from the legal equation. Instead, he would identify the principles which
explain and justify the posited rules. In this sense, ‘gaps’ in the law are resolved by reference
to legal principles that can be referred to in order to decide any question of law.*

It may be that the result would be the same in each case. These characterizations of
law and legal reasoning do not necessarily produce different answers to difficult questions.
But they may and, furthermore, they reflect very different pictures of ‘the discipline’ of
international law. A positivist approach prioritizes the principles of sovereign equality of
States in the international legal order. It accepts that States disagree about the political and
moral principles that legitimize their internal political orders. In this way, law-making is
linked to the consent of States. State cannot be legally bound unless they consent to be
legally bound. This approach seeks to protect all States from unwanted interference in their
internal affairs. The Dworkinian alternative does not prioritize the consent of States. This
would only be a part of the legal equation. The law would also be supported by those
political and moral principles that best explain and justify the rules to which States have
consented. This places morality at the heart of the question of legal interpretation in
international law. This is controversial. International law is a decentralized legal order
where a single authoritative interpreter cannot be found. For this reason, States have agreed
already on an interpretive framework in the Vienna Convention on the Law of Treaties.* To
propose a Dworkinian approach to international law is to raise a number of questions about
the fundamental principles of the international legal order. These include the central place of
the Vienna Convention in the interpretation of treaties and the fact that international law

derives from the consent of States. The rejection of the established tradition of international

40
Ronald Dworkin, ‘No Right Answer?’, 53 New York University Law Review (1978) 1.
4
Vienna Convention on the Law of Treaties, (adopted 23 May 1969, entered into force 27 January 1980), UNTS 1155.
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law may have serious implications for the future development of international law and

relations between States.

2.1.2 The international legal order

Stahn’s reference to the ‘cross-disciplinary’ nature of the jus post bellum raises an important
point about the relationship between morals and law in international legal order. The
contemporary (mainstream) approach to international legal argument is founded on three
interrelated pillars: voluntarism, neutrality and positivism.*

Firstly, the international legal order is founded on the principle of voluntarism.
International law is considered to be a ‘system of objective principles and neutral rules that
emanate from States’ will, either directly through treaty or indirectly through custom [my
emphasis]’.* Voluntarism is encapsulated in the Lotus judgment of the Permanent Court of
International Justice.* The ‘nature and existing conditions’ of international law are stated to

be as follows:

International law governs relations between independent States. The rules of law binding upon
States therefore emanate from their own free will as expressed in conventions or by usages

generally accepted as expressing principles of law and established in order to regulate the

2 There is some discussion about whether there is an easily identifiable mainstream approach. | argue that there is, at least, an approach
that most international lawyers would recognise as ‘mainstream’ even if there are now a variety of theoretical approaches. See generally,
Prosper Weil, ‘Towards Relative Normativity in International Law?” 77 AJIL (1983) 413; Steven R. Ratner and Anne-Marie Slaughter,
‘Appraising the Methods of International Law: A Prospectus for Readers’, 93 AJIL (1999) 291 and in the same volume Bruno Simma and
Andreas L. Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal Conflict: A Positivist View’, 302, 304; On the
separation of law and morals in analytical jurisprudence see H. L. A. Hart, ‘Positivism and the Separation of Law and Morals’, in H. L. A.
Hart, Essays in Jurisprudence and Philosophy, (New York, OUP: 1988), 49.

s Andrea Bianchi, International Law Theories — An Inquiry into Different Ways of Thinking (New York, OUP: 2016), 21; see Article 38 (1)
(c) of the Statute of the International Court of Justice, UN Charter, chapter X1V, (signed 26 June 1945, adopted 24 October 1945) UNTS 1
XVI, available at: http://www.refworld.org/docid/3ae6b3930.html, last accessed 20 June 2017).

“ Case of the S.S. “Lotus” (France vs. Turkey) PC1J 1927 (series A) No. 10.
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relations between these co-existing independent communities or with a view to the achievement of

common aims.*

This picture of international law brings with it certain consequences. Chief among these is
that law appears limited. The possibilities of gaps in the regulation of State interaction are
very high. For this reason, perhaps, international rules have emerged that do not owe their
existence to State-consent.

The usual example is the principle of pacta sunt servanda which obliges States to
keep to their promises. This does not necessarily affect the mainstream view of international
law. It may be possible to understand this rule not strictly as a legal rule but rather as an
international norm of international politics. After all, as Hedley Bull explained, any society
must protect certain values in order to even exist as a society.* Insofar as the society of
States constitutes a society, the principle of pacta sunt servanda functions as a rule that is, to
a certain extent, implicit in their association.” Without a ‘general presumption that
agreements entered into will be carried out’ it would not be possible to imagine human
cooperation in any field.*

Furthermore, there are other kinds of rules which govern State behaviour which
emerge ‘beyond the State’, i.e. through private governance networks.” A private governance
network is a network of sub-State-officials (legislators, courts, and administrative agencies)

that interact transnationally with other sub-State officials, each representing the ‘national

45 Case of the S.S. “Lotus” (France vs. Turkey) PCIJ 1927 (series A) No. 10, 18.
* Hedley Bull, The Anarchical Society — A Study of Order in World Politics (Palgrave Macmillan, Basingstoke: 2012) 5.

Though, as ‘elementary’ as this rule is, some promises are sometimes broken in order to secure other important values, see Hedley Bull,
The Anarchical Society — A Study of Order in World Politics (Palgrave Macmillan, Basingstoke: 2012) 18
. Hedley Bull, The Anarchical Society — A Study of Order in World Politics (Palgrave Macmillan, Basingstoke: 2012) 5.
* Anne-Marie Slaughter, ‘Governing the Global Economy through Government Networks’, in Michael Byers (ed.) The Role of Law in
International Politics (New York, OUP: 2000), 177; Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and
Globalization, (Oxford, OUP: 2012). See also Paul Schiff Berman, ‘Global Legal Pluralism’ 80 Southern California Law Review (2007)
1155.
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interest’.®® For Slaughter, these rules are evidence that international law is not only about
States and their consent. Andreas Fischer-Lescano and Gunther Teubner, have argued that
these private networks are engaged in the formation of ‘global law’. For them, international
law is a part of a more complex picture of global legal regulation. The point is that Slaughter,
Fischer-Lescano and Teubner all say that international law-making is about more than just
States consenting to rules.™

Voluntarists may retort that pacta sunt servanda is a norm of customary international
law (i.e. ultimately subject to State consent). In terms of governance networks, a
traditionalist might simply deny that, in this example, ‘global administrative law’ is really
international law. Instead they would consider it a collection of ‘best practices’ only. The
mainstream view of international law depends on keeping a rigid faith with an easily
identifiable methodological presupposition. Unfortunately, as will be seen in relation to
transitional criminal justice, sometimes this strict methodology fails to provide any easy
answers. Novel situations arise where ‘the rules run out’ or conflict and a more sophisticated
approach to the identification of law is required.

Secondly, the traditional approach to international law is based on the strict separation
of law from morals or policy. The traditional approach favours (supposed) ideological
neutrality as a necessary requirement of a system of law in an international society of
sovereign equal States. According to Prosper Weil ideological neutrality is ‘necessary to
guarantee the coexistence of heterogeneous entities in a pluralistic society’.* This approach
is founded on the recognition that States disagree on a number of fundamental political,

moral and religious questions. Therefore, as Basak Cali has put it, if ‘morality is called upon

% Anne-Marie Slaughter, ‘Governing the Global Economy through Government Networks’, in Michael Byers (ed.) The Role of Law in
International Politics (New York, OUP: 2000), 177, 178.

o Andreas Fischer-Lescano and Gunther Teubner, ‘Regime-Collisions: The Vain Search for Legal Unity in the Fragmentation of Global
Law’, 26 Michigan Journal of International Law (2004) 999; see also Alan Boyle and Christine Chinkin, The Making of International Law
(New York, OUP: 2007).

% Prosper Weil, ‘Towards Relative Normativity in International Law?’ 77 AJIL (1983) 413, 420.
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to determine the content of international law there is an important danger: the views of the
mighty may win over the views of the weak.”® For the traditional approach, therefore, the
law is a system of objective and neutral rules. It may be doubted how any rule, or norm, or
system could be neutral among a diverse number of States. The rise of human rights norms
since the end of the Second World War has been driven by a commitment to political
liberalism.  Further, the economic organization of the international system reflects a
particular set of ideological interests which suit powerful States.> Most obviously, in terms
of peace and security, the international legal order privileges the interests of the five States on
the UN Security Council that enjoy veto-wielding power.> The very fact of drawing a
boundary between ‘the legal’ and ‘the moral’ can be challenged as a political and ideological
act.*®

Finally, as explained briefly above, the mainstream approach to international law is
founded on positivism. The view is that for an international rule to become international law,
‘it must be shown that it is the product of one, or more, of three law-creating processes:
treaties, international customary law or the general principles of law recognised by civilised
nations’.”” It rules out other potential law-creating processes such as ‘natural law [or] moral
postulates.”® International treaties are documents that States sign and ratify, thereby
incorporating the rules of the treaty into domestic law. International customary law is
‘evidence of general practice accepted as law’.* As the International Court of Justice (ICJ)

explained in the Legality of Nuclear Weapons case, customary rules were to be found

% Bagak Cali, ‘On Interpretivism and International Law’,20 EJIL (2009) 805.

> Joseph Stiglitz, Globalization and its Discontents, (London, Penguin: 2002).

% China, France, the United Kingdom of Great Britain and Northern Ireland, the United States of America and Russia.

% Andrea Bianchi, International Law Theories — An Inquiry into Different Ways of Thinking (New York, OUP: 2016), 24.

o Georg Schwarzenberger, International Law (3rd. Edition, 1957), Vol. 1, 26.

% Georg Schwarzenberger, International Law (3rd. Edition, 1957), Vol. 1, 26.

% See Article 38 (1) (c) of the Statute of the International Court of Justice, UN Charter, chapter XIV, (signed 26 June 1945, adopted 24
October 1945) UNTS 1 XVI, available at: http://www.refworld.org/docid/3ae6b3930.html, last accessed 20 June 2017).
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‘primarily in the actual practice and opinio juris of States’.® In this scheme, the opinio juris
represents the ‘acceptance’ of the rules, the psychological commitment to a particular
practice as law. Finally, international law also incorporates the general principles of law.
These are the principles accepted by civilised nations in foro domestico, i.e. ‘certain
principles of procedure, the principle of good faith, and the principle of res judicata,...”®
While there may be questions about the incorporation and interpretation of these rules in
domestic legal systems, these rules form the basis of a (partially) unified legal system which
eschews reliance on morality for the identification of the relevant legal norms.®

Positivism, as alluded to above, is not unproblematic. New situations arise which the
original rule-makers may not have foreseen. In this situation, positivists in domestic systems
argue that judges enjoy a strong discretion to decide the ‘new law’. This view, obviously,
results in retrospective legislation (judges make the law and this is applied retrospectively to
the facts of the case). Those subject to the new rules appear to suffer for the benefit of the
system as a whole. However, positivists can also argue that the system is not as inflexible as
it appears. Legal rules (whether agreed to by States or laid down by domestic legislatures)
are, to a certain extent, ‘open-textured’.®® The rules, once agreed, must be flexible enough to
be interpreted in future situations. This means that the ‘individual preferences and political
choices of the lawyer” are inevitably part of the interpretation and application of legal rules.*
Context is important in the interpretation of legal rules so that to avoid charges of
retrospective legislation lawyers can argue by analogy so that the new situation falls under an

old rule. Traditional approaches reflect a number of shared understandings. These

% Legality of the Threat or Use of Nuclear Weapons Case, (Advisory Opinion), I.C.J. Rep. (1996), 226.

o Lord Phillimore, Advisory Committee of Jurists, Procés verbal of the Proceedings of the Committee (June 16 - July 24, 1920, L.N.
Publication, 1920).

o Martti Koskenniemi, ‘The Politics of International Law — 20 years later’20 (2009) EJIL 7; ‘Fragmentation of International Law?
Postmodern Anxieties’ (2002) 15 Leiden Journal of International Law 553.

% H. L. A. Hart, The Concept of Law (New York, OUP: 1997) 135.

o Bruno Simma and Andreas L. Paulus, ‘The Responsibility of Individuals for Human Rights Abuses in Internal Conflict: A Positivist

View’, 302, 306.
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presuppositions and preferences (i.e. in interpretive strategy) can be characterised in different
ways. An acceptance that rules are ‘open-textured’ allows for a certain flexibility of
approach. It also brings positivism closer to an interpretive approach to law and legal
reasoning.”

Interpreting the rules of international law can cause problems. Sometimes rules
conflict or factual situations overlap with different sets of rules. In transitional criminal
justice, the requirements of accountability and amnesty are in conflict. On the one hand,
States are under a duty to punish international crimes committed in non-international armed
conflicts.®® On the other hand, any duty to punish sits uneasily with the overall aim of
transitions, i.e. an end to the fighting. In Colombia, all sides have committed atrocities.
Thus, Colombia’s duty to prosecute those responsible for international crimes sits uneasily
with the overall aim of a transition which is to secure peace in Colombia after decades of
armed conflict. In relation to child soldier perpetrators, the situation is complicated by the
view that child soldiers are usually viewed as victims of the conflict. Those who view child
soldier perpetrators as ‘victims-first’ support the extension of a full amnesty. Nevertheless,
this view is not necessarily shared by the survivors of child soldier violence. Thus, the
reintegration of child soldier perpetrators may be affected. This is especially the case if local
communities into which the child soldier perpetrators must reintegrate share a perception that
they are criminals who have failed to atone for the atrocities they committed. As a matter of
international law, it is not clear whether a duty to prosecute extends to child soldier
perpetrators. This is a situation where the rules do not provide an easy answer. It is not clear

whether post-conflict criminal justice ought to be measured by local or international

% Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006). Although, only in the descriptive aspects of Dworkin’s theory — its
normative branch (the principle of integrity) would not necessarily be implicated in the admittance that lawyers rely on individual
preferences to interpret supposedly neutral rules.

% Diane Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime’, 100 The Yale Law Journal
(1991) 2537; Prosecutor v. Dusko Tadi¢, Judgment, IT-94-1-T, (2 October 1995).
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standards. In Colombia, juvenile justice provisions provide for the special prosecution of
violent children. But alternatively, post-conflict justice could be measured by international
standards on child protection.

The fragmentation of the law suggests that the law must be interpreted. Thus, lawyers
may look for interpretive aids. Vaughan Lowe has argued that a number of norms are
emerging in different areas of international law which help in resolving conflicts between
legal rules.®” So-called ‘interstitial norms’ are not legally binding on courts, or States, in the
same way as the primary norms of the system (derived from treaty law, or customary
international law). These interstitial norms develop in the same way as the law of Equity
developed in UK law. The requirements of legal reasoning create these norms which allow
for reconciliation between different rules and principles. So, in the example noted above, the
resolution of the conflicts between amnesty and accountability in post-conflict law may be
explained by reference to this kind of interstitial norm — not legally binding, but they ‘direct
the manner in which competing or conflicting norms that do have their own normativity
should interact in practice’.®®

The identification of these interstitial norms would be a useful exercise for
international lawyers. This is one way to understand Stahn’s call for a ‘cross-disciplinary’
approach to the jus post bellum. It refers to the need for an interpretive approach to the rules
of post-conflict law to switch in focus from the specific rules to the principles or norms which
support them and give them a particular character in application.” An interpretive approach

to the jus post bellum has been suggested by Gallen.”” This is explained in more detail in

o Vaughan Lowe, ‘The Politics of Law-Making: Are the Method and Character of Norm Creation Changing?’ in Michael Byers (ed.) The
Role of Law in International Politics (New York, OUP: 2000) 207, 212.

%8 Vaughan Lowe, ‘The Politics of Law-Making: Are the Method and Character of Norm Creation Changing?’ in Michael Byers (ed.) The
Role of Law in International Politics (New York, OUP: 2000) 207, 216.

® Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006)

0 James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 58.
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section 2.4. Whether this approach to the jus post bellum helps practitioners to identify the
rules of transitional criminal justice is evaluated in chapters 4, 5 and 6. Suffice it to say for
now, that Gallen’s approach is based explicitly on Dworkin’s legal philosophy. This has
certain implications. Dworkin, an avowed ‘non-positivist’ argued that law is always an
interpretive concept. In other words, identifying the law is always a case of undertaking a
‘moral reading of legal texts’. A Dworkinian account of the jus post bellum necessarily
implies that international law is also a case of producing a moral account of legal texts.
Therefore, the jus post bellum as an interpretive framework, is an explicit attempt to eliminate
the epistemological divide between the moral and the legal. Whether this helps practitioners
to identify post-conflict law in relation to transitional criminal justice is the central question
of this research (see chapters 4, 5 and 6). The rest of this chapter sets out in more detail the
development of the jus post bellum as a moral and legal concept. It takes a chronological

approach to the development of the subject.

2.2 The jus post bellum as ‘post-war justice’ or ‘justice after war’"

The first wave of jus post bellum scholarship defined the concept as ‘post-war justice’ or
‘justice after war’ — the third (largely forgotten) branch of just war theory. Proponents of the
jus post bellum argued that contemporary just war theory distinguished between the jus ad
bellum (the justice in resorting to armed force) and the jus in bello (just conduct during armed

conflict) but that the jus post bellum had been ignored.”

" Liam Murphy, ‘Law Beyond the State: Some Philosophical Questions’ 28 EJIL (2017) 203, 205.

2 These terms are used interchangeably in the just war theory literature.

3 For a historical review of the central figures in just war theory and their contributions see James Turner Johnson, Ideology, Reason and
the Limitation of War — Religious and Secular Concepts 1200 — 1740 (New Jersey, Princeton University Press: 1975); see also Michael
Walzer, Just and Unjust Wars (New York, Basic Books: 2006). See Serena K. Sharma, ‘Reconsidering the jus ad bellum/jus in bello
distinction” in Carsten Stahn and Jann K. Kleffner (eds.), Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C.

Asser Press, The Hague: 2008) 9, for an argument that the distinction is too easily assumed.
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It is true that many contemporary approaches to just war theory lacked an explicit post bellum
category. For example, Michael Walzer’s Just and Unjust Wars which lacks any explicit
reference to the jus post bellum. Post bellum matters do arise in relation to unconditional
surrender and justice in peace settlements.” Also, the last two chapters are dedicated to ‘The
Question of Responsibility’ and they deal respectively with the crime of aggression and war
crimes.” However, Walzer did not refer to these issues as part of any jus post bellum. Other
comprehensive reviews of the history and development of just war thought also exclude any
reference to the jus post bellum and also divide the theory into ad bellum and in bello
categories.”

Michael J. Schuck was the first contemporary just war theorists to argue that just war

theory included post-war justice.” Schuck argued,

If one assumes for the moment [...] that the rubrics of the just war theory are morally
tenable...then post war behaviour must also come under moral scrutiny. If [we] are called upon to
probe the moral propriety of entering and conducting war by using the seven jus ad bellum
principles (which concern justification for using force) and the two jus in bello principles (which
apply to conduct in war), should they not also be called upon to monitor the moral propriety of

conducting a war through some set of jus post bellum principles?”®

Schuck presents a jus post bellum which is historically grounded. The tone of his argument is
religious and its theoretical content is drawn from St. Augustine. He proposed three jus post
bellum principles: repentance, honourable surrender and restoration. There is little detailed

information in terms of what the fulfilment of these jus post bellum principles would entail.

s Michael Walzer, Just and Unjust Wars, (New York, Basic Books: 2006), 109.

b Michael Walzer, Just and Unjust Wars, (New York, Basic Books: 2006), 286.

7 James Turner Johnson, Ideology, Reason and the Limitation of War: Religious and Secular Concepts 1200 — 1740 (New Jersey, Princeton
University Press: 1975). According to Johnson, the division is owing to the dual fountains of just war thought in theology and secular
chivalric custom.

77 Michael J. Schuck, ‘When the Shooting Stops: Missing Elements in Just War Theory’, The Christian Century (26 October 1994) 982.

8 Michael J. Schuck, ‘When the Shooting Stops: Missing Elements in Just War Theory’, The Christian Century (26 October 1994) 982.
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It could be argued that repentance, honourable surrender and restoration are all relevant to
war crimes trials involving children. Yet, there is no discussion about the content of these
principles and how they ought to be operationalised in modern international law.” Further,
Schuck does not justify why an Augustinian approach to jus post bellum is warranted over
and above any other possible approach. He is not concerned in demonstrating how the
principles could be used to resolve post-conflict legal issues. Therefore, from the perspective
of contemporary international law, there is little value in discussing Schuck’s contribution in
any detail.

Orend identified the same lacuna in modern just war theory. He argued that the jus post
bellum ought to be recognised as it was present in the Kant’s just war theory. For Orend, the
lack of any explicit reference to the jus post bellum in most contemporary just war thought
was a mistake and an oversight.* Orend first concern was ‘internal’; he was concerned with
the jus post bellum in relation to his own discipline. He considered that a just war theory that
lacked any jus post bellum was open to challenge from its traditional opponents (realists and
pacifists).? He argued that even if a State had initiated a just war, and fought justly, it was
still not possible to say that a State had fought a just war. Echoing Schuck’s earlier

sentiments, Orend argued,

...1it stands to reason that just as we can imagine a war justly begun being fought unjustly, so too
we can imagine a war justly begun, and justly fought, but ending with a set of unjust settlement

terms [...] just war theorists must consider the justice not only of the resort to war in the first

7 To be fair to Schuck, he does not argue in favour of a new legal category.

8 Brian Orend, ‘Jus Post Bellum’ 31 Journal of Social Philosophy (2000) 117, 118.

o The actual debates that occur between realists, pacifists and just war theorists are not directly relevant to this research so they will not be
pursued in any length. For a flavour of this debate see Michael Walzer, ‘The Triumph of Just War Theory (and the Dangers of Success)’ in
Michael Walzer, Arguing About War, (New Haven, Yale University Press: 2004), 3.
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place, and not only of the conduct within war, once it has begun, but also of the termination phase

of the war, in terms of the cessation of hostilities and the move back from war to peace.®

Later Orend argued that the conclusions of just war theory scholarship on the jus post bellum
ought to be instructive for the development of international law of armed conflict.® In this
regard, of immediate interest in that there is a certain temporal ambiguity in Orend’s call for a
jus post bellum. The issue of identifying the ‘post’ in the jus post bellum continues to be
important for the legal side of the scholarship.* At one and the same time, Orend asserts that
the jus post bellum covers ‘the termination phase of the war’ and ‘the move back from war to
peace’.® As will be argued in more detail in chapter 3, contemporary armed conflicts seldom
follow such a linear pattern. Many situations fall into a cyclical ‘not-war, not-peace’
category that involve a number of State and non-State actors. Orend’s account (and
Schuck’s) are premised on the notion that it is possible to say when a post-conflict phase has
begun. These definitional difficulties (and other issues) are passed over in much of Orend’s
jus post bellum theory. Chapter 3 evaluates in more detail the plausibility and desirability of

Orend’s jus post bellum theory in relation to transitional criminal justice.

2.2.1 The jus post bellum as ‘post-intervention’ justice

Many of the early proposals for the jus post bellum must be read in the context of the 2003

invasion of Iraq.* The 2003 Iraq War caused many of these contributions to share a number

8 Brian Orend, ‘Jus Post Bellum’ 31 Journal of Social Philosophy (2000) 117, 118.

8 Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31.

o Martin Wihlisch, ‘Conflict Termination from a Human Rights Perspective: State Transitions, Power-Sharing, and the Definition of the
“Post”, Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP:
2014) 315.

8 Brian Orend, ‘Jus Post Bellum’ 31 Journal of Social Philosophy (2000) 117, 118.

8 The 2003 Iraqg War caused many just war theorists to join the debate see Davida Kellogg, ‘Jus Post Bellum: The Importance of War
Crimes Trials’, 32 Parameters (2002); Gary J. Bass, ‘Jus Post Bellum’, 32 Philosophy and Public Affairs (2004); Michael Walzer, Arguing
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of features. Firstly, the focus was on the end of international armed conflict and non-
international armed conflict was not discussed at any length. This thesis extends the scope of
the jus post bellum towards the non-international armed conflict in Colombia. If a concept is
purported to deal with post-conflict law, it ought to deal with the most common type of post-
conflict situations — those that arise after non-international armed conflicts. But owing to the
2003 Irag War most jus post bellum theorists focused on foreign interventions.

For example, Michael Walzer reviewed his evaluation of just war theory and included
the jus post bellum defined as ‘justice-in-endings’.*” His most extensive analysis of the jus
post bellum is conducted in relation to the rights and duties of the States involved in post-
intervention reconstruction.® The context of ‘foreign intervention’ led Walzer to emphasize
the principle of ‘local ownership’, i.e. the jus post bellum involves doing ‘everything
possible’ to ensure that post-intervention reconstruction is conducted by and for the local
population.®

Local ownership is a principle that aims to defend defeated States from neo-
colonialism. However, Walzer does not make clear what ‘local ownership” might mean at the
end of non-international armed conflicts, such as in post-conflict Colombia. In Colombia,
there has been no foreign intervention and the ‘locals’ have been in a non-international armed
conflict for over five decades.” In this type of post-conflict society, international or ‘third
party’ supervision may be very desirable as a way of guaranteeing the implementation of the

peace agreement. The International Criminal Court, by the fact of initiating a ‘preliminary

About War (New Haven, Yale University Press: 2004); Rear Admiral Louis V. lasello, ‘Jus Post Bellum’, 3/4 Naval War College Review
(Summer/Autumn 2004).
& Michael Walzer, Arguing About War, (New Haven, Yale University Press: 2004), 22.
% Michael Walzer, Arguing About War, (New Haven, Yale University Press: 2004), 92.
% Michael Walzer, Arguing About War, (New Haven, Yale University Press: 2004), 161. For some of the practical dilemmas involved see
Jane Stromseth, David Wippman and Rosa Brooks, Can Might Make Rights — Building the Rule of Law After Military Interventions (New
York, CUP: 2006) 379.

There has been significant ‘international supervision’ in the sense that Colombia has been under investigation by the International
Criminal Court since 2004, see René Uruefia, ‘Prosecutorial Politics: The ICC’s Influence in Colombian Peace Processes, 2003-2017°, 111
AJIL (2017) 104.

46



investigation” into the Colombian conflict, has performed this supervisory role.”* Bell has
argued that the ‘delegation of powers of interpretation and enforcement to third parties’ is
also a way of promoting compliance with the terms of the peace agreement.” This appears to
be backed up by State practice. Since the end of the Cold War, 52% of peace agreements
explicitly involve a third party as a signatory of the peace agreement.*® This may be third
States or even individual experts perceived as neutral by the negotiating parties. In
Colombia, Dag Nylander (a Norwegian official) played a key role in brokering the peace.” It
may be that local ownership in this type of context remains a similar principle to that
espoused by Walzer. Nevertheless, Walzer’s commentary on post-war justice really must be
understood as inspired and directed to the question of post-intervention Iragq and the need to
defend against the charge of neo-colonialism in the reconstruction of the Iragi State.

Gary Bass has also discussed the jus post bellum in relation to foreign interventions.
As with Walzer, much of Bass’s theory is simply inapplicable to the Colombian situation
owing to the lack of a State vs. State armed conflict. For example, in terms of transitional
criminal justice, Bass argues that the jus post bellum requires ‘the arresting and trying of war
criminals’.*® This view implies that war criminals have fought with the party that ‘lost’ the
armed conflict. Bass argues from the position of a ‘just’ party that has ‘won’ the armed
conflict. This simply makes no sense in post-conflict Colombia where the post-conflict
context is the result of a ‘no-winner” situation that leads to a negotiated peace. It is to the
detriment of early jus post bellum scholarship that contributors ignored the most common
form of ending conflicts. In this context, ‘who’ should be tried, ‘by whom” and ‘for what’ are

all difficult questions. In relation to child soldier perpetrators of international crimes, the

o René Urueiia, ‘Prosecutorial Politics: The ICC’s Influence in Colombian Peace Processes, 2003-2017°, 111 AJIL (2017) 104.
% Christine Bell, On the Law of Peace — Peace Agreements and the Lex Pacificatoria (New York, OUP: 2008), 175

% Christine Bell, On the Law of Peace — Peace Agreements and the Lex Pacificatoria (New York, OUP: 2008), 175

o See http://www.bbc.co.uk/news/world-latin-america-37206714 (last accessed 26 May 2017).

% Gary Bass, ‘Jus Post Bellum’, 32 Philosophy and Public Affairs (2004) 412.
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parties in Colombia were unable to agree on what ought to happen to those child soldiers
between 14 and 18 years of age.*® In Colombia, this recurrent dilemma of transitional
criminal justice will need to be dealt with by a chief prosecutor (to be appointed).
Importantly, the dilemma must be resolved according to a specific purpose: the establishment
of a more stable and secure peace. Thus, a simple injunction that ‘war criminals ought to be
tried’ is divorced from the complexities of transitional criminal justice in non-international
armed conflicts. On a policy level, there may be many reasons to try war criminals, in some
situations, even though they are children. It might have a deterrent effect which would make
child recruitment less attractive to adult commanders of non-State armed groups. At present,
the fact that child soldiers tend not to be prosecuted could be seen as encouraging their utility
in combat roles. Further, their young age at the time of the commission of the crimes might
be reflected at the sentencing stage which could focus on restorative justice rather than
incarceration. Neither international human rights law nor international humanitarian law
prohibits post-conflict societies from prosecuting child soldiers (see chapter 3).”
Furthermore, for some child soldiers, participation in transitional criminal justice mechanisms
is necessary for the purposes of reintegrating themselves and preventing their social exclusion
by the affected community.® Ethnographic research has demonstrated that child soldier
returnees who are, or are thought to have been, implicated in these types of crimes are a

serious “at-risk constituency’.®® They are at risk because their participation in serious human

Joint  Communiqué  #70, Havana, Cuba, 15 May 2016, (Agreement on  Minors) available at:
http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017).
¥ Noelle Quénivet, ‘Does and Should International Law Prohibit the Prosecution of Children for War Crimes’, 28 EJIL (2017) 433.

% Mark Drumbl, Reimagining Child Soldiers in International Law and Policy, (Oxford, OUP: 2012); Fanny Leveau, ‘Liability of Child

Soldiers under International Criminal Law’, 4 Osgoode Hall Review of Law and Policy (2013) 36.

% Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law, (CUP, New York: 2012), 139, 155; also ‘The Effects of the Lubanga
Case on Understanding and Preventing Child Soldiering’, in Terry D. Gill et al (ed.) 15 Yearbook of International Humanitarian Law (2012)
87.
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rights violations makes their reintegration into local communities more difficult.'® They
may face open or ‘simmering’ antagonism from recovering post-conflict communities.* As
a consequence, they are more likely to either remilitarize or turn to organized criminal
activity and, therefore, become a ‘spoiler-risk’ in terms of the peace process as a whole.'*
Mark Drumbl notes that current policy discourages the discussion of children as the subjects
of criminal accountability.'®® According to Drumbl, the effect of the ‘international legal
imagination’ is to reflect an image of the child soldier as a ‘faultless passive victim*.*** This
image informs current law and policy during transitions, and though it may be well-intended,

it “flattens’ and ‘omits details” which are crucial to the reintegration of this group.’® Most

obviously, reintegration depends on acknowledgement of fault. But as Drumbl notes,

[child soldiers] are taken to lack any volition. [...] Accordingly, former child soldiers cannot
plausibly play active roles in transitional justice mechanisms—such as truth commissions and

reintegrative ceremonies—that examine their agency, authorship, or role in violence.'%

The usual exclusion of child soldiers from transitional justice mechanisms is a policy error.
Of course, the faultless passive victim might be accurate in some instances. However, the
pervasive reiteration of this image by NGOs and UN agencies is reductive. Drumbl has

written extensively on the range of literature which lies ‘fallow’ and ought to inform the

100 Angela Veale and Aki Stavrou, ‘Former Lord’s Resistance Army Child Soldier Abductees: Explorations of Identity in Reintegration and
Reconciliation’, Peace and Conflict: Journal of Peace Psychology (2007), 273, 288.
o Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law, (CUP, New York: 2012), 139, 162.
102 Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law, (CUP, New York: 2012), 139, 162.
108 Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law (CUP, New York: 2012), 139, 141.
Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law (CUP, New York: 2012), 139, 141.
108 Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law (CUP, New York: 2012), 139, 141.
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reality of child soldiering.®” The stories of how child soldiers become involved in conflict
vary. Post-conflict Colombia has an opportunity to take a more nuanced approach to the
transitional criminal accountability of serious offenders who are under 18. The very fact of
being under 18 ought not to remove the possibility of participation in transitional criminal
justice mechanisms. The peace agreement between the FARC-EP and the government reflects
a shared understanding that many crimes were committed by child soldiers active on all side
of the conflict.'® In order to secure the principle of non-impunity, transitional criminal
justice mechanisms will have to extend to, at least some, child soldiers.

The issue of child soldiers (and this group of child soldiers in particular) is absent
from most of the jus post bellum literature. For Walzer, Bass and other early contributors to
the jus post bellum debate, the concept was related to ‘humanitarian intervention’ or the
‘responsibility to protect’. In other words, Walzer, Bass and others considered post-war
justice issues in relation to the jus ad bellum considerations of whether to intervene in ‘rogue
States’ such as Afghanistan and Irag. The close conceptual link between the ad bellum and
post bellum categories will be further explored in chapter 3. For now, the point is that in the
early discussions on post-war justice, the criminal accountability of child soldiers at the end
of non-international armed conflicts was largely overlooked.

The most comprehensive attempt at crafting a ‘moral’ jus post bellum theory is
offered by Larry May.'® May’s theory is also that which is most easily applicable to non-
international armed conflicts. He discusses the jus post bellum as a compendium of six
normative principles which must all be met in order to ensure a just peace."® These are:

rebuilding, retribution, reparation, reconciliation and proportionality.  The principles

17 Mark Drumbl, Reimagining Child Soldiers in International Law and Policy (New York, OUP: 2012), 11.

Joint  Communiqué  #70, Havana, Cuba, 15 May 2016, (Agreement on  Minors) available at:
http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017).

10 Larry May, After War Ends (New York, CUP: 2012)
1o Larry May, After War Ends (New York, CUP: 2012) 22.
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represent the ideals that post-conflict societies ought to aim at. Importantly, May argues that
it is not necessary fully to satisfy all the principles ‘in order to have a just and lasting
peace’.”™ This is owing to the fact that May’s jus post bellum analysis is subjected to an
overarching controlling principle of meionexia — defined as ‘taking less than one is due’."*?
This principle ought to guide the victors in war ‘in order to better achieve the humanitarian
goals in the transition from war to peace’.*® However, it is also relevant to parties attempting
to implement a peace agreement at the end of a non-international armed conflict. In relation
to transitional criminal justice, for example, the concept of meionexia is especially important
insofar as the requirements of ‘peace’ and ‘justice’ for the victims of the war are considerably
in tension.”* Post-conflict accountability at the end of non-international armed conflicts may
require victims and perpetrators to accept less than what they are owed. In Colombia, the
parties have agreed to set up a Special Tribunal for Justice.* As a part of transitional
criminal justice, the agreement sets out accountability measures which balance the interests
of peacemakers and victims of the conflict.'® The transitional justice measures foresee a
system of amnesties or reduced sentences in exchange for truth telling and the admission of

guilt™ This approach seems to fit quite well with May’s idea that justice after war is

H Larry May, After War Ends (New York, CUP: 2012) 14.

12 Larry May, After War Ends (New York, CUP: 2012) 7.

e Larry May, After War Ends (New York, CUP: 2012) 9.

e For an argument that peace ought to trump justice concerns see Anonymous, ‘Human Rights in Peace Negotiations’ 18 Human Rights
Quarterly (1996) 249.

e See Part 5.2 of the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the
Peace Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is

available at: http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos¥%20compartidos/24-11-

2016NuevoAcuerdoFinal.pdf. | will use my own translations from Spanish to English throughout this thesis.

6 Part 5.2 of the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:
http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.
147.

o Part 5.2 of the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace

Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:
http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.
147.
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‘limited’. What is not clear is where the balance ought to be struck. May offers the principle
of proportionality as an overarching regulative principle. As a matter of law, proportionality
is already an accepted principle of international law. Thus, the principle of meionexia in
post-conflict Colombia could represent an idea that reconciliation and peace are best served
by an acceptance, by all sides, that no-one will get everything that they want.

Orend, Walzer, Bass and May are only a selection of the many writers that have
discussed the jus post bellum as a matter of post-war justice. Overall, a review of the
literature suggests that just war theorists now recognise that the jus post bellum ought to be
considered as a third branch of (Western) just war theory.**®* However, this thesis is concerned
with the jus post bellum as a matter of international law. As such, the specific prescriptive
aspects of these contributions on post-war justice are not directly relevant to this research.
These theories are only relevant to this research insofar as the jus post bellum is considered a
new category in international law. Orend is the only writer who argues that his theory ought
to be developed into international law. Therefore, this research will focus in more detail on
Orend’s work on the jus post bellum.

Firstly, a focus on Orend’s work allows for a very brief evaluation of the historical
pedigree of the jus post bellum concept (chapter 3). Orend claims that the jus post bellum can
be derived from Immanuel Kant’s moral philosophy — especially The Doctrine of Right and
Perpetual Peace. Its historical pedigree is relevant insofar as Orend claims that law and
morals (just war theory) ought to mirror one another. In this sense, Orend argues that the
‘rediscovery’ of the jus post bellum in just war theory ought to be relevant for the progressive

development ‘real-world realization of morality through law’."** He argues that ‘there should

e Though for a non-Western contribution see Farhatul Mustamirrah Mahamad Aziz and Mohd Rizal Yaaqub, ‘Jus Post Bellum: The
Missing Link of Just War Theory: A Theoretical Examination of What is Justice After the War?’, 12 Malaysian Journal of Society and
Space (2016) 1.

e Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —

Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 32.
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be another Geneva Convention [...] focusing exclusively on jus post bellum...” and that
‘[t]here needs to be both moral and legal completion and comprehensiveness in connection
with the ethics of war and peace’.*® Thus, the role of morality in the development of the
international legal order is a central feature of Orend’s theory. A focus on Orend’s work,
therefore, allows for the evaluation of a simple way that the jus post bellum could ‘help to
identify post-conflict law’, i.e. as a new Additional Protocol to the Geneva Conventions for
the post-conflict phase.

This would be highly controversial insofar as the current political climate does not
appear conducive to the negotiation and adoption of large-scale multinational agreements in
the law of armed conflict. In terms of on-going conflicts, the discussions would necessarily
be overshadowed by the ongoing (failed) discussions on how to end the international armed
conflict in Syria. Further, the case has not been made that the current legal framework is
broken to the extent that a whole new area of law is necessary to deal with post-conflict
issues. In relation to transitional criminal justice, solutions to difficult questions have been
found on a case-by-case basis and always in relation to the specific post-conflict situations
that have arisen. Existing categories of law, such as international human rights law,
international criminal law and international humanitarian law, have been used by peace
negotiators to fashion sui generis approaches to transitional justice which best serve the
prospects of peace.” The flexibility of the current approach may be lost by the agreement of
a new Additional Protocol that set fixed rules on what was permissible in post-conflict

justice.*”® For example, in relation to transitional criminal justice, it is helpful for the law to

120 Brian Orend, Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 36.

e See generally Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000); On the Law of Peace — Peace Agreements
and the Lex Pacificatoria (New York, OUP: 2008).

122 Christine Bell, Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?’, in Carsten Stahn, Jennifer Easterday and Jens Iverson,
(eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 181,
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acknowledge a grey area where ‘accountability and amnesty are useful and permissible’.'?®
From a conflict resolution perspective, flexibility, rather than prescriptive rules is more
helpful. Moreover, given the variety in State practice, it may be impossible in practice for
States to agree on these rules. This is especially the case in relation to the criminal
accountability of child soldiers. In this sense, the general exclusion of child soldiers from
post-conflict accountability mechanisms reflects the disagreements between and within States
on the appropriate minimum age of criminal responsibility for children.?*

In Colombia, the government and the FARC-EP were unable to decide what ought to
happen in relation to the punishment of child soldiers aged between 14 and 18 who were
implicated in war crimes. Natalia Springer has estimated a total of up to 18,000 active child
soldiers in Colombia.'® There are over eight million registered “victims’ of the conflict.'?®
1,000 child soldiers have been recruited by non-State armed groups since the beginning of the
peace talks in 2012.*" Taking these numbers together, it is highly likely that many child

soldiers have committed war crimes. But there is considerable ambiguity in relation to the

post-conflict accountability of child soldier returnees that are implicated in international

123 Christine Bell, Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?’, in Carsten Stahn, Jennifer Easterday and Jens Iverson,
gezd45.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 181, 201.

See Matthew Happold, ‘The Age of Criminal Responsibility for International Crimes under International Law’ in Karin Arts and
Vesselin Popovski (eds.) International Criminal Accountability and the Rights of Children (TMC Asser Press: The Hague, The
Netherlands: 2005), 69; Brittany Ursini, ‘Prosecuting Child Soldiers: The Call for a Minimum Age of Criminal Responsibility’, 89 St.
{3h5n ’s Law Review (2015), 1023.

Natalia Springer, Como lobo entre corderos. Del uso y reclutamiento de nifios, nifias y adolescentes en el marco del conflicto armado y
la criminalidad en Colombia (Bogota: Springer Consulting Services, 2012), 34.

See United States Institute for Peace, ‘Q&A with Virgina Bouvier: Colombia, Guerrillas Reach Accord on Rights for Victims of War’,
available at: http://www.usip.org/publications/2015/12/17/qa-colombia-guerrillas-reach-accord-rights-victims-of-war
2 UNICEF, ‘Childhood in the Time of War: Will the children of Colombia know peace at last?” (March 2016), available
http://reliefweb.int/sites/reliefweb.int/files/resources/fUNICEF_Colombia_Child_Alert_March_201 _FINAL.pdf accessed 18 January 2017,
(‘UNICEF Childhood in Time of War: Colombia’)
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crimes. This is clear from an evaluation of Joint Communique #70 (Agreement on
Minors).'?

Firstly, there are some points about which the parties reached a clear and
unambiguous agreement. For example, the negotiating parties in Colombia have agreed that
children under 14 ‘can in no case be held criminally responsible’.*® This demonstrates a
desire to find equivalence between the approach of transitional criminal justice and the
ordinary criminal justice system because the minimum age of criminal responsibility in
Colombia is 14. But the parties have also agreed a special bracket of criminal responsibility
between 14 and 18. This indicates that disagreement about who is a ‘child’ for the purposes
of criminal responsibility arises in this range.

The agreement States that ‘[m]inors aged 14 to 18 who leave the camps of the FARC-
EP...will be granted the benefit of pardon for rebellion and related offences when there is no
impediment in Colombian law’.*® In the first place, this is in line with international
humanitarian law. Article 6(5) of Additional Protocol | urges that ‘the authorities in power
shall endeavour to grant the broadest possible amnesty to persons who have participated in
the armed conflict’.*® However, there is no indication in the agreement about what would
count as ‘related offences’ for the purposes of amnesty. The ‘Final Peace Agreement’
includes a chapter on ‘Victims’ which makes no special consideration for child soldiers

(hence the ‘Agreement on Minors’ which is separate document). In relation to non-child

Joint  Communiqué  #70, Havana, Cuba, 15 May 2016, (Agreement on  Minors) available at:
http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
g%%essed 21 June 2017).

Joint Communiqué  #70, Havana, Cuba, 15 May 2016, (Agreement on Minors) available at:

http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017).
Joint  Communiqué  #70, Havana, Cuba, 15 May 2016, (Agreement on  Minors) available at:

http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017).

1 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of International Armed
Conflicts, (adopted 8 June 1977, entered into force 7 December 1978), 1125 UNTS 3, Article 6(5).
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soldier perpetrators, some ‘related offences’ for the purposes of general amnesty have been
mentioned. These include forced displacement, conspiracy to rebel, sedition, rioting,
kidnapping, and extra-judicial killing. Further, there is no indication in Joint Communiqué
#70 of what counts as an ‘impediment in Colombian law’ for the purposes of the ‘pardon for
rebellion’.  This may be, perhaps, a rebus sic stantibus provision. In the event that
circumstances change, the State reserves the right to prosecute 14 to 18 year olds. But the
situation is even more uncertain in relation to minors ‘accused or convicted’ of crimes ‘not
subject to amnesty or pardon’.*¥ The most relevant crimes are serious war crimes and crimes
against humanity. The Joint Communiqué simply States that these ‘will be studied at a later
stage’.™**

The above sketch of the ‘Agreement on Minors’ indicates that the parties in Colombia
accept that child soldier accountability is permitted and may be required by law. The
ultimate decision will be taken by a chief prosecutor. The variety of possible cases that might
arise suggests that a case-by-case approach to child soldier accountability could be most
appropriate. However, as a matter of international human rights law, the Committee on the
Rights of the Child has urged State parties to the Convention on the Rights of the Child not to
determine questions of criminal responsibility by reference to subjective factors such as ‘the
attainment of puberty, the age of discernment of the personality of the child’.** How the
Committee’s General Comments affect the interpretation of the peace agreement remains to

be seen. But it is doubtful whether a new Additional Protocol that sets out the rules on this

issue would be agreed at the level of detail needed to resolve the dilemmas. Furthermore,

132
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chapter 3 expands on how the existing categories provide some guidance as to what ought to
be done.

Nevertheless, Orend’s proposal for a new Protocol is an assertive and simple way that
post-war justice could influence post-conflict law. Further, most, if not all, contributors to
the field, whether from just war theory or international law, cite Orend as the ‘initiator’ of the
jus post bellum debate. As such, to the extent that international lawyers have joined the
debate on the jus post bellum this is owing to Orend’s call for a new treaty on post-conflict
matters. Therefore, chapter 3 is devoted to evaluating Orend’s proposal in detail in relation

to the question of transitional criminal justice.

2.3 The jus post bellum as a legal concept

Orend’s proposal is not the only way that a ‘legal’ jus post bellum has been discussed. Many
international lawyers have demonstrated interest in the jus post bellum.”** After all, there are
certain similarities between the moral and legal discourse on armed conflict. Most apparent
is that international lawyers also refer to the ‘jus ad bellum’ and the ‘jus in bello’.*
However, lawyers and just war theorists may mean different things when referring to these

terms.”” For mainstream international lawyers, these terms function as shorthand for the

1 Most of the contributions in the most recent edited collection on the subject are from international lawyers, see Carsten Stahn, Jennifer
Easterday and Jens Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014).
136 Although it is rare to see the terms used before 1930, see Robert Kolb, ‘Origin of the Twin Terms Jus Ad Bellum/Jus in Bello’ 37
International Review of the Red Cross (1997) 553; see also Sean Murphy, ‘Protean Jus ad Bellum’, 27 Berkley Journal of International Law
(2009) 22; Inger Osterdahl, ‘Dangerous Liaison: The Disappearing Dichotomy between Jus ad Bellum and in Bello’ in 78 Nordic Journal
of International Law (2010) 553.

¥ Some contributions to the law of armed conflict do not see a strict separation between law and morality, for example, Fernando Teson,
‘Humanitarian Intervention: Loose Ends’, 10 Journal of Military Ethics (2011), 192; Ronald Dworkin, ‘A New Philosophy for International
Law’, 41 Philosophy and Public Affairs (2013) 1.
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specific rules and principles of international law.”*® For ‘non-positivists’ they include the
moral principles that govern the use of force and the conduct of war.

On a traditional reading, the jus ad bellum hinges on the prohibition on the use of
inter-State force found in Article 2(4) of the UN Charter.”®*® Exceptions to this rule are also
considered part of the jus ad bellum. There are only two exceptions in the UN Charter: the
chapter VI collective measures decided by the UN Security Council (Articles 39 — 51) and in
self-defence according to Article 51.*° The jus ad bellum as a matter of just war theory is
related to a discussion of ‘just cause’, ‘right intention’ and ‘proportionality’. These moral
principles are not thought to be relevant for the purposes of identifying the law on the use of
force. However, as discussed, rules that must be interpreted demand a certain flexibility of
approach. An interpretive approach to law blurs the line between legal and moral
approaches.

Similarly, for international lawyers the jus in bello denotes the rules of conduct that
apply to armed conflict. The modern rules have developed in a piecemeal fashion since the
middle of the 19th Century.*** There are different rules which apply to different kinds of
armed conflict.'? The first question in identifying the rules is to ask what type of armed
conflict is being fought. Lawyers must refer to a range of different treaties and also consider

any customary international law that applies to the factual scenario. The main reference

18 I use the term ‘traditional” international lawyers to refer to those lawyers that adhere to the positivist conception of international law as
described above and with the caveat that there are many ways of thinking about the nature of ‘international law’, see Andrea Bianchi,
International Law Theories — An Inquiry into Different Ways of Thinking (New York, OUP: 2016).

13 UN Charter, (signed 24 October 1945, entered into force 24 October 1945) 1 UNTS XVI.

10 UN Charter, (signed 24 October 1945, entered into force 24 October 1945) 1 UNTS XVI. See generally, Yoram Dinstein, War,
Aggression and Self-Defence, 5th Ed. (Cambridge, CUP: 2011), 185.

. Precursors to the law of armed conflict can be found as far back as ancient India and China. See for a brief history, Gary D. Solis, The
Law of Armed Conflict, (New York, CUP: 2011) 4. However, the modern system can be traced back to humanitarian concerns that emerged
in the context of the U.S. Civil War.

1 See generally, Dietrich Schindler, ‘“The Different Types of Armed Conflicts According to the Geneva Conventions and Protocols’,
Recueil des Cours, Volume 163 (1979), 147; See also International Committee of the Red Cross, ‘How is the Term “Armed Conflict”
Defined in International Humanitarian Law’, Opinion Paper (2008) available at: https://www.icrc.org/eng/assets/files/other/opinion-paper-

armed-conflict.pdf (last accessed 5 August 2015).
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points in treaty law are the four Geneva Conventions of 1949 and their Additional
Protocols."® However, treaties on prohibited weapons such as those prohibiting chemical
weapons are also included in the jus in bello.** As in just war theory, the post-conflict phase
has traditionally lacked a ‘stand-alone’ legal category. This means that it has been possible
for lawyers to mirror just war theory arguments in favour of ‘completing’ the law of armed
force by recognising a tripartite conception.**® Three general approaches can be discerned

from how the jus post bellum has been used:

) a term that describes all the existing law that applies
i) a term for a new law that ought to come into being

i)  aterm for ‘emerging law’ that has changed the existing law

The remainder of this section evaluates these three conceptions.

2.3.1. Describing the post-conflict legal framework

The first is the least controversial. Some have used the jus post bellum as a new descriptive
term for all the law that applies during the post-conflict phase. For example, Inger Osterdahl
and Esther van Zandel have argued that the jus post bellum is an area of law that mixes a

number of different legal categories,

1 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (GC 1) 75 UNTS 31;
Geneva Convention for the Amelioration of the Conditions of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (GC 1)
75 UNTS 85; Geneva Convention Relative to the Treatment of Prisoners of War (GC I11) 75 UNTS 135; Geneva Convention Relative to the
Protection of Civilian Persons in Time of War (GC 1V) 75 UNTS 287 (all four Conventions adopted 12 August 1949, entered into force 21
October 1950). Lawyers contributing to the jus post bellum debate have focused on the law of occupation found in Articles 27-34 and 47-78
of the fourth Geneva Convention.

1 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction
(Chemical Weapons Convention) 1974 UNTS 45 (adopted 13 January 1993, entered into force 29 April 1997).

1 Carsten Stahn “Jus ad bellum’, ‘jus in bello’... ‘jus post bellum’? — Rethinking the Conception of the Law of Armed Force’, 17 EJIL
(2006) 921.
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...international humanitarian law, international human rights law, international criminal law,
national criminal law, national administrative law, national constitutional law, and national
military law. Also one can think of incorporating international and national laws relating to the

financial and economic sectors as economic reconstruction is a very important part of the post —

conflict phase.*®

This approach is echoed by Vincent Chetail who argues that ‘far from being based upon a
coherent and uniform set of standards’ the law that regulates the move from conflict to peace
is ‘located at the intersection of various branches of law, as much international as
domestic’.**" In the context of transitional criminal justice in Colombia, therefore, the jus post
bellum might include: international humanitarian law, international criminal law,
international human rights law, the Constitution of Colombia, the Colombian Penal Code, the
peace agreement and the ‘special legislative measures for peace’ as confirmed by the
Constitutional Court.™® The peace agreement states that for the purposes of the Special
Tribunal for Peace the most relevant bodies of law are international human rights law,
international humanitarian law and international criminal law.**

Of course, a simple descriptive account of the law must take into account that these
bodies of law are subject to international and regional interpretations. Thus, in relation to
humanitarian law, the case-law of the International Criminal Tribunal for the Former

Yugoslavia has provided interpretations of the law that depart from earlier established rules.

1 Inger Osterdahl and Esther van Zandel, ‘What Will Jus Post Bellum Mean? Of New Wine and Old Bottles’ 14 Journal of Conflict and
Security Law (2009) 175.

147 Vincent Chetail, Post — Conflict Peacebuilding — A Lexicon (New York, OUP: 2008), 17.

18 See Articles 1 and 2, Legislative Act No. 1 of 2016, which created the Special Legislative Procedures for Peace are Presidential Decrees
and laws passed through Congress along fast - track legislative procedures, available at:
http://es.presidencia.gov.co/normativa/normativa/ACTO%20LEGISLATIV0%2001%20DEL %207%20DE%20JUL I0%20DE%202016.pdf

Although these new procedures are now in doubt, see http://www.eltiempo.com/politica/proceso-de-paz/rodrigo-uprimny-habla-de-la-

decision-de-la-corte-de-modificar-el-fast-track-90240 (in Spanish).

9
Peace Agreement, Part 5.2., Point 19, p. 147. Available at: http://www.altocomisionadoparalapaz.gov.co/procesos-y-

conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf
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The best example is the interpretation of the law on the boundaries between an internal and
international armed conflict in Nicaragua and Tadié.™® Nevertheless, this way of using the
term is useful. In highlighting the mixture of legal categories, and different interpretations,
which define the ‘post-conflict phase’, the jus post bellum serves as a reminder that a ‘one-
size-fits-all’ approach to post-conflict matters is difficult to sustain. For example, in relation
to the criminal accountability of child soldiers, the applicable law depends on the minimum
age of criminal responsibility in the State concerned. As States simply do not agree on what
the universal minimum age of criminal responsibility ought to be, there could be no uniform
jus post bellum that applies as a matter of international law.”* Each post-conflict situation
will need to deal with the criminal accountability of child soldiers and adolescents in view of
the domestic legal system. For now the point is that using the jus post bellum as a new
umbrella term for the law as it stands changes very little and is relatively uncontroversial. At
most, naming a fragmented legal matrix the ‘jus post bellum’ can be seen as an attempt to
impose ‘lexical’ coherence on the law of armed conflict.™®* But even so, the law itself is

unchanged and the provisions of the existing legal categories remain the same.

2.3.2. The jus post bellum as a reform proposal

The jus post bellum has been discussed as a reform proposal in favour of a new post-

intervention law. This is best exemplified by Orend’s call for a new Geneva Convention on

190 Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v United States of America) (Merits) 27
June 1986, ICJ Reports 1986, No. 70 (available at: http://www.refworld.org/cases,|CJ,4023a44d2.html) (last accessed 23 June 2017);
Prosecutor v. Dusko Tadi¢ (Appeal Judgment), IT-94-1-A, International Criminal Tribunal for the former Yugoslavia (ICTY) 15 July 1999,
available at: http://www.refworld.org/docid/40277f504.html (last accessed 23 June 2017).

o Brittany Ursini, ‘Prosecuting Child Soldiers: The Call for an International Minimum Age of Criminal Responsibility’, 89 St. John’s Law
Review (2015) 1023.

152
See Christine Bell, ‘Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?’, in Carsten Stahn, Jennifer Easterday and Jens

Iverson, (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 181.
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post-intervention reconstruction.™ As noted above, Orend has argued that international law
ought to follow just war theory in developing a post bellum category. In his view, a new
Geneva Convention ought to focus on ‘what the winners of war may and may not do to
countries and regimes they have defeated.”** Whether this is necessary, desirable and
possible is the focus of chapter 3. Orend has presented the most assertive version of the jus
post bellum as ‘post-intervention law’ but others have also argued for the development of a
new legal paradigm.” As with developments in just war theory, these reform arguments
emerged in response to the legal issues that arose in the context of the invasion and
reconstruction of Iraq (see section 2.2.1). The occupying powers in lIraq carried out extensive
legislative, economic and political reforms to the structure of the Iragi State.*® Yet, a so-
called ‘transformative occupation’ is faced with significant legal challenges. Primarily,
occupation law contains concrete provisions preventing occupiers from undertaking the types
of reforms which were seen as necessary (by the victorious powers) in post-intervention Irag.
The relevant norms are primarily Article 43 of Convention IV Respective the Laws and
Customs of War 1907 (the Hague Regulations) and Article 64 Geneva Convention 1V

(GCIV) 1949.%" For example, Article 43 States,

198 Brian Orend “Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31.

1ot Brian Orend “Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31, 36.

198 See Kristen Boon, ‘Legislative Reform in Post-Conflict Zones’, (2005) 50 McGill Law Journal, 285; Jean L. Cohen, ‘The Role of
International Law in Post — Conflict Constitution — Making: Toward a Jus Post Bellum for ‘Interim Occupations’, 51 New York Law School
Review (2006/2007), 498.

198 See Michael J. Kelly, ‘Iraq and the Law of Occupation: New Tests for an Old Law’ 6 Yearbook of International Humanitarian Law
(December 2003) 127. There has been a vast amount of literature on the legal issues that surrounded the regime change in Iraq, see David
Scheffer, ‘Beyond Occupation Law’ 97 AJIL (2003) 842; Alexander Orakhelashvili, ‘The Post — War Settlement in Iragq: The UN Security
Council Resolution 1483 (2003) and General International Law’ 8 Journal of Conflict and Security Law 307; Martin Zwanenburg,
‘Existentialism in Iraq: Security Council Resolution 1483 and the Law of Occupation’ 86 International Review of the Red Cross (2004)
856; Adam Roberts, ‘Transformative Military Occupations: Applying the Laws of War and Human Rights’, 100 American Journal of
International Law (2006).

17 Convention 1V respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War
on Land, The Hague, (Hague Regulations) (adopted 18 October 1907, entry into force 26 January 1910); Geneva Convention Relative to the
Protection of Civil Persons in Time of War, (adopted 12 August 1949, entry into force 21 October 1950) 75 UNTS 287.
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The authority of the legitimate power having in fact passed into the hands of the occupant, the
latter shall take all the measures in his power to restore, and ensure, as far as possible, public order

and safety, while respecting, unless absolutely prevented, the laws in force in the country.™®

Article 64 GCIV is slightly more permissive. It allows the Occupying Power to change the
laws in force in cases where they constitute a threat to [the Occupier’s] security.™ Further,

the Occupying Power may also subject the population of the occupied territory to,

provisions which are essential to enable the Occupying Power to fulfil its obligations under the
present Convention, to maintain the orderly government of the territory, and to ensure the security

of the Occupying Power, of the members and property of the occupying forces or

.« . . 160
administration...

There is debate about how these provisions interact with the normative pull of human rights
law.* However, the important point for taxonomical purposes is that contributors to the jus
post bellum debate interpreted the changes made to post-intervention Iraq as non-consensual
legal reform which took place in relative freedom from any accountability mechanisms.*
For example, Kristen Boon argued that the intervening forces could ‘operate with nearly

untrammelled discretion, above the checks and balances’ normally required by the rule of

> Convention 1V respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War
on Land, The Hague, (Hague Convention) (adopted 18 October 1907, entry into force 26 January 1910); Geneva Convention Relative to the
Protection of Civil Persons in Time of War, (GC IV) (adopted 12 August 1949, entry into force 21 October 1950) 75 UNTS 287.
199 Article 64 Geneva Convention Relative to the Protection of Civil Persons in Time of War, (adopted 12 August 1949, entry into force 21
October 1950) 75 UNTS 287.
160 Geneva Convention Relative to the Protection of Civil Persons in Time of War, (adopted 12 August 1949, entry into force 21 October
1950) 75 UNTS 287, art. 64.
1ot See Adam Roberts, ‘Transformative Military Occupations: Applying the Laws of War and Human Rights’, 100 American Journal of
International Law (2006).
162 Kristen Boon, ‘Legislative Reform in Post-Conflict Zones’, (2005) 50 McGill Law Journal, 285.
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law."® As a response, Boon called for a jus post bellum which would require that
‘international authorities and occupants who assume governing and legislative duties exercise
their powers according to certain principles of justice’.’® In her view, ‘trusteeship,
accountability and proportionality’ could be used to ‘articulate substantive standards in the
legal frameworks applicable to occupation’.*® How this would actually operate as a matter of
law is unclear and vague. It could be that Boon was simply calling for a new interpretive
stance rather than new rules and norms. More will be said about this approach in Part B of
this thesis.

As with the just war theorists, these comments are relatively detached from the
realities of post-conflict Colombia. Boon’s work calls for a new paradigm of post-
intervention law that creates normative parameters for the possible activities of intervening
States and international organizations. A similar approach was adopted by Jean L. Cohen
who argued that it was imperative to ‘come up with international law principles adequate to
the normative and structural conditions of the current epoch’.*®® Thus, the idea that the law
of occupation was unfit for purpose was, again, the motivating factor behind the definition of
jus post bellum as a proposal for legal reform. Cohen’s view was that a new jus post bellum
was needed to restructure the law of occupation. For Cohen, this new post bellum law should
incorporate the principle of self-determination. The occupier ‘is trustee for the sovereignty of
the indigenous population, [...] it must ensure that the latter has the opportunity, at the
earliest possible moment and with the greatest possible scope and autonomy, to determine its

own political institutions’.*®” This mirrors arguments put forward by Walzer and Bass about

103 Kristen Boon, ‘Legislative Reform in Post-Conflict Zones’, (2005) 50 McGill Law Journal, 285.

1os Kristen Boon, ‘Legislative Reform in Post-Conflict Zones’, (2005) 50 McGill Law Journal, 285, 290.

108 Kristen Boon, ‘Legislative Reform in Post-Conflict Zones’, (2005) 50 McGill Law Journal, 285, 326.

166 Jean L. Cohen, ‘The Role of International Law in Post — Conflict Constitution — Making: Toward a Jus Post Bellum for ‘Interim
Occupations’, 51 New York Law School Review (2006/2007), 498, 502.

o7 Jean L. Cohen, ‘The Role of International Law in Post — Conflict Constitution — Making: Toward a Jus Post Bellum for ‘Interim
Occupations’, 51 New York Law School Review (2006/2007), 498, 527.
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the necessity of local ownership in reconstruction processes. As such, the ‘post-intervention’
literature is based on the borrowing of just war theory arguments for the purposes of the
development of the law of occupation.'®

Furthermore, Cohen argued that the principle of State-sovereignty demanded a narrow
interpretation of human rights norms by international actors because ‘an occupant cannot be
expected to institute all the human rights protections that exist in international covenants’.**®
In terms of resources, this may be true and arguments made by Charles Garraway in relation
to an occupiers detention powers support Cohen’s point. Garraway has argued that faced
with poor detention facilities in Afghanistan, an occupier may be faced with a conundrum.

If they hand over detainees to unsatisfactory Afghan facilities, they are open to criticism and

indeed, may, subject to applicability, be in breach of their own human rights obligations. On the
other hand, if they seek to hold the detainees themselves, there are further issues as to authority

and different human rights obligations may arise.*™

Thus, for Cohen, the jus post bellum regime had to chart a middle course between rigid
adherence to the strictures of occupation law and ‘overly-enabling reforms in the name of
human rights or ‘democratic regime-change’.*"*

These arguments in favour of a new law for post-intervention reconstruction are
misconceived. Although made in good faith, the creation of a new legal regime applicable to

the post-intervention phase would likely encourage military interventions to the detriment of

108 In terms of a new Additional Protocol on post-intervention matters, chapter 3 will identify certain pitfalls in this approach. In terms of
an interpretive approach, Part B will evaluate the plausibility of this version of the jus post bellum.

169 Jean L. Cohen, ‘The Role of International Law in Post — Conflict Constitution — Making: Toward a Jus Post Bellum for ‘Interim
Occupations’, 51 New York Law School Review (2006/2007), 498, 529.

1o Charles Garraway, ‘The Jus Post Bellum: A Practitioner’s Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 153, 158.

e Jean L. Cohen, ‘The Role of International Law in Post — Conflict Constitution — Making: Toward a Jus Post Bellum for ‘Interim
Occupations’, 51 New York Law School Review (2006/2007), 498, 501.
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weaker States.'”> A set of unilateral legal obligations to reconstruct States may add strength,
in practical terms, to a legal right to undertake humanitarian intervention. This is especially
the case when these obligations are linked to the central tasks of reconstruction (establishing
the rule of law, order and security, preparing free and fair elections, building democratic
institutions, implementing economic liberalization and implementing human rights and
liberties). These jus post bellum obligations are easily capable of being interpreted as
powers. In fact, a new Additional Protocol would arise de jure. A questionable intervention
into the affairs of weaker States (on ‘humanitarian’ grounds) would be made more legitimate
if international law provided concrete norms for post-intervention reconstruction along liberal
democratic lines. Boon recognizes as much when she highlights the jus post bellum end
goals, ‘to establish security, create the political and economic basis for independence, and
promote a democratic process’. In this way, from the outset, the legalization of the jus post
bellum raises (rather than diminishes) concerns of neo-colonialism and imperialism. In
arguing that the jus post bellum could be used to maximize the accountability of foreign
interveners and re-establish the rule of law, these same interveners accrue special powers that
grant them the rights to rebuild States and territories in their image. This argument will be

fleshed out in chapter 3 in relation to Orend’s call for a new Additional Protocol.

2.3.3. The jus post bellum as a new law that has already emerged

The jus post bellum has also been used to denote a new legal practice that has already altered
the existing law. Carsten Stahn has argued that the practice of States and international

organizations in the field of peace-making has provided evidence of the ‘crystallization of

172
Roxana Vatanparast, ‘Waging Peace — Ambiguities, Contradictions, and Problems of a Jus Post Bellum Legal Framework’, in Carsten

Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 142.
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certain rules and institutional frameworks for the organization of peace’.'”® Stahn focuses on
peace agreement practice to argue that peace-making has become internationalized.”™ For
Stahn,

Modern peace agreements regularly contain a large regulatory component, including numerous

provisions on the organization of public authority and individual rights, such as provisions on

transitional government, claims mechanisms, human rights clauses, provisions on demobilization,

disarmament and reintegration, as well as provisions on individual accountability.'”

Stahn’s point is that these regulatory provisions, when considered alongside ‘structures and
institutional frameworks’ to ensure compliance, result in a new legal practice, a new jus post
bellum.'”® Stahn argues that a new legal paradigm has arisen insofar as international practice
has realised that the outcome of peace agreement negotiations cannot be ‘left entirely to the
skills of negotiators’.'”” Thus, he points to the interconnected nature of contemporary
international society and argues that it creates a trend towards viewing peace-making as an

activity of concern to the ‘international community’ as a whole.*®

e Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 100.

e Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 100.

e Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 100.

e Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 100.

H Carsten Stahn, ‘The Future of the Jus Post Bellum’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of
Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 231, 236.

e See for example, Stephen C. Neff, ‘Conflict Termination and Peace — Making in the Law of Nations: A Historical Perspective’ in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008), 77.
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It is true that after the Cold War there has been a demonstrable trend towards the
multilateralization of peace-making efforts.'”® It may be that international practice of States
and international organizations has ‘crystallized” around a body of new post-conflict norms.*®
However, whether these are probative of a new legal paradigm which has altered the existing
legal framework is more controversial. The difficulty arises in ascribing legal status to a
body of normative parameters which are of uncertain scope and applicability. Not every rule
that creates order in the international system of States is a legal rule.”®* It is better to see this
approach to the jus post bellum as an interpretive approach which focuses on principles rather
than law. Gallen has argued that the jus in the jus post bellum ought to be thought of as an
interpretive framework of post-conflict principles.’®? But Gallen adds that the interpretive
framework ought to be understood as a Dworkinian framework. This involves seeing
international law as an interpretive system subject to the overarching principle of integrity.
The full implications of this view, in relation to child soldier accountability, will be discussed
in detail in chapters 4 - 6. The important point to make for this chapter is that these principles
are no less ‘legal’ for their failure to correspond to the formal international law-making
processes of treaty and customary law. This is owing to the fact that law itself, for Dworkin,
includes and is justified by those moral principles which best explain and justify the legal
order as a whole. Gallen’s jus post bellum theory attempts to respond to the fragmented
nature of law and practice in post-intervention reconstruction by relying on post-conflict
principles. But using moral principles to resolve the indeterminacy of legal rules is open to

the criticisms advanced by Koskenniemi, Cali and Cryer. The views of the powerful may be

e Gregory Fox, ‘Navigating the Unilateral/Multilateral Divide’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 230.

160 The question is whether these are legal norms in the ‘proper’ sense. For an argument in favour of maintaining a clear boundary between
legal and non-legal norms see Prosper Weil, ‘Towards Relative Normativity in International Law?’, 77 AJIL 413.

1ol Hedley Bull, The Anarchical Society — A Study of Order in World Politics (Palgrave Macmillan, Basingstoke: 2012) 5.

18 James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 58. Part B of this thesis examines whether this conceptualisation

is useful for post — conflict practitioners working in transitional criminal justice.
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imposed on those of the weak. Whether and how Gallen’s theory helps to identify the rules
of transitional criminal justice is the central task of Part B of this thesis.

Eric De Brabandere has argued that Gallen’s theory is a rather ‘minimalist’
conception of the jus post bellum (especially when compared with the some of the more
assertive earlier suggestions).’®* But this is owing to the fact that Brabandere does not
consider the implications of, what he calls the ‘rather jurisprudential’ element of Gallen’s
version of the jus post bellum.” It is common for mainstream international lawyers simply
to refuse to engage with any theoretical enquiry into the nature of the international legal
order. Reimagining the jus post bellum as an interpretive framework implies that the
mainstream view of international law is only a part of the broader legal picture. Emphasizing
the role of post-conflict principles in regulating the behaviour of States and international
organizations implies a broader view of ‘international law’ than is usually permitted by the
mainstream epistemic communities that seek to influence State behaviour.’®® Gallen’s
argument that the practice of States and international organizations during transitions is
governed and justified by the principles of the jus post bellum implies a departure from the
mainstream approach to international law.

In discussing post-intervention peacebuilding Gallen focuses on the principles of
accountability, proportionality and stewardship. In relation to transitional criminal justice,
Gallen might argue that the principles of reconciliation, rehabilitation, non-repetition,
accountability and proportionality have shaped the practice of States in transition. According

to this view, reference to these principles ought to be made when States and international

183 Eric De Brabandere, ‘The Concept of Jus Post Bellum in International Law’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.)
Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 123.

1o Eric De Brabandere, ‘The Concept of Jus Post Bellum in International Law’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.)
Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 123, 137.

198 Andrea Bianchi, International Law Theories — An Inquiry into Different Ways of Thinking (New York, OUP: 2016) 12: an epistemic
community refers to, ‘the ‘knowledge” we have of a given field, to the way in which we come to apprehend it theoretically, to use it
practically, and to explain its operation’. See also Fish’s notion of an ‘interpretive community’, in Stanley Fish, Is There a Text in this

Class? - The Authority of Interpretive Communities (Cambridge, Massachusetts, Harvard University Press: 1980).
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organizations aim to justify any incoherence in their approach to post-intervention
peacebuilding. However, many problems surround the re-interpretation of international law
as an interpretive legal order that aims at integrity. Very little research has been done on how

the concept of integrity functions in the international legal order.

2.3.4 Interpretive principles and the lex pacificatoria

Gallen’s jus post bellum as ‘interpretive principles’ echoes Bell’s work on a new lex
pacificatoria that covers the peace agreement practice.® However, Bell is explicit that these
new norms are not law in the traditional sense of the word. She argues that as international
law affects the possibilities of peace-making, so conflict resolution techniques have affected

the nature of the legal norms. In her words,

The term lex pacificatoria acknowledges that international law may usefully be shaped by conflict
resolution innovations, even as it attempts to shape settlement terms, [...] In remaining open to
viewing both those parties to the conflict and international legal actors as peace-makers capable of
the generation of pluralist and competing legal standards, the term lex pacificatoria also points to

the contingent nature of new ad — hoc legal developments...**’

Thus, for Bell, the emerging ‘post-conflict law’ is a result of the way peace-makers are using
the relevant legal categories. For example, in relation to transitional criminal justice, Bell
argues that the new lex has emerged from ‘the overall import and direction of human rights,

humanitarian and international criminal law when read as a unified body’, rather than from

190 Christine Bell, Peace Agreements and Human Rights (New York, OUP: 2000); On the Law of Peace — Peace Agreements and the Lex
Pacificatoria (New York, OUP: 2008).

187 Christine Bell, ‘Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?’, in in Carsten Stahn, Jennifer Easterday and Jens
Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 181, 205.
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‘any one convention or provision’."*® Stahn makes a similar point when he argues that a
‘piecemeal’ approach to the jus post bellum is misguided. Instead he identifies the challenge
of post-conflict law as relating to the definition of the ‘interplay between different legal
orders and bodies of law’.'® But on this reading, the fragmented nature of post-conflict law
means that ‘the law’ on many topics is identified as a result of interpretation. However, the
way that the law is interpreted, according to Bell, depends on a negotiated response to why
the conflict emerged, who won, and why it ought to be over. Thus, the interpreters bring
their own experiences of conflict to the interpretation of post-conflict law. The normativity
in the system comes less from traditional approaches to law and more from the way that
subsequent post-conflict situations investigate previous transitions. The way law has been
interpreted in post-conflict situations presents normative parameters for what is possible as a
matter of law in subsequent transitions. For Stahn, all of this means that ‘the conceptual
development of jus post bellum requires more inter-disciplinary discourse’ and that law ‘may
draw valuable insights from the content of the classical jus post bellum under just war
doctrine.”*® But States are unlikely to support a new jus post bellum category that relies on
particular interpretations of just war theory.

Bell’s approach to the lex pacificatoria is very different to the way that Orend and
Gallen use the term just post bellum. This is owing to the strictly inductive methodology that
is involved in her study. Orend and Gallen mix inductive and deductive approaches. Orend

argues for a more ‘robust’ set of top-down rules that are applicable after a victorious power

1o Christine Bell, On the Law of Peace — Peace Agreements and the Lex Pacificatoria (New York, OUP: 2008), 244; see also Diane
Orentlicher, ““Settling Accounts” Revisited: Reconciling Global Norms with Local Agency’, 10 International Journal of Transitional
Justice, (2007) 10.

Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 105.
190 Carsten Stahn, ‘Jus Post Bellum: Mapping the Discipline(s) in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 112.
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defeats an unjust enemy.*" These are to be deduced from a Kantian approach to international
justice. The innovation introduced by Gallen is that the jus in the jus post bellum must adhere
to the Dworkinian principle of integrity. This will be explained in more detail in chapter 4.
Chapter 5 then demonstrates what the jus post bellum as integrity in relation to post-conflict
Colombia might look like. Integrity is an overarching moral principle.’*® It requires that
legal interpretations represent the entire legal order as a coherent and unified legal system.
This aspect of Gallen’s theory is plainly at odds with Bell’s characterization of the emerging
law which emphasizes that peacemakers are creating the new law from the ‘bottom-up’. As
Bell has argued, the lex pacificatoria ‘does not signal a fully-fledged regime as a possible, or
desirable, end point [...] it signals that the indeterminacy of post-conflict law may indeed be
a ‘good thing’.*® For Bell, instead of regulating negotiation outcomes, it may be better to
‘provide broad normative parameters’ which ‘support the idea that negotiated outcomes
should be both capable of implementation and accord with some sense of justice, while
leaving room for the contestation over what concepts such as “accountability”, “justice” and
even “peace” require’.” In relation to transitional criminal justice, Bell’s formulation makes
sense. In the context of non-international armed conflicts such as Colombia, peace depends
on the parties negotiating a solution which is acceptable to victims and former perpetrators
alike. This extends to the decisions made by the chief prosecutor in relation to the criminal
liability of child soldiers. In this respect, a commitment may be seen potentially as closing
off certain avenues and possibilities of innovation and interpretation in post-conflict law. The

Dworkinian method, as will be seen in chapter 5, emerges from a study of common-law

1ot Christine Bell, ‘Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?”, in in Carsten Stahn, Jennifer Easterday and Jens
Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 181, 205.
19 Ronald Dworkin, Law’s Empire, (Oxford, Hart Publishing: 2006), 178.
193 Christine Bell, ‘Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?’, in in Carsten Stahn, Jennifer Easterday and Jens
Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 181, 205.

Christine Bell, ‘Of Jus Post Bellum and Lex Pacificatoria — What’s in a Name?’, in in Carsten Stahn, Jennifer Easterday and Jens
Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 181, 205.
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adjudication and the principle of stare decisis. Thus, the jus post bellum as integrity urges
coherence in interpretations which the lex pacificatoria does not. Arguably, when the aims
are an end to fighting and a more sustainable and peaceful future, the coherence in the law

ought to make way for the political imperatives of discrete transitional societies.

3. Conclusion

Good reasons exist for maintaining a strict positivist methodology in the identification of
international law. It is a deep concern to many international lawyers, not to mention States,
that mixing morality into the law increases the risk of allowing the powerful to influence the
law to their own ends. The international legal order defends against this possibility by
promoting the sovereign equality of its members as the foundational principle of international
law. One way of understanding this principle is that it represents the ‘persistent, though
bounded, disagreement [about] what constitutes a legitimate and just internal public order.’**
Therefore, recognising that the foundation of international law rests on sovereign equality
helps to ‘militate against powerful States’ penchant for invoking universal principles to
rationalise unilateral (and typically self-serving) impositions upon weak States (and
subjugated peoples).”**

This does not preclude an approach to the identification of normative parameters or
principles which have emerged through State practice. Not all rules are legal rules.
However, whether certain rules or norms ought to be ‘hardened’ into law in relation to

transitional criminal justice might be doubted. The dilemmas exist because of the social

% Brad Roth, ‘Sovereign Equality and ‘Bounded Pluralism’ in the International Legal Order’, Proceedings of the Annual Meeting
(American Society of International Law), VVol. 99, March 30 - April 2, 2005, 392.
19 Brad Roth, ‘Sovereign Equality and ‘Bounded Pluralism’ in the International Legal Order’, Proceedings of the Annual Meeting
(American Society of International Law), VVol. 99, March 30 - April 2, 2005, 392.
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context of transitions. In these situations, forward-looking analyses that focus on the
establishment of a stable and secure peace are to be favoured.

The principle of sovereign equality guards against the transposition of a (moral)
version of the jus post bellum into international law. No amount of academic enthusiasm will
create a new legal category for post-conflict peacebuilding. The methodology of
international law is fixed. If there is to be a new jus post bellum, it will be States that decide
to legislate to those ends. Whether a new post-conflict law on transitional criminal justice
ought to be codified is the subject matter of chapter 3. Whether a more minimal
conceptualization of ‘the jus post bellum as principles’ is useful is the subject matter of Part

B.
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CHAPTER 3: THE JUS POST BELLUM AS A NEW ADDITIONAL PROTOCOL TO
THE GENEVA CONVENTIONS!

3.1 Introduction

The previous chapter demonstrated how the jus post bellum has been used in different ways
by different epistemic communities and, sometimes, within the same epistemic community.
It identified two ways that the jus post bellum has been used as a normative concept in

international law:

)] as a proposal for a new Additional Protocol to the Geneva Conventions as

proposed by Brian Orend or,?

i) as a Dworkinian interpretive framework for the post-conflict legal landscape

as proposed by James Gallen.?

The overall aim of this thesis is to evaluate whether and how each of these proposals are
practically useful. This chapter evaluates the first of these: whether the jus post bellum

ought to be a new Additional Protocol to the Geneva Conventions.* The current law of armed

! Although Brian Orend calls for a ‘new Geneva Convention’, a new post-conflict law technically would be drawn up as a new Protocol to
the existing Geneva Conventions. There are currently three Additional Protocols to the Geneva Conventions: Protocol Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts 1977 (AP 1) 1125 UNTS
3 and Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International
Armed Conflicts 1977 (AP II), 1125 UNTS 609 (both Protocols adopted 8 June 1977, entered into force 7 December 1978) Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Adoption of an Additional Distinctive Emblem (AP III)
(adopted 8 December 2005, not yet entered into force) (available at: http://www.refworld.org/docid/43de21774.html).

2 Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards
a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31.
: James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post
Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 58.

Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards

a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31. Although self-avowedly discussing ‘post-war
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conflict provides no single coherent set of rules for transitional criminal justice. A new post-
conflict set of rules, therefore, might appear as a desirable and necessary development. All
States have an interest in the successful termination of armed conflicts. Therefore, the
identification of legal rules on reconstruction ought to be, prima facie, desirable. However,
the burden of proof for reform of the current legal framework is on Brian Orend and other
proponents of the jus post bellum. This chapter evaluates whether the case for a new jus post
bellum has been made convincingly enough.

The nature of peacebuilding means that the proposals could be evaluated in relation to
many areas of post-conflict peacebuilding. The discussion in this chapter focuses on
transitional criminal justice and the criminal accountability of child soldier perpetrators of
international crimes.®> This is an area of law that is unclear. The law is founded on a mixed
and fragmented legal framework that draws on domestic criminal law as well as international
human rights law, international humanitarian law and international criminal law. According
to Orend, a new jus post bellum Protocol ought to be agreed in order to resolve some of this
uncertainty.® This chapter, therefore, asks whether a new Additional Protocol is needed;
whether agreement on the rules of transitional criminal justice would be possible and whether
such a development would be desirable. Furthermore, a detailed discussion on the law on
child soldiers is lacking in almost all the jus post bellum literature.” But the reintegration of

child soldiers into post-conflict civilian communities is crucial. Those children who are

justice’, Orend argues for the reform of the law of armed conflict. This chapter evaluates Orend’s proposal from a legal perspective.
Whether Orend’s arguments are plausible or not from the perspective of just war theory is not considered.

® International core crimes are defined as serious war crimes, crimes against humanity, genocide and aggression, see Robert Cryer, Hakan
Friman, Darryl Robinson and Elizabeth Wilmhurst, An Introduction to International Criminal Law and Procedure (Cambridge, CUP: 2011),
4.

6 See Carsten Stahn, ‘Jus ad bellum’, “jus in bello’... ‘jus post bellum’? — Rethinking the Conception of the Law of Armed Force’, 17 EJIL
(2006) 921; James Gallen, ‘Jus Post Bellum: An Interpretive Framework’, in Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus
Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014) 58.

! Though see, Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and
Andrew T. Forcehimes, (eds.) Morality, Jus Post Bellum and International Law, (CUP, New York: 2012), 139.
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implicated in international crimes represent a risk in terms of the peace process.® Yet, in
Colombia, whether and how child soldiers ought to participate in transitional criminal justice
measures is unclear. The transitional criminal justice measures were the most contentious
aspect of the peace negotiations.® The measures as they relate to child soldier perpetrators are
very ambiguous. Transitional criminal justice, therefore, represents a crucial area of post-
conflict law which is a good ‘testing ground’ for Orend’s idea of a new post-conflict
Additional Protocol to the Geneva Conventions. If the jus post bellum as proposed by Orend
ought to be supported in relation to this difficult issue, then other areas of post-conflict law
could also come under consideration for legal reform. On the other hand, if Orend’s proposal
ought to be rejected, then similar arguments in relation to other areas of post-conflict law
might be considered as reasons against legal reform in those areas.

It is not possible to answer the question of the thesis without taking a position on
Orend’s theory. The question asks whether the jus post bellum concept is useful for
practitioners in solving a particular problem in post-conflict law. Orend’s proposal represents
the most direct way that the jus post bellum concept could be useful — i.e. by representing a
new ‘third branch’ of the law of armed conflict, i.e. a jus post bellum as a matter of positive
international law, that would take precedent over the other areas of international law by virtue
of being the lex specialis on point.

To be clear, as Colombia tries to decide how to deal with the criminal accountability
of its child soldier perpetrators, there is no post-conflict legal framework in international law
that provides a direct answer. Instead, international law provides a number of different rules

and post-conflict actors in Colombia must use these parameters and arrive at a plausible

8 ‘Spoilers’ are defined as those individuals or groups that through their activities make it difficult for transitional societies to emerge from
armed conflict. In this context, child soldiers implicated in international crimes may be at a risk of turning to organised crime and this is a
destabilising factor in post-conflict phase.

° In Colombia, the negotiating parties took three times as long to agree on transitional justice than on any other issue in the peace agreement

negotiations.
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interpretation of the law. Orend suggests that a Kantian version of the jus post bellum does
provide answers to the dilemma. Thus, if Orend is right, the answer to the thesis question
would be a simple ‘yes’ — the jus post bellum would be useful in helping practitioners solve
particular dilemmas in post-conflict law. However, if Orend is wrong and a new additional
protocol in undesirable, unnecessary or, perhaps, impossible, then one of the most assertive
and important jus post bellum theories would be unhelpful and the answer to the thesis
question would be no. The point of the thesis, overall, is to study the two main jus post
bellum theories and decide if they are helpful in practice. If not, then the jus post bellum
concept probably ought not to attract much more attention from scholars.

Section 3.2 sets out the dilemma of transitional criminal justice in general and in
relation to child soldiers implicated in international crimes. Section 3.3 sets out Orend’s
proposed answer to this problem. Section 3.4 critically evaluates two issues that arise in
relation to Orend’s theory. First, whether Orend’s reliance on a ‘Kantian’ jus post bellum is
appropriate in terms of contemporary international law. Second, it deals with the difficulty in
identifying the ‘post’ in deciding when a new Additional Protocol ought to apply. Section
3.5 evaluates whether Orend’s proposal is possible. Considerable difficulties would
accompany negotiations on new rules for transitional criminal justice matters. Section 3.6
argues that a new Additional Protocol is not strictly necessary because as a matter of
international law, human rights law and humanitarian law provide (at least some) normative
parameters to deal with child soldier accountability. It is important to recognise that the
current approach affords post-conflict societies with a certain flexibility to tailor transitional
criminal justice to the requirements of the transition. This is important as not all post-conflict
societies are the same. Furthermore, child soldiers are not a uniform set of individuals and
the legal response ought to be tailored to the problems of different post-conflict societies. In

section 3.7, this chapter concludes by asserting that in relation to transitional criminal justice
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and child soldiers, Orend’s jus post bellum proposal ought not to be supported. Thus, a
different conceptualization of the jus post bellum is necessary if it is to be relevant to the field
of post-conflict law. Part B of this thesis introduces and evaluates a more sophisticated
version of the jus post bellum that focuses on its possible usefulness as an interpretive

framework.

3.2 The dilemmas of transitional criminal justice

Legal reform is premised on the existence of a problem that requires a new legal solution.
This section begins by setting out the ‘problem’ that Orend’s jus post bellum proposal sets
out to solve: the dilemma of transitional criminal justice in general and in relation to child

soldiers in particular.

3.2.1 General dilemma: peace vs. justice

The context of transitions gives rise to a tension between ‘international criminal lawyers’
goal of ending impunity [justice] and conflict mediators’ goal of resolving conflicts as
quickly as possible [peace]’.”” In the context of non-international armed conflict, the very
point of a transition is the end of the armed conflict and a concerted effort to move towards a
more peaceful society. Thus, peace negotiators must design peace agreements that are

mutually acceptable to the parties to the conflict. This offers a good opportunity for an end to

10 Theodor Meron, The Making of International Criminal Justice: The View from the Bench: Selected Speeches (New York, OUP: 2011),
157. The notions of ‘justice’ and ‘peace’ are, of course, highly contentious. I use ‘justice’ here to mean criminal justice, i.e. criminal
accountability after a trial. I use ‘peace’ to mean the end of hostilities (i.e. a ceasefire, or a ‘negative’ peace). On the distinction between
‘negative’ and ‘positive’ peace see John Galtung, War and Defence: Essays in Peace Research (Copenhagen, Christian Eljers: 1975), 76.
On the Kantian idea of a ‘perpetual peace’ see, the difference between a ‘suspension of hostilities’ and an ‘end to all hostilities’, in Hans

Reiss (ed.) Kant — Political Writings translated by H. B. Nisbet, (Cambridge, CUP: 2001), 94.
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hostilities and increases the possibilities of a move back towards a ‘positive’ and sustainable
peace."

In Colombia, the FARC-EP demanded a role in the political establishment in
exchange for bringing to an end the armed struggle.”> Although for many this has been
controversial, a refusal to accept the transformation of the FARC-EP from guerrilla army to a
political party would be tantamount to refusing to end the armed conflict. The peace
agreement States that the ‘construction and consolidation’ of peace depends on a ‘democratic
expansion’ that allows ‘new forces to emerge’ in the political landscape.”® Thus, the peace
agreement guarantees five FARC-EP seats in the Congress and five in the Senate.*
Furthermore, the FARC-EP party will contest the general elections in 2018."

At the same time, the five decades long internal armed conflict has generated many
victims and survivors of atrocities. New generations follow the old and °‘the past,
unaccounted for, does not lie quiet’. In Colombia, there are now almost 8.5 million
registered victims.'” This represents almost one in five of the total population.®* Everybody

in Colombia knows somebody affected by the armed conflict. Accounting for serious crimes

11 - .
On ‘positive peace’ see John Galtung, War and Defence: Essays in Peace Research (Copenhagen, Christian Eljers: 1975), 76.

12
See Part 2 the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos¥%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.

(1'will use my translations from Spanish to English throughout).
13

Part 2 the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos¥%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.

(1 will use my translations from Spanish to English throughout).

H Part 3, Point 3.2.1.2 of the ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter
the Peace Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is
available at: http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-

2016NuevoAcuerdoFinal.pdf. (I will use my translations from Spanish to English throughout).
15

See  http://www.semana.com/nacion/articulo/acuerdo-de-paz-senado-aprueba-reforma-de-reincorporacion-politica-de-las-farc/523329

(last accessed 3 July 2017).

10 Naomi Roht-Arriaza and Javier Mariezcurrena (Eds.) Transitional Justice in the 21st Century — Beyond Truth v. Justice, (Cambridge,
CUP: 2006), 1.

Y See ‘Official Register of Victims’, Government of Colombia Victims Unit, (in Spanish, available at:

https://rni.unidadvictimas.gov.co/RUV, last accessed 1 July 2017).

18
The total population of Colombia is 48.3 million.
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committed during the conflict, therefore, presents itself as an imperative if the post-conflict
settlement is designed to enjoy any democratic legitimacy. Indeed, in campaigning for a ‘no’
vote during the peace agreement referendum, former President Alvaro Uribe managed to
mobilize a significant sector of the Colombian population against the peace agreement.*® His
campaign argued that the transitional criminal justice measures in the peace agreement were
tantamount to impunity for the crimes committed by the FARC-EP and would be ‘the
harbinger of future conflicts’.*® This cannot be dismissed as purely political machinations.
Human Rights Watch also argued that the transitional criminal justice measures in the peace
agreement did not go far enough in respecting the rights of victims.*

Furthermore, post-conflict accountability for FARC-EP crimes can be understood in
terms of domestic law. In non-international armed conflicts, rebel groups do not enjoy the
‘privilege of belligerency’.* In relation to Colombia, this means that, as a matter of
international humanitarian law, the FARC-EP have never enjoyed ‘the right to participate
directly in hostilities’.?® Thus, throughout the armed conflict they have been subjected to the
territorial and personal jurisdiction of Colombian criminal law. The Colombian Penal Code

criminalizes sedition, rebellion and other acts that threaten the existence and security of the

v See ‘Uribe: The Havana Agreement has Open and Hidden Impunity’ (in Spanish) http://www.noticiasrcn.com/nacional-dialogos-
paz/uribe-el-acuerdo-habana-tiene-impunidad-abierta-y-disfrazada (last accessed 5 October 2016). | will rely on my own translations from
Spanish to English throughout this article.
2 See ABC International, ‘Uribe: Total Impunity will be the Mother of Future Violence’ (in Spanish) http://www.abc.es/internacional/abci-
alvaro-uribe-impunidad-total-sera-madre-nuevas-violencias-201610020243_noticia.html; see also ‘Ex-president Uribe Wages One-Man
Twitter War against Colombia Peace Deal’ https://www.washingtonpost.com/news/worldviews/wp/2015/09/25/ex-president-uribe-wages-
one-man-twitter-war-against-colombia-peace-deal/ (both last accessed 5 October 2016).
21 See ‘Human Rights Watch Analysis of Colombia - FARC-EP Agreement’ available at: https://www.hrw.org/news/2015/12/21/human-
rights-watch-analysis-colombia-farc-agreement (last accessed 5 October 2016).
% See Frédéric Mégret, ‘Should Rebels be Amnestied?’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post Bellum —
Mapping the Normative Foundations (New York, OUP: 2014) 519, 521.

The position is different in international armed conflicts, see Article 43.2 of AP I, “members of the armed forces of a party to a conflict

[...] are combatants, that is to say, they have the right to participate directly in hostilities.”
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State including ‘military hostility’.* Thus, FARC-EP combatants can be thought of as
criminals that ought to be prosecuted rather than enemy combatants.”

Nevertheless, the end of the armed conflict is unlikely to arrive if the terms of the
peace are perceived as worse (by FARC-EP combatants) than continued hostilities. In
Colombia, the FARC-EP has challenged the government for a number of decades.”® This
situation of persistent armed conflict has come to represent the normal state of affairs for its
members and for Colombian society. The transition to a new and uncertain political
settlement is unlikely to be achieved if rebels are required to lay down their weapons in
exchange for certain imprisonment. In these circumstances, peace negotiators are under
pressure to agree to some post-conflict amnesties in exchange for the end of the conflict.”
The law on amnesties, however, is relatively unclear.® On the one hand, Bell and Roht-
Arriaza have argued that blanket amnesties are no longer an option for States.”® Although
blanket amnesty laws have been challenged, it is not the case that they are altogether
prohibited by international law.*® Spain’s 1977 Amnesty Law provides for a blanket amnesty

that continues to shield individual perpetrators from responsibility for atrocities committed

24
See Articles 111-132, Colombian Penal Code, 2nd Book, Special Part, ‘Delitos contra la Existencia y Seguridad del Estado’, and ‘Delitos

contra el Régimen Constitucional’, available in Spanish at: http://alcaldiademonteria.tripod.com/codigos/penal/sgndpnal.htm

25

Frédéric Mégret, ‘Should Rebels be Amnestied?’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post Bellum —
Mapping the Normative Foundations (New York, OUP: 2014) 519, 521.
26

There is some debate about the ‘start’ of the armed conflict, for a brief summary see https://www.elheraldo.co/politica/las-teorias-del-

origen-del-conflicto-armado-en-colombia-184562 (in Spanish, last accessed 1 July 2017).

In some ways this can be understood as the recognition of an ‘ex-post privilege of belligerency’, Frédéric Mégret, ‘Should Rebels be
Amnestied?’, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New
York, OUP: 2014) 519, 521.

% See Diane Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime’, 100 The Yale Law
Journal (1991) 2537; Yasmin Naqvi, ‘Amnesty for war crimes: Defining the limits of international recognition’, 85 IRRC (2003) 583; Lisa
J. Laplante, ‘Outlawing Amnesty: The Return of Criminal Justice in Transitional Justice Schemes’, 49 Virginia Journal of International
Law (2009) 915;

® Naomi Roht-Arriaza, ‘Transitional Justice and Peace Agreements’, Geneva, International Council for Human Rights Policy, (2006),

available online at: http://www.ichrp.org/files/papers/63/128 - Transitional Justice_and Peace Agreements_Roht-

Arriaza__Naomi__2005.pdf (last accessed 1 July 2017); Christine Bell, On the Law of Peace — Peace Agreements and the Lex Pacificatoria
(New York, OUP: 2008), 240.

0
For example, in relation to a challenge to the Spanish amnesty law see http://www.eldiario.es/norte/euskadi/Marzo-Martin-Villa-

reconocer-trabajadores-jueza_Servini_0_659684310.html (last accessed 30 June 2017).
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during Franco’s regime.* Furthermore, the Mozambique Amnesty Law 15/92 of 14 October
1992 also failed to contain any accountability mechanisms for dealing with the atrocities
committed by both sides during the conflict.* In relation to the armed conflict in Liberia, the
Liberian President Charles Taylor, who was indicted by the Special Court for Sierra Leone,
pressed for an amnesty in exchange for leaving the Presidency. Furthermore, the
International Court of Justice recently has confirmed the absolute immunity of any incumbent
head of State.** Finally, the peace process in El Salvador included a National Reconciliation
Law that provided an amnesty law that made it virtually impossible to bring perpetrators of
international crimes and human rights violations to justice.* The question, therefore, turns to
the nature and conditions of the specific amnesties and the extent to which they are
recognized by international law.

This is not a question that jus post bellum scholars have dealt with directly. In
Colombia, the parties have negotiated a form of ‘limited” justice.*® The transitional justice
mechanisms are part of the ‘Integral System for Truth, Justice, Reparation and Non-
Repetition’.**  The agreement contemplates the creation of a number of separate but

‘integrated” mechanisms.  These include: a Truth, Reconciliation and Non-Repetition

31
See the ‘consolidated version’, Amnesty Law 46/1977, 15 October 1977, BOE-A-1977-24937, available at:

https://www.boe.es/buscar/pdf/1977/BOE-A-1977-24937-consolidado.pdf (in Spanish, | use my own translations). The amnesty law

continues to function as a ‘shield’ against the investigation and prosecution of those responsible owing to the fact that the main political

parties continue to uphold its validity and vote against any proposed amendments, see http://www.publico.es/politica/ley-amnistia-seguira-

escudo-franquista.html (last accessed 30 June 2017).

% Victor Igreja, ‘Amnesty Law, Political Struggles for Legitimacy and Violence in Mozambique’, 9 International Journal of Transitional
Justice (2015) 239.
% Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium) Judgment of 14 February 2002, ICR
Reports 1 (2002).

See Daniel Cerqueira and Leonor Arteaga, ‘Challenging the Amnesty Law in El Salvador: Domestic and International Alternatives to

Bring an End to Impunity’, Due Process of Law Foundation (June 2016), available at: http://www.dplf.org/sites/default/files/amnesty_law-

final-24june.pdf (last accessed 1 July 2017).

% Ruti Teitel, Transitional Justice (New York, OUP: 2000).

% Part 5, ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.

(1 will use my translations from Spanish to English throughout).
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Commission; a Special Search Unit for Conflict-Related Disappeared Persons; the Special
Jurisdiction for Peace and a range of specific measures on reparations.” The parties have
agreed that there are some crimes which are not capable of amnesties. Point 25, Part 5 states
that ‘[t]here are crimes which are not capable of attracting amnesties or pardons’.* These

» 39

are stated as ‘crimes against humanity’ and ‘other crimes as defined in the Rome Statute’.

Points 40 and 41, Part 5 elaborate on the crimes which are incapable of attracting amnesties:

...crimes against humanity, genocide, serious war crimes (all systematic breaches of international
humanitarian law), taking of hostages or other serious deprivations of liberty, torture, extrajudicial
executions, forced disappearances, violent rape and other forms of sexual violence, the ‘taking’ of

children, forced displacement, recruitment of children, as confirmed in the Rome Statute.*

However, those persons accused of committing these crimes can still avoid a jail sentence.
The peace agreement states that sanctions will aim at ‘satisfying the rights of victims and
consolidating the peace’.* This means that perpetrators may come forward to accept

responsibility and give a full factual account of the events that occurred and their

37
Part 5, ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf.
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involvement in the same. This can result (in some cases) in a semi-deprivation of liberty and
service to the community of up to eight years for serious crimes.*> What remains unclear is

whether this system of transitional criminal justice will apply to child soldier perpetrators.

3.2.2 Transitional criminal justice and child soldier perpetrators

The general dilemma between peace and justice provides the background to the specific issue
of child soldiers. But the relationship between transitional criminal justice and child soldiers
is complicated by a number of factors. Child soldiers are not a uniform group of individuals.
This should not be surprising. There are an estimated 250,000 children worldwide involved
in armed conflict.* Many child soldiers may be ‘forcibly recruited’ into armed groups.* But
the individual situations, stories and circumstances of child soldiering vary.* In Colombia,
an estimated 18,000 children have taken part in the armed conflict.®* Some estimates in
Colombia assert that up to 60% of those that joined the FARC-EP joined ‘of their own
volition’.*” Thus, the difference in individual circumstances makes it difficult to ascertain
what ought to be the proper relationship between transitional criminal justice and under-18s.

Further, in Colombia, the involvement of children in armed conflict must be understood in

the context of Colombia’s juvenile delinquency problem. Recent estimates from 2013 assert

42
Point 60, Part 5 ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’, (hereafter the Peace
Agreement) signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available at:
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“ Peter W. Singer, Children at War, (New York, Pantheon Books: 2005) 60.

45 Mark Drumbl, Reimagining Child Soldiers in International Law and Policy, (Oxford, OUP: 2012); Mark Drumbl, ‘Child Soldiers,
Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T. Forcehimes, (eds.) ‘Morality, Jus Post
Bellum and International Law’, (CUP, New York: 2012), 139.

“ Natalia Springer, Como lobo entre corderos. Del uso y reclutamiento de nifios, nifias y adolescentes en el marco del conflicto armado y la
criminalidad en Colombia (Bogota: Springer Consulting Services, 2012), 34.
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that there are over 34,000 cases of juvenile delinquency in Colombia. This is owing to socio-
economic factors such as income inequality, institutionalized poverty, and lack of
opportunities including education. However, the existence of non-State armed groups,
associated with the right and the left of the political spectrum, are also to blame for the
involvement of children in the commission of serious crimes. In Colombia, the age of
minimum criminal responsibility is 14. Those under 14 can never be subjected to the
criminal sanction. As a matter of ordinary justice, those between 14 and 18 years of age are
subject to the Sistema de Responsibilidad Penal para Adolescentes (the ‘System for
Adolescent Criminal Responsibility’, hereafter ‘SACR’) which treats all cases of juvenile
criminal responsibility.”® This is a hybrid system of justice which involves the creation of
specialized teams of individuals that work with the relevant norms and institutions to decide
what to do with instances of juvenile justice.* The relationship between the SACR and the
transitional criminal justice mechanisms set up by the peace agreement remains to be seen.
The peace agreement states that only children under 14 are immune from prosecution.* A
special bracket between 14 and 18 has been agreed and the parties also agreed that the issue
of child soldier perpetrators in this age bracket ‘will be studied at a later stage’.* This reflects
the approach of the ‘ordinary’ justice system as reflected in the SACR. Under this system,

children and adolescents between 14 and 18 can be subjected to the criminal sanction but the

8 Henry Torres Vasquez and Jairo Rojas Angel, ‘Tratamiento al La Delincuencia Juvenil en Colombia en el Sistema De Responsibilidad de
Adolescentes’, 30 Verba luris (Dec 2013) 115.

* Henry Torres Vasquez and Jairo Rojas Angel, ‘Tratamiento al La Delincuencia Juvenil en Colombia en el Sistema De Responsibilidad de
Adolescentes’, 30 Verba luris (Dec 2013) 115, 118.

0 The ‘Model Criminal Code’ sets the minimum age of criminal responsibility at 12. The Code suggests that the trials of any 12-17 years
olds should take place in ‘Special Panels for Juveniles’, see Article 322, Vivienne O’connor and Colette Rausch, Volume 1: Model Codes
f501r Post-conflict Criminal Justice — Model Criminal Code (United States Institute of Peace, 2008) (hereafter ‘Model Criminal Code’).

Joint  Communiqué  #70, Havana, Cuba, 15 May 2016, (Agreement on  Minors) available at:
http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017).
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‘superior interests of the child” must take priority at all times.®* Exactly how this system of
juvenile justice will apply, and ought to apply, to those child soldiers suspected of the
commission of international crimes remains unclear. However, given the high levels of
juvenile delinquency, and the evidence that some child soldier perpetrators are adolescents
and have volunteered to join armed groups, it may be argued that participation in transitional
criminal justice mechanisms ought to be retained.

On the other hand, in terms of criminal responsibility, it may be possible to challenge
the extent to which an under-18 is capable of ‘volunteering’ for an armed group. A typical
argument from the international legal community is provided by the Special Representative
of the UN Secretary-General who argued that there was no difference between forced
recruitment and volunteering in her amicus curiae brief in the Lubanga case at the
International Criminal Court.®® As a matter of international criminal law, an individual must
demonstrate ‘intention’ and ‘knowledge’ in order to attract criminal responsibility.* Thus,
the issue is one of maturity and whether children involved in armed conflict can ever be
culpable to the relevant extent. As mentioned, there are different paths into child soldiering
and different experiences of child soldiering. These realities may (or may not) have an
impact on whether a child soldier is guilty of the commission of international crimes.
However, it ought not to influence the question of whether they ought to be prosecuted for
the commission of international crimes. There is no doubt that in Colombia many children
will have committed international crimes. Personal accounts of the type of acts that children

have committed are available and there ought to be few evidentiary hurdles to providing a

2
Corte Suprema de Justicia, Proceso No. 35681, 29 June 2011, MP Julio Enrique Socha Salamanca, available online at:
http://www.icbf.gov.co/cargues/avance/docs/csj_scp_35681(29-06-11) 2011.htm (last accessed 1 August 2017).

% Situation in the Democratic Republic of the Congo in the case of the Prosecutor v Thomas Lubanga Dyilo, written submission of the UN
Special Representative of the Secretary-General on Children and Armed Conflict, submitted in application of Rule 103 of the Rules of
Procedure and Evidence, Decision of the Pre-Trial Chamber, No. ICC-01/04-01/06-1229-AnxA, paras. 13-14.

> Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002), 2187 UNTS 90, article 30,
available at:  https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute english.pdf (last accessed 12
July 2017).
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detailed factual account of the relevant atrocities.® Thus, at the very least, the transitional
justice response ought to be tailored to the individual situations that arise, for example, by the
installation of a system of post-conflict juvenile justice.*®

On current evidence, the international response to child soldiering is to deal with all
child soldiers as victims.” There is a strong trend against the involvement of child soldiers in
transitional criminal justice mechanisms. For example, the International Criminal Tribunal
for the Former Yugoslavia did not prosecute anyone under the age of 18.*® In Sierra Leone,
the Special Court for Sierra Leone had jurisdiction over persons over the age of fifteen but no
prosecutions were forthcoming. It is possible that a similar approach will be taken in
Colombia. However, this would not necessarily be the best response to the problem of
juvenile justice in Colombia. According to Mark Drumbl, the tendency to present all
children involved in armed conflict as victims of armed conflict is well-intentioned but
mistaken.”® It creates problems in terms of reintegration of child delinquents into post-
conflict communities. Those children that are implicated in international crimes or atrocities
are a difficult and ‘at-risk” subgroup of child soldiers.®® Children implicated in war crimes or
crimes against humanity are likely to require more help and support in the reintegration

process. They are also more at risk of being re-criminalized and of joining organized crime

55
Human Rights Watch, “You’ll Learn Not to Cry”: Child Combatants in Colombia (New York, September 2003) 95, available online:

https://www.hrw.org/reports/2003/colombia0903/colombia0903.pdf (last accessed 3 July 2017).

% See Vivienne O’connor and Colette Rausch, Volume 1: Model Codes for Post-conflict Criminal Justice — Model Criminal Code (United
States Institute of Peace, 2008) (hereafter ‘Model Criminal Code”).

o Mark Drumbl, Reimagining Child Soldiers in International Law and Policy (New York, OUP: 2012).

% Fanny Levaue, ‘Liability of Child Soldiers Under International Criminal Law’, 4 Osgoode Hall Review of Law and Policy (2014) 36, 41.
% Mark Drumbl, Reimagining Child Soldiers in International Law and Policy (New York, OUP: 2012).

%0 Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law (CUP, New York: 2012), 139, 155; Angela Veale and Aki Stavrou,
‘Former Lord’s Resistance Army Child Soldier Abductees: Explorations of Identity in Reintegration and Reconciliation” 13 Peace and
Conflict: Journal of Peace Psychology (2007) 273. On the whole, there are high rates of community acceptance of child soldiers among
post-conflict communities (admittedly physical acceptance is not necessarily indicative of reconciliation) see Drumbl, ‘Child Soldiers,
Transitional Justice, and the Architecture of Post Bellum Settlements’, 154 citing the Republic of Liberia, Truth and Reconciliation
Commission Report, VVolume Three: Appendices, Title 1l: Children, the Conflict and the TRC Children Agenda 72 (2009) (Drumbl cites as
available online but not possible to access as of 1 July 2017).
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as a substitute for their experience as child soldiers. The reintegration process ought to
reflect these individual realities. Those children that have been implicated in international
crimes ought to be assessed for their potential criminal liability. The focus of the criminal
process should reflect their vulnerability as children. A special juvenile system of justice,
based on the experiences of the SACR, would be preferable and the punishments for child
soldier perpetrators should be focused on restorative justice and rehabilitation. This tailored-
approach to post-conflict justice is hampered by the overwhelming perception that children
are primarily victims of the armed conflict and not active decision-makers. The tendency to
treat all child soldiers as victims translates into post-conflict reintegration mechanisms which
‘belies considerable on the ground variability’.*

In terms of ‘peace’ vs. ‘justice’, it may be that a need to secure a stable and peaceful
future for post-conflict societies militates against the prosecution of young perpetrators of
armed violence. On the other hand, in some (serious) cases it is not clear why young
perpetrators of international crimes ought not to be treated very differently from adults. In

this context, the question for this chapter is whether Orend’s jus post bellum proposal helps to

resolve these issues. The next section sets out Orend’s proposal.

3.3 The Orendian jus post bellum

Orend argues that his thinking is ‘located first and foremost within the confines of just war

theory.”® However, he also argues that his views are intended to

o Mark Drumbl, ‘Child Soldiers, Transitional Justice, and the Architecture of Post Bellum Settlements’, in Larry May and Andrew T.
Forcehimes, (eds.) Morality, Jus Post Bellum and International Law (CUP, New York: 2012), 139, 142.

Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 32.
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...impact upon international law indirectly...by offering up its deeply considered views

on the ethics of war and peace...for possible inclusion in a ratified legal document.®

Thus, Orend’s argument can be read as a policy proposal from the perspective of what the
law ought to be. He presents a number of principles of a general jus post bellum and then a
more specific set of principles for ‘forcible post-war regime change’.** Only the first of these
is relevant to post-conflict Colombia as ‘forcible post-war regime change’ is a set of
principles for foreign ‘interventions’ akin to that which the US and its allies carried out in
2003 in Iraq. Thus, only the general principles applicable to all post-war settlements will be
discussed.

Orend begins by asking what a ‘just’ participant in war may rightly aim at in terms of
post-war settlement. He makes a number of starting assumptions. Firstly, that it is possible
to separate ‘just’ and ‘unjust’ parties in a classic ‘inter-state’ armed conflict. This is
questionable from the perspective of the international law of armed conflict which does not
focus on the ‘justice’ of war but rather those rules that States have agreed shall apply equally
to all parties in armed conflict.

Secondly, Orend assumes that the principles derived from inter-state armed conflicts
are applicable to other types of armed conflict, such as civil wars and those with a significant
‘foreign intervention’ element. The reason for this is that the principles he derives from
Kant’s theory have a ‘generality’ and ‘moral strength’. This is not highly problematic. The
principles that Orend proposes are very abstract (proportionality, compensation,

rehabilitation) and the difficulty is likely to be what they mean, or ought to mean, in specific

o Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 32.

Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 38.
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contexts where the local conditions and reasons for the conflict impose themselves on the
putatively universal norms.

Third, Orend provides these principles as guidance for those actors who want to end
their conflicts in a “fair, justified way’.% In this respect, he notes that those actors who do not
want to follow his principles are unjustified and in violation of the jus post bellum. He points
to the specific example of those actors who argue that ‘might is right’ and rejects that
principle as impossible under a Kantian philosophy. This only begs the question of why a
Kantian philosophy ought to be declarative of the issue. That discussion is left until later in
the chapter but, more specifically, Orend means that aggressors, those who violate the jus ad
bellum in legal or moral terms, can never comply with the jus post bellum because their
settlement terms will necessarily be unjust. From a legal perspective, this is not clear as the
law of armed conflict maintains a strict separation between the ad bellum and in bello (and,
therefore, post bellum) categories.®® For example, the 2003 invasion of Iraq by the United
States and its allies was an illegal use of force (i.e. in violation of the UN Charter rules on the
use of force between member States). Yet, the post-war reconstruction of Iraq was legal
pursuant to UN Security Council Resolution 1483 and the law of occupation. This, in turn,
said nothing about the legality of the initial invasion.

Keeping these often problematic assumptions in mind, Orend returns to the initial

question and answers it in the following way:

...what are the ends or goals of a just war? The general answer is a more secure possession of our

rights, both individual and collective. The aim of a just and lawful war...is the resistance of

% Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 38.

See Christopher Greenwood, ‘The Relationship Between lus ad Bellum and lus in Bello’, 9 Revue of International Studies (1983) 221.
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aggression and the vindication of the fundamental rights of societies, ultimately on behalf of the

human rights of their individual citizens.®’

3.3.1 Rights Vindication

Orend’s interpretation of the Kantian approach sees armed conflict as primarily a violation of
the individual and collective rights of societies. Their vindication is the obvious and
unnegotiable aim of a ‘just” post-war settlement. Yet, it is not clear what vindication means.
In the context of Colombia, it may be easy to agree that the victims of child soldier crimes
ought to be vindicated. However, what this means exactly is less clear. For example, Orend
does not demonstrate whether a ‘transitional justice’ system which exchanges truth and
confession for ‘alternative punishments’ (essentially more lenient punishments) suffices to
vindicate the rights of victims. Orend argues that ‘vindicating rights’, rather than ‘vindictive
revenge’ IS what is necessary. However, lacking in more detail, Orend’s jus post bellum is

likely to remain too abstract to be useful in practice.

3.3.2 Proportionality and publicity

Orend argues that the peace settlement should be ‘measured and reasonable’ and ‘publicly
proclaimed’.® Of course, proportionality is already a fundamental part of legal reasoning.®

Thus, there is no problem in accepting that a legal jus post bellum regime ought to reflect the

o Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 38 — 39.

Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 39.

Alec Stone Sweet and Jud Mathews, ‘Proportionality Balancing and Global Constitutionalism” 47 Columbia Journal of Transnational

Law (2008) 73, ‘proportionality-based rights adjudication now constitutes one of the defining features of global constitutionalism...’, at 74.
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principle of proportionality. It is also not a problem to argue that any peace agreement ought
to be publicly proclaimed, and, in fact, State practice is based around recording peace
agreements at the United Nations.” Once more, the problem is likely to arise in terms of what
these abstract principles mean in concrete cases. Furthermore, some armed conflicts do not
end with a peace agreement. Thus, whether it should be measured, reasonable and publicly

proclaimed is simply inapplicable in certain contexts, for example, the 2003 Iraq War.

3.3.3 Discrimination

Orend argues that the jus post bellum requires discrimination between ‘the leaders, the
soldiers, and the civilians in the defeated country’.”™ He says civilians are entitled to
immunity from ‘punitive post-war measures’ such as ‘sweeping socio-economic sanctions’.”
These comments are most probably directed at the post-intervention reconstruction of Iraq
and the necessity to ensure that the Coalition Provisional Authority protected the welfare of
ordinary lIragis.” Yet, Orend says nothing about how discrimination affects transitional
justice mechanisms. Orend does not provide any details on, for example, how female child
soldiers ought to receive special treatment in transitional justice mechanisms. Thus, once
more, it is easy to agree that discrimination is an important principle in post bellum

mechanisms. For the record, international law has already moved towards recognising

70 See United Nations Peacemaker, Peace Agreements Database, https://peacemaker.un.org/document-search (last accessed 21 June 2018)
" Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 41.

Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 41.

This is already a legal obligation in occupation contexts pursuant to Articles 42 — 56 of Convention 1V respecting the Laws and Customs
of War on Land and its annex: Regulations concerning the Laws and Customs of War on Land, The Hague, (Hague Regulations) (adopted
18 October 1907, entry into force 26 January 1910); and Articles 27 — 34 and 47 — 78 of Geneva Convention Relative to the Protection of
Civil Persons in Time of War, (adopted 12 August 1949, entry into force 21 October 1950) 75 UNTS 287.
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gender-specific measures in post bellum mechanisms.” Thus, whether a new post bellum law

IS necessary to secure these principles is doubtful.

3.3.4 Punishment

On punishment, Orend is not always clear. He argues that a Kantian jus post bellum would
punish ‘the leaders of the regime” in ‘public international trials for war crimes’.” He also says
that ‘soldiers, from all sides to the conflict’ should be held accountable.” It appears,
therefore, that Orend might be in favour of pursuing the criminal accountability of child
soldier perpetrators for the commission of war crimes.”

However, post-conflict countries often do not have the resources (time, money,
political will) to investigate, prosecute and punish all perpetrators of war crimes. Orend’s
views on punishment lack nuance and a sense of the political realities in post-conflict
societies. For example, given that he envisages a situation with an ‘overall just winner’ and
an ‘overall unjust loser’, Orend does not comment nor contemplate on the number of
alternatives to punishment (in the sense of criminal trials) developed in international law
since the democratic transitions in Latin America in the 1980s.

In general terms, the approach has reflected a policy of prioritization in prosecuting

some individuals coupled with collective truth and reconciliation commissions that are

74
See UN Security Council Resolution 1325, 31 October 2000, S/RES/1325, available online at: http://www.un-documents.net/sr1325.htm

(last accessed 21 June 2018). See also Office of the Special Adviser on Gender Issues and Advancement of Women (OSAGI), Department
of Economic and Social Affairs, UN Security Council Resolution 1325 (2000) on Women, Peace and Security — Understanding the
Implications, Fulfilling the Obligations, available online at:

http://www.un.org/womenwatch/osagi/cdrom/documents/Background_Paper_Africa.pdf (last accessed 21 June 2018).

b Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 41. On the benefits of public trials after conflict see Mark Osiel, Mass Atrocity, Collective Memory and the Law,
(Transaction Publishers, New Jersey: 2000).

7 Ibid.

7 Although, Orend is silent on what the minimum age of criminal responsibility should be.

8 See Elin Skaar, Jemima Garcia-Godos and Cath Collins (eds.) Transitional Justice in Latin America — The uneven road from impunity

towards accountability (Routledge, Abingdon: 2017).
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intended to contribute to reconciliation. Whether a Kantian jus post bellum could support
‘alternative sentences’ that exchange disarmament for truth and a more lenient punishment is
not clear. But in the Colombian context, the sheer number of perpetrators means that
prosecuting all putative war criminals is impossible. Thus, a deal has been struck where
some truth and confessions are exchanged for a limited sanction of between 5 — 8 years. The
peace agreement distinguishes between different types of individual culpability in terms of
those who recognise the truth and confess to their crimes (limited sanction available) and
those who do not (full criminal trial).” This introduces a considerable administrative
component to the transitional justice system. It is unlikely that there will be many that fail to
confess to their crimes and avail themselves of the benefits of the deal. Nevertheless, this
approach is probably not in line with a Kantian jus post bellum. Then again, Orend’s
commitment to Kantian retributivism is questionable insofar as (in relation to forcible post-
war regime change) he supports prioritization in prosecutions depending on whether the
individuals concerned may or may not be useful in the reconstruction effort owing to their
‘expertise’.*® Overall, there is a trend towards accountability or a “crystallizing international
norm’.® But Orend’s proposals on punishment are unsuited to the complex realities of the

Colombian context.
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See ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long Lasting Peace’ signed on 24 November 2016 and
ratified by Congress 1 December 2016. The full text of the peace agreement is available at:

http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos¥%20compartidos/24-11-2016NuevoAcuerdoFinal.pdf

at p. 172; see also Joana Loyo Cabezudo, ‘La justicia transicional en Colombia: Un instrumento creado para erradicar la impunidad?” 5
Anuario Iberoamericano de Derecho Internacional Penal (2017) 32 — 61.

8 Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 45. In fact, Orend advocates consequentialist approach to post-war justice in other places too, see his comments on
adhering to the laws of war during the conflict: ‘This is morally vital for its own sake, as well as to help win the hearts and minds of the
locals and to establish the legitimacy of the occupation’, at 45.

o Prosecutor v. Kallon and Kamara, Special Court for Sierra Leone, Appeals Chamber, 13 March 2004, para. 82.
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3.3.5 Compensation

Orend says very little about compensation. In his view, ‘[f]inancial restitution may be
mandated, subject to proportionality and discrimination’.®* But, again, he has in mind the
kind of post-intervention reconstruction that took place after the invasion of Iraq where an
overall winner decides on how to rebuild the defeated State. This is not the situation in
Colombia and, therefore, the views are slightly off point. For example, Orend discusses the
feasibility of a ‘post-war poll tax’ on the civilians of a defeated State. In Colombia, this is
inapposite and some of the financial resources for the reconstruction of the State have
actually come from external sources.®

In fact, reparations are already reflected in the rules and practice of post-conflict
reconstruction. As is well known, Germany paid over $60 billion to victims of the
Holocaust.®** International human rights law grants individuals a ‘right to a remedy’, which
may include financial remuneration, pursuant to Article 2(3) of International Covenant on
Civil and Political Rights (ICCPR).* Of course, financial compensation may not necessarily
satisfy victims of international crimes committed by child soldiers. But reparations can also
be important for symbolic reasons.®® Thus, Orend’s proposals are not really necessary in

terms of rules of post-conflict law and the context of post-conflict Colombia.

8 Brian Orend, ‘Jus Post Bellum: A Just War Theory Perspective’, Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in
Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The
Hague: 2008) 31, 41.

8 See, for example, that the UN Post-Conflict Fund has benefitted over 700,000 Colombians, UNDP, Latin America and the Caribbean,
Press Release, 30 June 2017, available at: http://www.latinamerica.undp.org/content/rblac/en/home/presscenter/pressreleases/2017/06/30/m-

s-de-700-000-colombianos-beneficiados-por-iniciativas-de-la-onu-auspiciadas-por-fondo-para-posconflicto.html (last accessed 18 June
2018).

o Robert Cryer, Hakan Friman, Darryl Robinson and Elizabeth Wilmhurst, An Introduction to International Criminal Law and Procedure
(Cambridge, CUP: 2011), 576.

8 International Covenant on Civil and Political Rights, 16 December 1966, UNTS 999, (adopted 16 December 1966, entry into force 23
March 1976).

8 Robert Cryer, Hakan Friman, Darryl Robinson and Elizabeth Wilmhurst, An Introduction to International Criminal Law and Procedure
(Cambridge, CUP: 2011), 576.
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3.4 Evaluating Orend

Section 3.3 set out Orend’s suggestions in relation to the law on post-war settlements. As has
been seen, he is mostly concerned with situations where an overall ‘just’ winner is
reconstructing an ‘unjust’ loser in classic inter-State armed conflict. This is not really
apposite to the Colombian situation which can more accurately be described as a ‘draw’.
Further, Orend makes assumptions about the way the principles apply to the post-conflict
actors which cannot really be supported in terms of law. Post-conflict actors in Colombia
simply do not fall neatly into ‘just’ and ‘unjust’ categories and international law does not
require that they are identified. Finally, many of the abstract principles that Orend proposes
lack detail and are not very helpful in the specific context of Colombia. Others, if they were
‘legalized’, would not add anything new to the international law and policy that surrounds
post-conflict peacebuilding.

This section evaluates Orend’s proposal in more detail. It asks two questions. The
first relates to Orend’s claim for the historical pedigree of the jus post bellum in his reliance
on Immanuel Kant’s political philosophy. It argues that the reliance on Kant is neither
significant nor relevant for the development of the contemporary legal order. Thus, Orend’s
proposals should be considered on their own merits. Secondly, it raises an important question
in relation to applicability. A new Additional Protocol on transitional criminal justice
suggests that there ought to be a defined ‘post” bellum moment that triggers its applicability.®’
However, transitional criminal justice mechanisms can occur during conflict and can extend

long beyond the end of hostilities. The former was the case in Colombia during the
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See Martin Wihlisch, ‘Conflict Termination from a Human Rights Perspective: State Transitions, Power-sharing, and the Definition of
the “Post”, in Carsten Stahn, Jennifer Easterday and Jens Iverson (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York,
OUP: 2014), 315.
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demobilization of the paramilitary AUC forces.®® In these circumstances, it is doubtful
whether a strict ‘post-conflict’ period can be identified which supports can be supported in
practice. This suggests that a more dynamic conception of the jus post bellum is necessary.

The benefits of a more dynamic conceptualization will be explored in Part B.

3.4.1 Is Kant relevant?

For Orend, the jus post bellum is a Kantian concept which ought to be developed into the
third branch of the international law of armed conflict. He argues that Kant was ‘the first
figure to offer us truly deep, systematic and forward-looking reflections on justice after
war’.® But Orend does not explain why Kant ought to be relevant to the development of
contemporary international law. There are good reasons not to rely on a Kantian approach to
international law. It is better that moral and legal concepts ought to be considered in relation
to their historical and social context.”® This is necessary because moral and legal concepts
arise in response to the realities of social life.** Their existence is linked to a specific role that
they perform in society. As society changes, so moral and legal concepts can be expected to
change in meaning. Any contemporary relevance of Kant’s ideas needs to consider that his
approach to political philosophy was conditioned by the era in which he lived and wrote. In

Orend’s claim for the historical pedigree of the jus post bellum these social and historical

8 See Lisa J. Laplante and Kimberly Theidon, ‘Transitional Justice in Times of Conflict: Colombia’s Ley de Justicia y Paz’ 28 Michigan
Journal of International Law (2007) 49.

% Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31, 34.

% Alasdair Macintyre A Short History of Ethics (New York, Macmillan: 1966) 2.

o Alasdair MaclIntyre A Short History of Ethics (New York, Macmillan: 1966) 2.
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differences are not always taken seriously. Orend simply assumes that Kant’s comments in
Perpetual Peace and The Doctrine of Right are directly relevant to the modern era.*
In fact, several early or classical writers could be deemed to have identified a form of jus post
bellum. Stahn has indicated the early aspects of the jus post bellum in St. Augustine, de
Vitoria and Suarez.*® Robert Cryer has argued that Alberto Gentili might also be thought of
as the foundation of the jus post bellum.**  Finally, May goes back to Aristotle and the
concept of meionexia in his formulation of the origins of the jus post bellum.** These (and
other) early writers’ thoughts on post-war justice may be interesting. However, the relevance
of these writers for the development of contemporary transitional criminal justice is doubtful.
The field of transitional criminal justice did not come into existence until the 1980s and the
transitions to liberal democratic governments in Latin America and Eastern Europe.® The
social, political and legal context in which the current debate unfolds is radically different to
that which was known to early and classical writers. Therefore, as Cryer has argued,
‘methodological issues need to be thought through with respect to direct reliance on such
writers in terms of our understanding of the law’.”

For example, Kant wrote in German. From a linguistic point of view, the German

language has two words which are translated into English as ‘law’ — Gesetz and Recht. They
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Asser Press, The Hague: 2008) 31, 34.

% Carsten Stahn, Jus Post Bellum: Mapping the Discipline(s)’ in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum — Towards a
Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008), 93, 94.

o Robert Cryer, ‘Law and the Jus Post Bellum: Counselling Caution’, in Larry May and Andrew T. Forcehimes, Morality, Jus Post Bellum
and International Law, (New York, Cambridge University Press: 2012) 223, 226.

% Larry May, After War Ends (New York, CUP: 2012).

% Ruti Teitel, Transitional Justice (New York, OUP: 2000), vii; Mark Freeman and Drazan Djuki¢, ‘Jus Post Bellum and Transitional
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Press, The Hague: 2008), 213.
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and International Law, (New York, Cambridge University Press: 2012) 223, 226.
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are roughly equivalent to the Latin lex and jus.®® The first word refers to positive law. The

second, according to H.L.A. Hart, refers to the ‘morality of the law’. Hart argues,

The words ‘droit’, ‘diritto’ and ‘Recht’, used by continental jurists, have no simple English
translation, and seem to English jurists to hover uncertainly between law and morals, but they do
in fact mark off an area of morality (the morality of law) which has special characteristics. It is

occupied by the concepts of justice, fairness, rights and obligation.*

Therefore, for traditional international lawyers, Kant’s work on Recht is about what the law
ought to be and not about what the law is.'® In particular, Recht justifies the enforcement of
the law from a moral perspective. Kant argues that Recht and the [moral] authorization to use
coercion [...] mean one and the same thing’.""" But the contemporary international legal order
is more concerned with the procedural validity of legal rules. Legal validity depends on the
rules emerging from the agreements between States. The law is, therefore, different from
what it ought to be because it derives simply from a social fact: the consent of States.

Further, it is important to note that Kant wrote for a purpose. Kant wrote Perpetual
Peace in response to the events of his time, namely the signing of the Treaty of Basel (1795)
which secured French non-interference in the partition of Poland by Austria, Prussia and
Russia.'® This is clear from the form of the text which follows that of a peace treaty.’®® Each
principle in the essay is formulated as ‘no x shall y’ to indicate the necessary changes that

would have to be made in the reality of international relations for progress towards ‘perpetual

% Most European languages are structured in similar way: Spanish, ley and derecho, French loi and droit, Italian legge and diritto.
% H. L. A. Hart, ‘Are there any natural rights?” 64 Philosophical Review (1955) 2; see also H. L. A. Hart, Essays in Jurisprudence and
Philosophy (New York, OUP: 1988) 49.
Of course, from a Kantian perspective these are one and the same thing.
1ot Hans Reiss, Kant — Political Writings (ed.), translated by H. B. Nisbet, (Cambridge, CUP: 2001), 135.
102 See Elisabeth Ellis, Kant’s Politics — Provisional Theory for an Uncertain World (Yale University Press, New Haven: 2005), 74.

Kant’s essay is divided into a ‘Preamble’ and ‘Preliminary’ and ‘Definitive’ articles for a perpetual peace between States.
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peace’.’® Some have argued that Kant adopted this approach in order to criticize the Prussian

sovereign.'® According to Ellis,

Kant is trying to do a number of different things at once: write a serious political treatise on
international legal order, satirize the pretensions of absolutist governing cliques, and
simultaneously attempt to convince those same partisans of the old regime to submit to the rule of

reason.®

Orend’s interpretation and reliance on a Kantian jus post bellum fails to take any of this into
account. But Orend may have tried to justify the reliance on Kantian political theory. He
could have argued that whatever the historical and social context of Perpetual Peace, Kant’s
political philosophy (including the jus post bellum) is relevant to the modern law because it is
the product of applying the categorical imperative to the practice of peace-making. This
would have required Orend to defend the modern relevance of the categorical imperative for
international law. He may have stated that unlike so-called ‘hypothetical imperatives’, the
categorical imperative was considered by Kant to be the only objective moral principle.
Orend could have argued that the categorical imperative is a ‘natural’ or ‘universal’ principle
derived from reason that explains and justifies all law.*” As such, Orend could have argued
that Kant’s comments in Perpetual Peace could be ‘universalized’, separated from their
immediate context, and taken as prescriptions for the modern international legal order.

This would be very controversial for the reasons explained in chapter 2.

Traditionally, international lawyers eschew moral justification for the law and focus on the

1o Elisabeth Ellis, Kant’s Politics — Provisional Theory for an Uncertain World (Yale University Press, New Haven: 2005), 74.

108 For this reason, in the ‘Preamble’ Kant attempts to shield himself by claiming that Perpetual Peace provides ‘abstract ideas’ that ought
not to trouble the ‘worldly — wise Statesman’, see Hans Reiss, Kant — Political Writings (ed.), translated by H. B. Nisbet, (Cambridge, CUP:
2001), 93.

108 Elisabeth Ellis, Kant’s Politics — Provisional Theory for an Uncertain World (Yale University Press, New Haven: 2005), 71.

i See Hans Reiss, Kant — Political Writings (ed.), translated by H. B. Nisbet, (Cambridge, CUP: 2001) 18.
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consent of States to a set of objective and easily identifiable rules. Law and morality are
treated as different and separate. Orend’s argument would have challenged the traditional
view of the nature of international law.'® States would be unlikely to agree on a new
Protocol on transitional criminal justice simply because Kant’s political philosophy can be
interpreted as requiring it. But Orend’s reliance on Kant for the development of international
law does not include an argument in favour of adopting a Kantian concept of international
law. Neither does Orend appreciate that there is a great deal of debate about the correct
interpretation of a Kantian position on international law.'® There is no need to resolve this
debate here but merely to highlight the problems involved in easily assuming that Orend’s
interpretation of a Kantian jus post bellum should be instructive for the development of
international law.

Given that a number of other writers could be claimed as ‘the source’ of modern rules
on post-conflict law, the better view is to separate the claims to historical pedigree of the jus
post bellum from the concrete proposals advanced by Orend. This is especially important
given that Orend himself is less than faithful to the Kantian approach when dealing with
transitional criminal justice. Orend declares himself in favour of an approach that looks for
pragmatic consequentialism. According to Orend, ‘middle-ranking civil servants’ ought not
to be prosecuted for war crimes owing to ‘their local knowledge and bureaucratic
expertise.”™® This approach has some merits. It attempts to balance backwards-looking
requirements of justice and forward-looking arguments that aim towards peace. In terms of

State practice, international criminal justice is set up to prosecute those most responsible for

There are many modern challenges to the ‘traditional’ approach, see for a very personal account, Andrea Bianchi, International Law
Theories (New York, OUP: 2016).
10 See Fernando Teson, A Philosophy of International Law (Boulder, Westview Press, Colorado: 1998); Patrick Capps, The Kantian
‘Project in Modern International Legal Theory’ 5 EJIL (2001), 1003; Patrick Capps and Julian Rivers, ‘Kant’s Concept of International
Law’, 16 Legal Theory (2010) 229, 231.

Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31, 45.
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international crimes. However, this approach does not appear to adhere to a Kantian
approach to criminal justice."* The Kantian approach to punishment tends towards a
retributivist approach and is opposed to all forms of consequentialism.'*? Retributivism means
that all those suspected of war crimes should be prosecuted. Consequentialism accepts that
some may be spared if that would lead to better consequences. As a retributivist, Kant’s
approach would disregard whether or not an individual’s skills are useful for the post-conflict
reconstruction phase. Thus, if Kant’s political philosophy is asserted as the origins for the
development of contemporary international law, it must be followed through and, as Cryer
has argued, not discarded ‘when it becomes inconvenient’.*® For the purposes of this thesis,
the Kantian origins of the jus post bellum ought to be disregarded. Orend’s jus post bellum

proposal ought to be evaluated and discussed on its own merits.

3.4.2 Applicability problems: When is the ‘post-’?

Orend makes no specific mention of child soldiers implicated in international crimes. He has
argued simply that a jus post bellum would involve the prosecution and punishment of the
leaders of the ‘defeated country’.”* This reflects Orend’s interest in post-intervention
reconstruction, regime change and the 2003 Irag War. Orend says that he has provided an
‘overall blueprint which can be amended, as details demand, in particular as well as

unconventional cases’."”® However, even though the content of Orend’s jus post bellum is

H Robert Cryer, ‘Law and the Jus Post Bellum: Counselling Caution’, in Larry May and Andrew T. Forcehimes, Morality, Jus Post
Bellum and International Law, (New York, CUP: 2012), 223.

12 See Anthony Duff and David Garland (eds.) A Reader on Punishment (Oxford, OUP: 1994), 2.

e Robert Cryer, ‘Law and the Jus Post Bellum: Counselling Caution’, in Larry May and Andrew T. Forcehimes, Morality, Jus Post
Bellum and International Law, (New York, CUP: 2012), 223.

e Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31, 40. However, as mentioned above, this
need not include those who may be useful for their ‘bureaucratic expertise’.

e Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31, 38.
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unclear (in relation to child soldiers) the operational aspects of a new Protocol can be
evaluated. In this regard, the applicability of an Additional Protocol to the Geneva
Conventions which deals with ‘post-conflict law’ presumes the prior existence of an armed
conflict that has ended. Yet, this is far from a straightforward issue and it has important

implications.

3.4.2.1 The end of non-international armed conflict!*

If Orend’s jus post bellum proposal is to be taken seriously as a reform of the current law of
armed conflict it has to follow the rules of the system it seeks to join.""” However, Orend’s
proposal fails to discuss in any detail the temporal applicability of the new law. He only
suggests that the rules of the jus post bellum would be triggered when ‘a new day has

dawned’.**® In his words,

The precise diagnosis of ‘post’ is truly, difficult — but by no means should this difficulty be
thought to be a good reason to give up entirely on the task of providing belligerents with guidance
during the termination phase. To use a crude analogy to the sunrise: who can say, around dawn,
exactly where night ends and day begins? But eventually it is irrelevant and we all come to
realize a new day has dawned, a new phase has been entered, and new and fresh activities and

principles are needed.*
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This may be an acceptable approach in terms of just war theory but it is unsuited to the
applicability of a new body of post-conflict law. Orend presents the jus post bellum as an
area of law for the post-conflict period. This implies that it ought to have a set of specific
rules on transitional criminal justice that override the jus in bello (applying during the
conflict) and other legal categories (such as domestic law). In this case, then there must be a
moment in time when an Additional Protocol on post-conflict law would apply. The lex
specialis principle in international law asserts that the most specific law to the situation in
question takes priority.* Therefore, it must be possible to identify when a particular
paradigm applies or ceases to apply. The jus in bello applies during the armed conflict. The
jus post bellum, which would contain different rules, applies at the end of armed conflict.
This is important in relation to the criminal accountability of child soldiers. The most
relevant rules are found in Common Article 3 to the Geneva Conventions, Additional
Protocol Il (when applicable) and customary international humanitarian law.** The issue may
be important in relation to children who are caught (or surrender) while the conflict is
ongoing. During armed conflict, these children may be subjected to administrative detention
and prosecution under national criminal law.** As has been mentioned above, the Colombian
Penal code applies to members of the rebel armed forces such as the FARC-EP. Association
with these groups would open children to potential criminal responsibility in terms of the law
on sedition and rebellion.’”® A jus post bellum would tend to focus on the aims of transition
and provide for specific rules on children that emphasize their reintegration and

rehabilitation. In the Colombian context, a transitional criminal justice mechanism provides

120 On the lex specialis principle see Report of the Study Group of the International Law Commission, ‘Fragmentation of International Law:
Difficulties arising from the Diversification and Expansion of International Law’, 58th Session, A/CN.4/L.682, (13 April 2006), 38.

e See Office of the Special-Representative of the Secretary-General for Children and Armed Conflict, Working Paper No. 3, Children and
Justice During and in the Aftermath of Armed Conflict, (September 2011).

12 Office of the Special-Representative of the Secretary-General for Children and Armed Conflict, Working Paper No. 3, Children and
Justice During and in the Aftermath of Armed Conflict, (September 2011), 27.

12 Articles 111-132, Colombian Penal Code, 2nd Book, Special Part, ‘Delitos contra la Existencia y Seguridad del Estado’, and ‘Delitos

contra el Régimen Constitucional’, available in Spanish at: http://alcaldiademonteria.tripod.com/codigos/penal/sgndpnal.htm
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for ‘alternative sentences’ which focus on restorative justice. Restorative justice measures
favour a collective approach to punishment.”* As discussed above, the context of transitions
prefers this form of ‘limited justice’ to guide the measures dealing with the criminal
accountability for international crimes. Therefore, the difference between an ongoing armed
conflict and the end of an armed conflict can have important implications for criminal
responsibility of children.

In relation to non-international armed conflicts, such as Colombia, there is very little
guidance in international law in terms of how to decide that the armed conflict has ended.
Treaty law lacks any specific direction. Common Article 3 to the Geneva Conventions
makes no reference to when an ‘armed conflict not of an international character’ ends.
Article 2(2) of Additional Protocol |1 refers to the ‘end of the armed conflict’ but it does not
define when this is.*® The Commentary to Additional Protocol Il states that the rules are no
longer applicable ‘at the end of hostilities’.*® The 1995 Tadié Appeal Chamber decision on
jurisdiction also provides some guidance.”” The Appeals Chamber Stated that ‘[i]nternational
humanitarian law applies from the initiation of such armed conflicts and extends beyond the
cessation of hostilities [...] in the case of internal conflicts, [until] a peaceful settlement is
achieved’.”® This is not very clear. It may mean the end of active fighting (i.e. the
agreement of a ceasefire) or it may mean the general close of hostilities (i.e. the reaching of a
peace settlement). Furthermore, neither ceasefires nor peace agreements are reliable

indicators that an armed conflict is truly over. For example, in Sierra Leone, two agreements

12 See generally Erik Luna, ‘In Support of Restorative Justice’, in Paul H. Robinson, Stephen Garvey, and Kimberly Kessler Ferzan (eds.)
Criminal Law Conversations (New York, OUP: 2009), 585.

12 Article 2(2), Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-
International Armed Conflicts 1977 (AP 1), 1125 UNTS 609 (adopted 8 June 1977, entered into force 7 December 1978).

128 Commentary to Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-
International Armed Conflicts 1977 (AP Il), (Commentary to AP Il of 1978), 1359, available at: https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentld=9CD233913B6BC768C12563CD00439FD4  (last
accessed 5 July 2017).

121 Prosecutor v. Dusko Tadi¢, Judgment, IT-94-1-T, (2 October 1995).

128
Prosecutor v. Dusko Tadi¢, Judgment, 1T-94-1-T, (2 October 1995), 70.
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were signed but the conflict continued until the Revolutionary United Front was defeated.'”
Similarly, in Colombia, the armed conflict has followed a ‘stop-start’ pattern and there have
been several attempts at peace.”*® This has made it difficult to think of the conflict in terms
of a linear event with a ‘beginning, middle and an end’ in the way that Orend has argued.™
An alternative approach, therefore, must be found to decide when a post bellum phase has
been reached.

One possible approach is to focus on the criteria which signal the existence of a non-
international armed conflict. The relevant criteria are those which distinguish a state of non-
international armed conflict from lesser types of armed violence such as internal
disturbances. The current legal framework emphasizes two criteria: intensity of fighting, and
the organization of armed groups. Roger Bartiels has argued that it may be possible to apply
these concepts ‘in reverse’.**? It could be argued that the absence of the criteria necessary to
identify the existence of an armed conflict logically entails the end of an armed conflict. At
this stage, the post-conflict Additional Protocol on transitional criminal justice could be said
to apply.

Although this seems logical, it is not necessarily an answer to the problem. The
categorization of internal violence is a grey area in the law of armed conflict."® The ICTY has

considered the definition of non-international armed conflict at some length.®** The Tadié

29
See Africa Confidential, ‘Chronology of Sierra Leone: How Diamonds Fuelled the Conflict’ (1998), available at: https://www.africa-

confidential.com/special-report/id/4/Chronology of Sierra_Leone (last accessed 5 July 2017).

30
See ‘Colombia: Conflict Timeline” https://www.insightonconflict.org/conflicts/colombia/conflict-profile/conflict-timeline/

131Brian Orend, ‘Jus Post Bellum — A Just War Theory Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 31, 36.

2 Rogier Bartiels, ‘From Jus in Bello to Jus Post Bellum: When do Non-International Armed Conflicts End?” in Carsten Stahn, Jennifer
Easterday and Jens Iverson, (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 297, 303.
138 How is the Term “Armed Conflict” Defined in International Humanitarian Law?’, International Committee of the Red Cross (ICRC)
Opinion Paper, March 2008; Martin Wahlisch, ‘Conflict Termination from a Human Rights Perspective: State Transitions, Power-Sharing,
and the Definition of the “Post”, Carsten Stahn, Jennifer Easterday and Jens Iverson, (eds.) Jus Post Bellum — Mapping the Normative
Foundations (New York, OUP: 2014) 315, 317.
13 See Prosecutor v. Dusko Tadi¢, Judgment, 1T-94-1-T, (2 October 1995); Prosecutor v Fatmir Limaj, Judgment, 1T-03-66-T, (30
November 2005), para. 84; Eve La Haye, War Crimes in Internal Armed Conflicts (Cambridge, CUP: 2008) 10.
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decision became the reference point for all subsequent decisions of the ICTY. It stated that
an armed conflict existed ‘whenever there is a resort to protracted armed violence between
governmental authorities and organised armed groups or between such groups, within a
State’.*** A thorough review of the ICTY jurisprudence and the surrounding literature is
provided in the Boskoski judgment.™® In terms of the protracted nature of the armed violence,
the subsequent jurisprudence has stated that this refers to the ‘intensity’ of violence rather
than its ‘duration’.” In Boskoski the ICTY Trial Chamber identified many of the relevant
factors that must be taken into account. These included the seriousness of attacks, the use of
armed forces, the type of actions, the effect on the civilian population, and whether the
conflict has attracted the attention of the UN Security Council.*®

However, the issue of duration has not been completely removed from the analysis.
There is still a temporal requirement insofar as the violence must be protracted. In support of
this position, the Trial Chamber relied on Article 8 (2) (d) Rome Statute of the International
Criminal Court which States that Common Acrticle 3 does not apply to ‘isolated and sporadic
acts of violence or other acts of a similar nature.’**® Nevertheless, short conflicts can be
armed conflicts. On this, there is regional jurisprudence which is of direct relevance to the
Colombian situation. The Inter-American Commission on Human Rights has found a

confrontation of 30 hours constituted an armed conflict owing to,

...the concerted nature of the hostile acts undertaken by the attackers, the direct involvement of

governmental armed forces, and the nature and level of the violence attending the events in

135
Prosecutor v. Dusko Tadié, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 1T-94-1-T, (2 October 1995), 70.

13 Prosecutor v. Ljube Boskoski and Johan Tarculovski, (Trial Judgment) ICTY-04-82-A (10 July 2008) 175.
137 Rogier Bartiels, ‘From Jus in Bello to Jus Post Bellum: When do Non-International Armed Conflicts End?” in Carsten Stahn, Jennifer
Easterday and Jens Iverson, (eds.) Jus Post Bellum — Mapping the Normative Foundations (New York, OUP: 2014), 297, 305; see also Juan
Carlos Abella v. Argentina, Inter-American Commission on Human Rights, Case 11.137, Report No. 55/97, OEA/Ser.L/11.95 Doc. 7 rev. at
271 (1997) para. 156.
138 Prosecutor v. Ljube BoSkoski and Johan Tarculovski, (Trial Judgment) ICTY-04-82-A (10 July 2008) 177.
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question [...] the attackers involved carefully planned, coordinated and executed an armed attack,

i.e. a military operation, against a quintessential military objective — a military base.**

Thus, the temporal length of the conflict is not necessarily a reliable indicator. Furthermore,
in terms of the organised nature of the armed groups, the Trial Chambers have considered
whether the armed groups have a headquarters and the ability to procure and distribute
weapons.* In Colombia, the FARC-EP and other rebel groups have always adhered to an
organised command structure. Further, the FARC-EP is set to enter the political arena as a
political party in the 2018 elections but this is would obviously be after the armed conflict is
over.

The point is that these are only indicators of the existence of the conflict. Although
they can be successfully applied in the analysis of situations of violence they are not
necessarily determinative.* It is still difficult to state with certainty when a conflict is over
and a transitional phase has begun. Some factors may be given less weight in certain
contexts. For example, there are many conflicts in Africa where the type of weaponry is far
below that found in the former Yugoslavia. Further, as mentioned, there is a question is
whether it is possible to apply these factors ‘in reverse’ to suggest that the non-international
armed conflict has ended and that the jus post bellum applies. There is no jurisprudence to
support this approach. Further, some factors simply cannot be applied in reverse."*® For
example, the fact that the violence has not attracted the attention of the UN Security Council
cannot be indicative of the end of an armed conflict, especially when it concerns one of the

permanent members.

10 See also Juan Carlos Abella v. Argentina, Inter-American Commission on Human Rights, Case 11.137, Report No. 55/97,
OEA/Ser.L/11.95 Doc. 7 rev. at 271 (1997) para. 156.

T Eve La Haye, War Crimes in Internal Armed Conflicts (Cambridge, CUP: 2008) 10.

1 Katie A. Johnson, ‘Transformations of Conflict Status in Libya’ 17 (2012) Journal of Conflict and Security Law 89.
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There is a great difficulty in identifying the ‘end’ of a non-international armed conflict. In
Colombia, the conflict between the FARC-EP and the government has ended insofar as the
peace agreement has been signed and is now in its implementation phase. The ceasefire has
(for the most part) held and both parties are committed to the transition towards a stable
peace. Thus, the applicability of a Protocol on transitional justice would not necessarily be
problematic. A new post bellum Protocol, therefore, might be designed to apply after a peace
agreement and during its implementation phase. However, it would be difficult for States to
agree on this question. Sometimes, transitional justice measures are initiated during armed
conflicts.** Not all conflicts end in peace agreements. And as mentioned, peace agreements
fail and States return to violence, sometimes for many years as a time. Therefore, States are
unlikely to agree on a set of rules with such uncertain applicability requirements. There is
already a great deal of debate about when the jus ad bellum and jus in bello apply, for
example, in relation to post-conflict detention and peacekeeping.'* As such, adding another

difficult applicability problem to the law of armed conflict would be unwise.

3.5 Is a new Additional Protocol possible?

Putting aside the difficult issues of applicability, there are a further two issues that are
relevant to the question of whether it would be possible for States to agree on a new Protocol
that dealt with the criminal accountability of children. The first relates to the variety of
different views on the minimum age of criminal responsibility. The second relates to the
separation of negotiations on a new post-conflict Protocol for transitional criminal justice

matters from other post-conflict issues such as ‘transformative occupation’.

1 Lisa J. Laplante and Kimberley Theidon, ‘Transitional Justice in Times of Conflict: Colombia’s Ley de Justicia y Paz’ 28 Michigan
Journal of International Law (2007) 49.

1 Charles Garraway, ‘The Jus Post Bellum: A Practitioner’s Perspective’, in Carsten Stahn and Jann K. Kleffner (eds.) Jus Post Bellum —
Towards a Law of Transition from Conflict to Peace (T.M.C. Asser Press, The Hague: 2008) 153.
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3.5.1 The Minimum Age of Criminal Responsibility

A post-conflict, transitional criminal justice Protocol would need to be clear as to the
minimum age of criminal responsibility. There is a great variety among States in the
minimum age of criminal responsibility.”® In Congo, one 14 year old child soldier has been
executed and four others received death sentences.” In the UK, the minimum age of
criminal responsibility is ten."”® At the 27th International Conference of the Red Cross and
the Red Crescent, several States declared that the minimum age for children to be recruited
ought to be raised to 18."° Although international human rights law encourages States to set
a minimum age below which children cannot be held criminally responsible, it does not
specify an appropriate age.

One approach would be to set 18 as the minimum age of criminal responsibility.
There is already a strong movement against the enlistment by States of any children under
18."° The logic of this approach is that if a child is ‘too young to fight” at 18, then they are
too young to be criminal responsible for their actions in the commission of crimes. However,
under international humanitarian law, the age below which conscription of enlisting children

into armed forces is a war crime is 15.* Therefore, according to the same logic, 16 to 18 year

1o Matthew Happold, ‘The Age of Criminal Responsibility for International Crimes under International Law’ in Karin Arts and Vesselin
Popovski (eds.) International Criminal Accountability and the Rights of Children (TMC Asser Press: The Hague, The Netherlands: 2005),
69; Brittany Ursini, ‘Prosecuting Child Soldiers: The Call for a Minimum Age of Criminal Responsibility’, 89 St. John’s Law Review
(2015), 1023.

ad See  Congo: Don’t Execute  Child Soldiers, Human Rights Watch, (2 May 2001) available at:
http://www.hrw.org/news/2001/05/02/congo-dont-execute-child-soldiers; Brittany Ursini, ‘Prosecuting Child Soldiers: The Call for a
Minimum Age of Criminal Responsibility’, 89 St. John'’s Law Review (2015), 1023.

148

Section 34 of the Crime and Disorder Act 1998 abolished the previous regime of doli incapax and sets 10 as the minimum age of
criminal responsibility (although children under 10 may be subject to ‘Child Safety Orders’ under Section 11 of the Act) available online at:
https://www.legislation.gov.uk/ukpga/1998/37/contents.

19 See ICRC Study of Customary International Law, Commentary on Rule 136, available at: https:/ihl-databases.icrc.org/customary-
ihl/eng/docs/vl_cha_chapter39 rulel36#Fn_98_14 (last accessed 12 July 2017).
"% See Child Soldiers International https://www.child-soldiers.org/child-recruitment

! Rome Statute, Article 8 (2)(b) (xxvi) and (e)(vii), available at: https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute english.pdf (last accessed 12 July 2017).
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olds are not too young to fight and ought to be criminally responsible for the commission of
international crimes.

States have not agreed on a minimum age of criminal responsibility because the
decision of when a child becomes an adult is considered to be a question for domestic States.
It is a question that involves cultural and religious views. As such, it is incredibly unlikely
that States would be able to agree on an age. Indeed, the current framework which leaves the
decisions to States may be coupled with the lack of prosecutions of child soldiers in order to
suggest that a customary international norm may be developing that actually prohibits
prosecutions of under 18s. This is unlikely given that the Optional Protocol to the UNCRC
uses language which appears less than mandatory in stating that signatory States ‘take all
feasible measures [my emphasis]’ not to deploy under 18s in armed conflict.’*®> Further article

3 of the Optional Protocol accepts that the voluntary recruitment of under-18s is permitted.*

3.5.2 Other issue areas

It would be difficult to open discussions on a new Protocol for transitional criminal justice
without considering other post-conflict issues that arise. The fact of post-conflict transitions
raises many questions about the interaction between human rights law and humanitarian law

in relation to a number of issues.” This section discusses one issue relatively briefly. After
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UN General Assembly, Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed

Conflict, (adopted 25 May 2000, entered into force 12 February 2002), Article 1.
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the 2003 Irag War, there has been considerable debate about whether international law

permits the practice of ‘transformative occupations’."

3.5.2.1. Transformative Occupations

The legal dilemma faced by practitioners can be framed as a matter of legal principle versus
political reality. The law of armed conflict contains a set of norms in the jus in bello which
reflect the rights and duties of occupiers in post-intervention settings known as the law of
occupation. In principle, these rights and duties were designed to be restrictive. The law was
designed to regulate ‘a temporary set of affairs pending a peace agreement’.”*® The result is
that the rights and obligations contained in the law reflect a ‘conservationist principle’ which
supports the maintenance of the status quo ante bellum.

While some provisions are easy for the Occupying Power to comply with, others
prescribe more onerous positive duties.” Article 50 of the Fourth Geneva Convention
requires that the Occupying Power, ‘facilitate the proper working of all institutions devoted to
the care and education of children.’**® This provision requires the Occupying Power to ‘take
all necessary steps to facilitate the identification of children and the registration of their
parentage’ and to ‘make arrangements for the maintenance and education, if possible by

persons of their own nationality, language and religion, of children who are orphaned or

155Adam Roberts, ‘Transformative Military Occupation: Applying the Laws of War and Human Rights’, 100 AJIL (2006) 580; Alexander
Orakhelashvili, ‘The Interaction Between Human Rights Law and Humanitarian Law: Fragmentation, Conflict, Parallelism or
Convergence? 19 EJIL 1 (2008) 161; Marko Milanovic, ‘A Norm Conflict Perspective on the Relationship Between International
Humanitarian Law and Human Rights Law’ 14 Journal of Conflict and Security Law (2010) 3; Noam Lubell, ‘Human Rights Obligations in
Military Occupation’ 94 IRRC (Spring 2012) 885.
198 Adam Roberts, ‘Transformative Military Occupation: Applying the Laws of War and Human Rights’, 100 AJIL (2006) 580, 582.

For example, Article 48 of the Fourth Geneva Convention (GC 1V) simply requires the Occupying Power to desist from infringing the
rights of non-nationals (of an occupied State) to leave the territory in question.
18 Geneva Convention Relative to the Protection of Civil Persons in Time of War, (GC 1V) (adopted 12 August 1949, entry into force 21
October 1950) 75 UNTS 287, art. 50.
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separated from their parents as a result of the war...[emphasis added]’**® At the same time, the
law of occupation gives few rights to Occupying Powers, e.g. the law requires that the
Occupying Power respect the laws in force in the defeated State.'®® In this way, the law is
supposed to protect the sovereignty of the defeated State.

However, in practice, situations have arisen where the conservationist principle has
been put under considerable pressure. For example, the reconstruction of Germany after the
Second World War included the significant reform of its legal, political and economic
institutions. This reflected the political and practical impossibility of reverting to Nazism
(the status quo ante bellum) after the end of the war. In these types of extreme case it is, at
the very least, short-sighted that the law requires a return to the conditions that gave rise to
the initial conflict in the first place.*

Transformative occupations, therefore, raise the potential for conflict between
principle and practice. While in principle the law tends to prohibit changes to the internal
political structures of defeated States, the case for doing so can seem unavoidable in certain
situations. The war in Iraq provided the most recent illustration of this dilemma.*® According
to Garraway, there was no way that the coalition forces would hand power back to Saddam

after invading to remove his government. But the lack of a UN chapter VII mandate,

199 Geneva Convention Relative to the Protection of Civil Persons in Time of War, (GC V) (adopted 12 August 1949, entry into force 21
October 1950) 75 UNTS 287, art. 50.

160 Convention IV respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War
on Land, The Hague, (Hague Regulations) (adopted 18 October 1907, entry into force 26 January 1910) art. 43.

1ot Transformation may also be legitimized in moral terms in terms of aiming at ‘reasonable security against future attack’, Michael Walzer,
Just and Unjust Wars, (New York, Basic Books: 1977), 118.

102 There has been a vast amount of literature on the law of occupation, post-Iraq. See generally, David Scheffer, ‘Beyond Occupation
Law’, 97 American Journal of International Law (2003) 4, 842; Michael J. Kelly, ‘Iraq and the Law of Occupation: New Tests for an Old
Law’, 6 Yearbook of International Humanitarian Law (2003), 127; Alexander Orakhelashvili, ‘The Post-War Settlement in Irag: The UN
Security Council Resolution 1483 (2003) and General International Law’ 8 Journal of Conflict and Security Law (2003) 2, 307; Martin
Zwanenburg, ‘Existentialism in Iraq: Security Council Resolution 1483 and the Law of Occupation, 86 International Review of the Red
Cross (2004) 856, 745; Gregory Fox, ‘Transformative Occupation and the Unilateralist Impulse’ 94 International Review of the Red Cross
(2012) 885, 2012.
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authorizing the use of force, meant that the post-intervention reconstruction of Iraq fell to be
regulated by the restrictive law of occupation.

As occupiers, there was a question about what changes to Iraqi institutions could be
achieved within the very conservative legal regime. There were other reasons for aiming to
avoid the law of occupation. The reliance on the law of occupation for the reconstruction of
Iraqg exposed the US and the UK to an increased risk of liability."*® David Scheffer has
highlighted several instances where the US and the UK failed to discharge their duties under
the law of occupation.'® The risk of liability is also heightened when ‘non-occupying States’
are involved in the reconstruction efforts.’® There were, therefore, suggestions that the law
of occupation was not compatible with some of the reconstruction activities required of
States.

However, a new body of law that permits transformative goals for victorious States is
unnecessary. Human rights norms and the potential ‘fall-back’ option of the UN Security
Council provide sufficient flexibility. The leading International Court of Justice decisions in
the Nuclear Weapons case and the Wall as well as the vast majority of academic opinion
suggest that human rights norms apply during armed conflict and occupation.*® The relevant
legal analysis must take place at the level of the specific norms. For example, in Iraq,
occupiers might change the laws in force by arguing that their international obligations, or

even customary international law on human rights, prevented them from maintaining Iraqi

108 David Scheffer, ‘Beyond Occupation Law’, 97 American Journal of International Law (2003) 4, 842, See for example the human rights
litigation in the UK under the Human Rights Act 1998, see R (Al-Jedda) v. Secretary of State for Defence [2007] UKHL 58, [2008] 1 AC
332 (Al-Jedda); R (Al-Saadoon and Mufdhi) v. Secretary of State for Defence [2009] EWCA Civ 7 (Al-Saadoon CA); R (Al-Saadoon and
Mufdhi) v. Secretary of State for Defence [2008] EWHC 3098 (Al-Saadoon HC).
1os David Scheffer, ‘Beyond Occupation Law’, 97 American Journal of International Law (2003) 4, 842, 855.
108 The possibility that States could be involved in the reconstruction efforts and not be Occupying Powers is made possible according to
UNSC Resolution 1483 which expressly limits occupiers status to the US and the UK.

% The U.S. has been the most noticeable detractor from the view that the international human rights regime applies in situations of armed

conflict and occupation.
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penal legislation in force.®” Further, the legitimacy of the transformative project affects the
content of the law that applies to the practice. This is, of course, hugely controversial. The
question is whether the law of occupation ought to be interpreted more loosely in relation to
liberal democratic transformations. The short answer is probably ‘no, but in practice it
probably is’.  The tone of the UN Charter, and the legal order post-1945, supports and
promotes the spread of liberal democratic States. Although the principle of State sovereignty
remains the fundamental principle in international relations, the effect of human rights norms
on the interpretation of sovereignty cannot be underestimated.™® The notion that the concept
of State sovereignty includes a measure of responsibility to protect the State’s population
came out of the ICISS report and has found relatively universal agreement.’®® In reality, there
is unlikely to be international condemnation of transformative process towards increased
human rights protections.'”

Advocating a less stringent interpretation of specific provisions of the law of
occupation is not the same as circumventing its provisions altogether. Arguably, a new
Additional Protocol, as proposed by Orend, would permit a relatively untrammelled
transformation of States towards a more liberal democratic regime. A victorious Occupying
Power under Orend’s system would legitimately be able to change the political institutions of
defeated States, by declaring the beginning of the ‘post-intervention phase’. This state of
affairs would lead to the effective removal of important legal barriers to the questionable use
of unilateral inter-State armed force. This should be resisted while at the same time

acknowledging the reality of specific situations.
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See Coalition Provisional Authority (CPA) Order No. 7, available at:

http://www.iragcoalition.org/regulations/20030610_CPAORD_7_Penal_Code.pdf (last accessed 5 August 2015).

s Jean L. Cohen, ‘Rethinking Human Rights, Democracy and Sovereignty in the Age of Globalization’ 36 Political Theory (2008), 578.
169 Carsten Stahn ‘Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?” 101 American Journal of International Law
(2007) 99.

1o Although there will be international condemnation if the use of force is unauthorized as in Irag.
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Irag was a classic ‘not-war, not-peace’ society of the kind which causes uncertainty in
the applicability of the law. The occupation was at an end, in formal terms, yet it was
ongoing. The international conflict between the U.S. and Irag was at an end, yet a new non-
international armed conflict had just begun. In these circumstances, the rules of the law of
occupation are not fixed in stone but relatively open to interpretation. In particular, the effect
of a long term occupation and the loosening of the relevant restrictive norms might be
achieved through an open interpretation of the relevant ‘escape clauses’. A number of
‘escape Clauses’ are built into the most prohibitive regulations in question, specifically
Avrticle 43 of the Hague Regulations and Article 64 of Geneva Convention IV. For example,
the rules of the Hague Regulations 1907 are clear that the Occupying Power must not change
the laws in force, unless absolutely prevented (the necessity requirement).** Further, Article
43 of the Regulations assumes that the existing framework is the product of a ‘legitimate
powers’.'"? In Iraq, the necessity requirement and the legitimacy of the previous regime were
both open to interpretation and debate. As a matter of legal doctrine, it is not clear whether
the illegitimacy of the defeated regime means that the laws in force can be changed or how,
but the notion that the laws in force would be satisfactory and should be protected ought to be
doubted.

Further, the more recent Article 64 GC IV is slightly more permissive than Article 43
and allows the Occupying Power to change the laws in force in cases where they constitute a

threat to [the Occupier’s] security.’ This would permit significant security sector reform in
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Convention IV respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War
on Land, The Hague, (Hague Regulations) (adopted 18 October 1907, entry into force 26 January 1910) art. 43.

2 Convention IV respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War
on Land, The Hague, (Hague Regulations) (adopted 18 October 1907, entry into force 26 January 1910) art. 43.

e Geneva Convention Relative to the Protection of Civil Persons in Time of War, (GC 1V) (adopted 12 August 1949, entry into force 21
October 1950) 75 UNTS 287, art. 64.
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Irag and, perhaps even, the deployment of a multinational security force. Further, the

Occupying Power may also

subject the population of the occupied territory to provisions which are essential to enable the
Occupying Power to fulfil its obligations under the present Convention, to maintain the orderly
government of the territory, and to ensure the security of the Occupying Power, of the members
and property of the occupying forces or administration, and likewise of the establishments and

lines of communication used by them.*"

The provision provides the Occupying Power with a considerable amount of leeway.
Further, it could plausibly be argued that the ‘maintenance of orderly government of the
territory’ required the formation of a Governing Council of Iraq to represent the sovereignty
of the Iragi people. Arguably, CPA Orders on ‘de-ba’athification’, the establishment of an
Iragi Civil Defence Corps and the establishment of an Iragi Ministry for Human Rights could
all be brought within the scope of Article 64.*

The contextual interpretation of the law of occupation, which involves the effect of
human rights law, can lead to the repealing and creation of new laws. This happens so that an
intervener obliges with international human rights commitments. The fact that this practice is
likely to be controversial politically means that the intervener will need to revert to the UN
Security Council in order to obtain a mandate for the necessary regime change. This is as it
should be. The UN Security Council is the only body with the legitimacy to circumvent the
law of occupation and dis-apply the relevant norms of occupation law. As Eric de
Brabandere has argued, it should not be surprising that the law of occupation is unsuited to

regime change. This is the whole point of the law. As he says, ‘the very reason the laws of
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Geneva Convention Relative to the Protection of Civil Persons in Time of War, (GC 1V) (adopted 12 August 1949, entry into force 21
October 1950) 75 UNTS 287, art. 64.

175 . . o
That the law of occupation is flexible enough to permit the reform of some Iragi laws and institutions does not mean that all reforms
would be acceptable. In the case of Iraq, the laws on foreign investment were perhaps the most salient example of an unnecessary reform

which would fall foul of even a very loose reading of the law of occupation.
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occupation are inadequate to deal with comprehensive post-conflict reconstruction missions
[...] is precisely the reason for their existence, namely to limit the occupier’s powers in a
territory for which the occupier has no title.”*® In this way, the law of occupation is supposed
to present an obstacle to unwanted interference in the internal affairs of States. It stands as a
barrier to the use of illegal armed force for the purposes of regime change.

Orend’s argument, in favour of a new jus post bellum enables victorious powers to
engineer post-intervention political ‘rehabilitation’. They would be able to do so without
incurring the risk of legal liability and, therefore, to many States these proposals would
appear as an aggressive liberal imperialism. Negotiations on specific issues, such as
transitional criminal justice, would be difficult to separate from broader issues raised during
post-conflict situations. Further, as demonstrated in relation to the issue of post-intervention
governance, the current system is not ‘beyond repair’. Contextual approaches to the
interpretation of the law provide some flexibility in regulating post-conflict situations.
Furthermore, a sensible fallback option is the UN Security Council. Many previous
reconstruction missions in the 1990s had taken place under the auspices of the UN (Bosnia
1995- ongoing, Kosovo 1999-ongoing, East Timor 1999-2002). As such, the Occupying
Powers made a proposal to the UN Security Council which after several drafts became the
UNSC Resolution 1483 (2003). Pursuant to Articles 25 and 103 UN Charter, the obligations
imposed on States by the UN Security Council override any other obligations that they might

have in international law.*”’

e Eric de Brabandere, ‘The Responsibility for Post-Conflict Reforms: A Critical Assessment of Jus Post Bellum as a Legal Concept’, 53
Vanderbilt Journal of International Law (2010), 119. In this way, it functions as a barrier to inter-State aggression.

H For an argument that there are limits to what the UNSC can do to modify general international law, see Alexander Orakhelashvili, ‘The
Post War Settlement in Irag: The UN Security Council 1483 (2003) and General International Law’, 8 Journal of Conflict and Security Law
(2003) 2, 307. For views on the relationship between UNSC 1483 (2003) and occupation law see David Scheffer, ‘Beyond Occupation
Law’, 97 American Journal of International Law (2003) 4, 842; Michael J. Kelly, ‘Iraq and the Law of Occupation: New Tests for an Old
Law’, 6 Yearbook of International Humanitarian Law (2003), 127; Martin Zwanenburg, ‘Existentialism in Iraq: Security Council
Resolution 1483 and the Law of Occupation, 86 International Review of the Red Cross (2004) 856, 745.
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Thus, transformative occupations are possible by way of a post bellum appeal to the
UN Security Council. In Iraq, as in other situations such as Kosovo, this might be seen as a
dubious ex post legalization of the initial intervention (which in each case violated the jus ad
bellum). However, this is a consequence of the separability thesis in international law. The
rules of international law on the use of force do not affect the rules on the conduct of
hostilities. Neither of these bodies of law affects the possibility and the legality of a post-
intervention reconstruction mandate.

Unfortunately, although a transformative mandate might be agreed at the UN Security
Council, political accommodation might cause considerable imprecision in the resulting law.
For example, UN Security Council Resolution 1483 on Irag can be read in support of two
irreconcilable legal interpretations. On one view, the resolution States that the US and the
UK were Occupying Powers and subject to the law of occupation, thereby opening them up
to liability under the law as argued by Scheffer. However, it also authorised the Coalition
Provisional Authority, ‘to promote the welfare of the lIraqi people through the effective
administration of the territory...."."”® The Authority was authorised to do so as long as it acted
consistently with the UN Charter and ‘other relevant international law’.*”® This necessarily
includes occupation law. UN Security Council Resolution 1483, therefore, created a
complicated legal structure which effectively dis-applies certain aspects of the law of
occupation (i.e. those prohibitions on legal, political and economic reform necessary to
promote the welfare of the Iragi people) while insisting that the law of occupation forms the
legal basis for the (transformative) occupation.

Subsequently, Scheffer and others have questioned whether the resolution is clear

enough to mandate the necessary reforms. Scheffer is right. Any liability incurred by the
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UN Security Council Resolution 1483, 22 May 2003, ‘Preamble’, available online at: https://documents-dds-

ny.un.org/doc/UNDOC/GEN/N03/368/53/PDF/N0336853.pdf?OpenElement (last accessed 15 August 2017)
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UN Security Council Resolution 1483, 22 May 2003, ‘Preamble’, available online at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N03/368/53/PDF/N0336853.pdf?OpenElement (last accessed 15 August 2017)
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violation of the law of occupation by any of the States involved in the post-intervention
reconstruction must lie with the occupying powers.*®** However, in other cases, it might be
possible for the UN Security Council to drop the reference to the law of occupation
altogether. This is not a perfect legal solution given that it involves political considerations in
the identification of the relevant legal norms. In the case of Iraq, the illegal nature of the
initial intervention made it impossible for the UN Security Council to drop the law of
occupation completely. But when compared with Orend’s jus post bellum (which would
circumvent the need for a UN Security Council mandate altogether) it seems a sensible

approach to the question of transformative occupation.

3.6 Is a new Additional Protocol necessary?

The Orendian suggestion of a new jus post bellum Protocol implies that the current system is
broken. As mentioned above, Orend is mostly thinking in terms of post-intervention
reconstruction. His view is that when States intervene and defeat enemy States, there is
uncertainty about the rules of reconstruction. Particularly, in relation to the lack of a post
bellum set of rules in the law of armed conflict, Orend says that a new Additional Protocol is
necessary. However, if States have refrained from setting up a post bellum branch to the law
of armed conflict and detailed rules on reconstruction then this is owing to the fact that this is,
at least in part, considered unnecessary.

In the first place, post-intervention reconstruction may be subject to the detailed
guidance as laid down by the UN Security Council. In relation to transitional criminal

justice, for example, the UN Security Council has set out detailed rules on the potential
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Including States identified as non-occupying States bound by the law of occupation in UN Security Council Resolution 1483, such as the
Netherlands.
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prosecution of child soldiers. The Special Court for Sierra Leone had jurisdiction over child
soldiers over the age of 15.”* Given its position at the top of the international legal order,
States have an obligation to follow its pronouncements.’® In Sierra Leone, the ultimate
decision whether to prosecute or not was left to the Chief Prosecutor David Crane who chose
not to prosecute child soldiers.®® According to Crane, the point of the international criminal
justice system was to pursue those most responsible for the atrocities committed and, in his
view, child soldiers and adolescents were not those most responsible.  But other
interpretations of international criminal justice are possible. Chapter 5 sets these out in the
context of post-conflict Colombia. For present purposes, the point is that a lack of an
Additional Protocol did not affect the ability of the UN Security Council to regulate the issue.
Furthermore, when the UN Security Council is not involved, negotiating parties are able to
use international law to design post-conflict transitional justice mechanisms as part of a peace
agreement. Certain normative parameters can be found from a number of sources. Peace
negotiators use domestic law and international treaty law for the purposes of designing
transitional criminal justice mechanisms that are appropriate to the local context. This is
possible by adopting an interpretive approach to what the law requires when all the relevant
provisions are taken as a whole. Chapter 5 sets one way that this might work in practice. For
the purposes of completeness, post-conflict Colombia would need to take account of all the
relevant legal provisions. Some of the most important international legal provisions are

found below.

18l Article 7, Statute of the Special Court for Sierra Leone, established pursuant to UN Security Council Resolution 1315 (2000), 16 January
2000, establishing a Special Court for Sierra Leone.

18 Article 103, UN Charter, (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI.

103 See Press Release, Special Court for Sierra Leone, Public Affairs Office, (2 November 2002),

http://www.rscsl.org/Documents/Press/OTP/prosecutor-110202.pdf (last accessed 7 August 2017).

122


http://www.rscsl.org/Documents/Press/OTP/prosecutor-110202.pdf

3.6.1 Domestic Law

The Constitution of Colombia is the superior normative structure of Colombia.’®* Article 44
guarantees that a number of rights accrue to children and adolescents in Colombia. These
include the ‘right to life, physical integrity, health and social security’.®** The State is obliged
to ‘assist and protect the child in order to guarantee their development and the full exercise of
their rights’.*®® It further States that the ‘rights of the child prevail over the rights of others’."
The Prosecutor also needs to consider the Colombian Penal Code. The most relevant body of
law in this regard is Law 1098 of 8 November 2006, especially Section Il on the ‘System of
Criminal Adolescent Responsibility’ (SACR).*®® Article 139 asserts that SACR applies to
juveniles between the ages of 14 and 18. The principles of the SACR are found in Article
141. It states that the SACR is based on the principles and definitions found in the ‘the
Constitution, international human rights treaties’ and in ‘the present law (Law 1098).”** This
system accepts that those between 14 and 18 are capable of being investigated, indicted and
prosecuted. The only blanket amnesty applies to minors under 14 at the time of the

commission of the crimes. Thus, from the perspective of domestic law, there is a barrier to
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Constitution of Colombia of 1991, (available online at:

http://www.corteconstitucional.gov.co/inicio/Constitucion%20politica%20de%20Colombia%20-%202015.pdf (last accessed 7 August

2017).
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Article 44, Constitution of Colombia of 1991, (available online at:
http://www.corteconstitucional.gov.co/inicio/Constitucion%20politica%20de%20Colombia%20-%202015.pdf (last accessed 7 August

2017).
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Article 44, Constitution of Colombia of 1991, (available online at:

http://www.corteconstitucional.gov.co/inicio/Constitucion%20politica%20de%20Colombia%20-%202015.pdf (last accessed 7 August
2017).
187 Article 44, Constitution of Colombia of 1991, (available online at:
http://www.corteconstitucional.gov.co/inicio/Constitucion%20politica%20de%20Colombia%20-%202015.pdf (last accessed 7 August
2017).

8
Law 1098 of 8 November 2006, ‘Code on Childhood and Adolescence’ (Bogotd, 2010) available online at:

http://www.sipi.siteal.iipe.unesco.org/sites/default/files/sipi_normativa/codigo_de_infancia_y_adolescencia.pdf (last accessed 7 August
2017).
9
Article 141, Law 1098 of 8 November 2006, ‘Code on Childhood and Adolescence’ (Bogota, 2010) available online at:

http://www.sipi.siteal.iipe.unesco.org/sites/default/files/sipi_normativa/codigo_de_infancia_y adolescencia.pdf (last accessed 7 August
2017).
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prosecuting under 14s which has been recognised in the peace agreement between the FARC-
EP and the Colombian government.  Furthermore, there is a special system of juvenile
justice in place which may be relevant in terms of child soldiers. From the perspective of the
SACR, a deprivation of liberty for serious crimes is not discarded for those between the ages
of 14 and 18. This is reflected in the peace agreement which states that those cases will be
dealt with at a later date.® The point is that the domestic structure does not discard the
possibility of prosecuting some child soldiers if they are suspected of committing very

serious crimes.

3.6.2 International Law: Human Rights

From the perspective of human rights law, the most relevant international treaty is the
Convention on the Rights of the Child (CRC).*" In article 1, the CRC asserts that ‘every
human being below the age of 18 years’ is a child.** Thus, for the purposes of post-conflict
Colombia, the transitional justice mechanisms must respect that a number of provisions from
international law are relevant to all those combatants under 18. The key provision in the
Convention is Article 3 which states that ‘in all actions concerning children...the best
interests of the child shall be a primary consideration.”® These provisions could be
interpreted as discouraging the prosecution of child soldiers. However, the CRC does not
prohibit prosecution. Instead, it can be read as setting out safeguards that provide for special

system of juvenile justice. Article 38 (2) even asserts that States parties ‘shall take all
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See Joint Communiqué #70, Havana, Cuba, 15 May 2016, (Agreement on Minors) available at:

http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017).
o1 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990), 1577 UNTS 27531, (CRC).

% Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990), 1577 UNTS 27531, (CRC)
Article 1.

198 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990), 1577 UNTS 27531, (CRC)
Article 3.
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feasible measures to ensure that persons who have not attained the age of fifteen years do not
take a direct part in hostilities.”*® This provision is directed at recruitment to the armed
forces. In terms of those aged between 15 and 18, the CRC says that ‘priority’ should be
given to those children who are oldest.”® It is important to point out, however, that Colombia
inserted a reservation to this provision. For Colombia, the relevant age is 18 as recruitment to
the armed forces is prohibited below that age. Of course, this does not apply to those child
soldiers associated with non-State armed groups. In this regard, the important point is that
child soldiers may need a special and separate post-conflict justice system that is founded on
principles that respond to their particular vulnerabilities. The CRC does not prohibit the
prosecution of children.

However, the CRC does require a minimum age of criminal responsibility. Article
40(3) (a) of the Convention provides that State parties shall seek to establish a minimum age
below which children shall be presumed to be incapable of criminal responsibility. However,
the actual age is left to the discretion of States. The UN Committee on the Rights of the
Child (hereafter the Committee) stated in its General Comment No. 10 that ‘a minimum age
of criminal responsibility below the age of 12 years is considered by the Committee not to be
internationally acceptable’.’® However, as this is non-binding, many States continue to fix
the minimum age of criminal responsibility below this age.” The Committee has also stated
that criminal responsibility ought not to be determined by reference to subjective factors such

as ‘the attainment of puberty, the age of discernment of the personality of the child’.**®
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UN Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990), 1577 UNTS 27531,

(CRC), Atticle 38 (2).
19 UN Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990), 1577 UNTS 27531,
(CRC), Atticle 38 (3).

19 UN Committee on the Rights of the Child (UNCRC), ‘General Comment No. 10 on Children’s Rights and Juvenile Justice’ (25 April
2007), CRC/C/GC/10, at 5.

i For example, in the UK it is 10. See UK government website: https://www.gov.uk/age-of-criminal-responsibility (last accessed 15
August 2017)
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UNCRC, ‘Report on the tenth session’ (Geneva, 30 October 1995), UN Doc. CRC/C/46 (1995), at paragraph 203.
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Even though a specific Protocol on this issue is not available, rules exist that allow
States to design appropriate transitional justice mechanisms for juveniles. Any system of
post-conflict juvenile justice would be subject to a number of safeguards. The CRC contains
a number of relevant rules. The main principle among these is article 3 which sets the ‘best
interests’ of the child as the premier consideration.’® However, other relevant rights are the
right to non-discrimination (art. 2); the right to life, survival and development (art. 6); the
right to be heard (art. 12) and to dignity (art. 40) which includes ‘promoting the child’s
reintegration and the child assuming a constructive role in society’.*®

States also rely on other non-legal norms. These norms are found in so-called ‘soft
law’ instruments.®* As explained above, the traditional way of thinking about international
law finds legal validity in the consent of States (see 2.1.2). For some lawyers, this is a
relatively ‘dated’ way of thinking about how States make law.*®* For example, Hillgenberg
argues that sometimes States prefer to be bound by looser normative parameters. This may
respond to ‘a general need for mutual confidence building” or ‘the need to stimulate
developments still in progress’.®® It is, of course, true, and it may be possible to define this
‘soft-law’ in different ways.? For Boyle and Chinkin, ‘soft law’ simply refers to ‘a variety
of non-legally binding instruments used in contemporary international relations’.”® These

norms respond to the kinds of rules that international relations theorists have discussed in
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UN Committee on the Rights of the Child (UNCRC), ‘General Comment No. 10 on Children’s Rights and Juvenile Justice’ (25 April

2007), CRC/C/GC/10, at 5.

20 UN Committee on the Rights of the Child (UNCRC), ‘General Comment No. 10 on Children’s Rights and Juvenile Justice’ (25 April
2007), CRC/C/GC/10, at 5.

20 Hartmut Hillgenberg, ‘A Fresh Look at Soft Law’, 10 EJIL (1999) 499; Alan Boyle and Christine Chinkin, The Making of International
Law (New York, OUP: 2007) 210, 211.

202 Alan Boyle and Christine Chinkin, The Making of International Law (New York, OUP: 2007) 210, 211.

208 Hartmut Hillgenberg, ‘A Fresh Look at Soft Law’, 10 EJIL (1999) 499.

204 See generally R. R. Baxter, ‘International Law in “Her Infinite Variety”” 29 International and Comparative Law Quarterly (1980) 549;
Prosper Weil, ‘Towards Relative Normativity in International Law?’ 77 AJIL (1983) 413; H. Hillgenberg, ‘A Fresh Look at Soft Law’, 10
EJIL (1999) 499; Alan Boyle and Christine Chinkin, The Making of International Law (New York, OUP: 2007) 210.

2 Alan Boyle and Christine Chinkin, The Making of International Law (New York, OUP: 2007) 210, 212.
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relation to the order of international society.® For others, soft law is a challenge to the
horizontal ‘inter-State’ nature of the international legal order.?®” Agreement on a definition is
not necessary here. The point is that whatever their formal shortcomings, ‘soft law’ norms do
not lack all authority and help States to regulate their behaviour.

The fact that States have agreed to soft-law measures in the area of child rights is
significant. It suggests the recognition of the need for protection of children but also a desire
for certain flexibility in the implementation of the regulatory requirements. In instrumental
terms, the turn to soft law instruments ‘enables States to agree to more detailed and precise
provisions because their legal commitment, and the consequences of any non-compliance, are
more limited.”® The most important instrument in this area is known as the ‘Beijing
Rules’.® This non-binding set of rules sets out standard minimum rules for the prosecution
of children. Rule 1.2 urges States to develop conditions which ensure that the child has a
‘meaningful life in the community’.®® Rule 1.4 States that ‘juvenile justice shall be
conceived as an integral part of the national development process.’®! The tone of the rules
suggests an inclusive and holistic approach to dealing with children and justice. In terms of a
minimum age of criminal responsibility, the ‘Beijing Rules’ state that the ‘beginning of that
age shall not be fixed at too low an age level, bearing in mind the facts of emotional, mental

and intellectual maturity’.**2

206 Hedley Bull, The Anarchical Society — A Study of Order in World Politics (Palgrave Macmillan, Basingstoke: 2012); Friedrich
Kratochwil, The Status of Law in World Society (New York, CUP: 2014).
207 Prosper Weil, ‘Towards Relative Normativity in International Law?” 77 AJIL (1983) 413.
208 Alan Boyle and Christine Chinkin, The Making of International Law (New York, OUP: 2007) 210, 214.

% UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly Resolution 40/33 of 29
November 1985, available at: http://www2.ohchr.org/english/law/pdf/beijingrules.pdf
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Rule 1.2, UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly Resolution

40/33 of 29 November 1985, available at: http://www2.ohchr.org/english/law/pdf/beijingrules.pdf
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Rule 1.4, UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly Resolution

40/33 of 29 November 1985, available at: http://www2.ohchr.org/english/law/pdf/beijingrules.pdf
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Rule 4, UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly Resolution 40/33
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This may be helpful for interpretive purposes. It is a recognition that States differ
legitimately on the minimum age owing to history and culture. But the commentary on the
rule suggests that the minimum age ought not to be too different from that age at which other
social and economic rights are acquired (such as marriage and/or the acquisition of civil
majority status).”* Rule 5 of the Beijing Rules is more relevant to the issue of transitional
criminal justice. It States that the aim of juvenile justice ought to be ‘the well-being’ of the
juvenile and urges a principle of proportionality.?*  This, however, is a reiteration of the
CRC rules on the question which set out the best interests of the child as the primary
consideration. Rule 6 makes provisions for the special needs of juveniles in terms of the
amount of discretion allowed ‘at all stages of the proceedings’.**® Rule 7 sets out procedural
safeguards such as, the presumption of innocence, the right to remain silent and the right to
presence of a parent or guardian during proceedings.”® Rule 11 states that ‘consideration’
shall be given to dealing with juvenile offenders without resorting to formal trials. This rule
seeks to avoid the stigmatization that comes with criminalization. However, it is directed
towards offences of a non-serious nature. Trials for serious international crimes are not
specifically implicated and not prohibited. Taken together with the rest of human rights law
on children, the Beijing Rules can be interpreted as a specialized system of juvenile justice.
They do not prohibit prosecutions of children and/or adolescents suspected of committing

international crimes. However, neither is this required. Therefore, these instruments suggest

213
Commentary, Rule 4, UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly

Resolution 40/33 of 29 November 1985, available at: http://wwwz2.ohchr.org/english/law/pdf/beijingrules.pdf

214
Rule 5, UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly Resolution 40/33

of 29 November 1985, available at: http://www?2.ohchr.org/english/law/pdf/beijingrules.pdf

15
Rule 6, UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly Resolution 40/33
of 29 November 1985, available at: http://www2.ohchr.org/english/law/pdf/beijingrules.pdf

216
Rule 7, UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), General Assembly Resolution 40/33
of 29 November 1985, available at: http://www2.ohchr.org/english/law/pdf/beijingrules.pdf

128


http://www2.ohchr.org/english/law/pdf/beijingrules.pdf
http://www2.ohchr.org/english/law/pdf/beijingrules.pdf
http://www2.ohchr.org/english/law/pdf/beijingrules.pdf
http://www2.ohchr.org/english/law/pdf/beijingrules.pdf

that States have agreed on an international set of rules which leave the decisions on the

criminal responsibility of children to the States themselves.

3.6.3 International Humanitarian Law and International Criminal Law

The conflict in Colombia qualifies as an internal armed conflict. In terms of a duty to punish
crimes committed during armed conflict, the relevant provisions are found in Common
Article 3 of the Geneva Conventions and Protocol Il to the Geneva Conventions 1977.%°
Neither the text of Common Article 3, nor any provision of Additional Protocol Il prescribes
a duty to prosecute violations of ‘grave breaches’ of the Geneva Conventions.?® This would
extend to an absence of a duty to prosecute grave breaches committed by children. However,
Additional Protocol Il States that under-18s cannot be punished by death penalty.?® This
suggests that under international humanitarian law they can be prosecuted. Otherwise, there
would be no need to set out a prohibition on the death penalty.

Further, a duty to punish becomes clear when international humanitarian law is read
in conjunction with international criminal law.”?* Recent developments in international

criminal justice suggest that prosecution for the commission of crimes under international

217
See Joint Communiqué #70, Havana, Cuba, 15 May 2016, (Agreement on Minors) available at:

http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017).
s Article 3 common to Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field
(GC I) 75 UNTS 31; Geneva Convention for the Amelioration of the Conditions of Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea (GC Il) 75 UNTS 85; Geneva Convention Relative to the Treatment of Prisoners of War (GC I1l) 75 UNTS 135; Geneva
Convention Relative to the Protection of Civilian Persons in Time of War (GC V) 75 UNTS 287 (all four Conventions adopted 12 August
1949, entered into force 21 October 1950); Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of Non-International Armed Conflicts (Protocol 1), ((adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS
609, article 4(3)(c).
Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of International Armed

Conflicts, (adopted 8 June 1977, entered into force 7 December 1978), 1125 UNTS 3

0 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of International Armed
Conflicts, (adopted 8 June 1977, entered into force 7 December 1978), 1125 UNTS 3, article 6 (4).
2 For an example of this approach see, Rogier Bartels and Katharine Fortin, ‘Law, Justice and a Potential Security Gap: The
‘Organization Requirement in International Humanitarian Law and International Criminal Law’, 21 Journal of Conflict and Security Law
(2016) 29.
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humanitarian law is permitted or even required. For example, article 8 of the Rome Statute of
the International Criminal Court provides jurisdiction for the court for war crimes.??* Article
8 states that war crimes include ‘[i]n the case of a conflict not of an international character,
serious violation of [Common Article 3]°.2%® Furthermore, the Tadi¢ decision, as well as the
statutes establishing the Ad-Hoc International Criminal Tribunal in Rwanda and the
International Criminal Court offer support for the view that international criminal
responsibility for certain crimes is required in non-international armed conflicts.??* As such,
as a matter of humanitarian law, it is clear that Colombia has a duty to prosecute those who
have committed war crimes. This would prima facie extend to children. However,
humanitarian law is relatively unclear on the minimum age of criminal responsibility.  This
is reflected in a number of its provisions concerning the recruitment of children into armed
forces or armed groups.

Additional Protocols | and 1 prohibit the recruitment of under-15s.?* Atrticle 77(2) of
Additional Protocol | States that ‘[t]he Parties to the conflict shall take all feasible measures
in order that children who have not attained the age of fifteen years do not take a direct part
in hostilities and, in particular, they shall refrain from recruiting them into their armed

forces.”?® This provision might be interpreted as suggesting that if children under the age of

22 Avrticle 8, Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002), 2187 UNTS 90,
article 30, available at:  https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf (last
g%cessed 12 July 2017).

Article 8 (2) (e), Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002), 2187 UNTS
90, article 30, available at: https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf (last
%czcdfessed 12 July 2017).

Prosecutor v. Tadi¢, ICTY-94-1-A, (26 January 2000); Statute of the International Tribal for the Former Yugoslavia 1993, _ (ICTFY
Statute), Statute of the International Tribunal for Rwanda 1995 (Rwanda Statute) and Rome Statute of the International Criminal Court 1999
(Rome Statute).

25 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts (Protocol 1), (adopted 8 June 1977, entered into force 7 December 1978), 1125 UNTS 3, article 77(2) and Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol I1),
((adopted 8 June 1977, entered into force 7 December 1978) 1125 UNTS 609, article 77(2)

220 Article 77(2) Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol 1), (adopted 8 June 1977, entered into force 7 December 1978), 1125 UNTS 3.
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15 ought not to participate in armed conflict, then they equally ought not to be prosecuted for
war crimes. However, this view might be doubted. The negotiators at the Diplomatic
Conference did not accept a proposed amendment by the Brazilian representative to the effect
that penal proceedings ‘shall not be taken against, and sentence not pronounced on, persons
who were under sixteen years at the time the offence was committed’.?*’

Thus, it appears difficult to conclude that States have agreed on a customary norm on
the non-punishment of child soldiers. It might be argued that the Diplomatic Conference
took place decades ago and that views on this matter have developed. However,
contemporary instruments are also incoherent in respect of the minimum age at which
children can participate in armed conflict. According to article 8(2)(b)(xxxvi) of the Rome
Statute, ‘conscripting or enlisting children under the age of fifteen years’ is a war crime in
non-international (and international) armed conflicts.?® This suggests that 16-18 year olds can
participate and be held liable for their actions in armed conflict. However, the Optional
Protocol on the Involvement of Children in Armed Conflict which States that non-State
armed forces ‘should not, under any circumstances, recruit...persons under the age of 18
years’.?® Further, the Statute of the Special Court for Sierra Leone provides that the Court has
jurisdiction over persons of 15 years of age. Article 7(1) sets out provisions for a juvenile
and restorative justice approach to the prosecution of the child soldier.?° Another view might
be that international humanitarian law and international criminal law do not explicitly

prohibit the prosecution of child soldiers.

227
Official Records of the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law Applicable in

Armed Conflicts, (1974- 1977: Geneva, Switzerland, CDDH/111/325, 307, see Matthew Happold, ‘The Age of Criminal Responsibility for
International Crimes under International Law’ in Karin Arts and Vesselin Popovski (eds.) International Criminal Accountability and the
Rights of Children (TMC Asser Press: The Hague, The Netherlands: 2005), 6972.

228 Rome Statute of the International Criminal Court, (adopted 17 July 1998, entry into force 1 Jul 2002) UNTS 2187, Article
8(2)(b) (xxxvi).

% UN General Assembly, Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed
Conflict, (adopted 25 May 2000, entered into force 12 February 2002),

% UN Security Council, Statute of the Special Court for Sierra Leone, Security Council Resolution 1315 (2000), 16 January 2002, article
7(2).
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3.6.4 Other post-conflict situations

In designing post-conflict mechanisms, the negotiators would also look at other post-conflict
situations. The most relevant for the purposes of post-conflict Colombia would be Sierra
Leone. There are important parallels in terms of the use of child soldiers, their participation
in a non-international armed conflict, and the establishment of a special ‘post-conflict
criminal court’.

More than 48,000 of the soldiers involved in the armed conflict were children
(defined as under-18s in international law).?* Unlike other post-conflict situations, article 7 of
the Statute of the Special Court for Sierra Leone (SCSL) did provide the court with
jurisdiction over child soldiers over 15 years of age.?* This is an important aspect of the
history and practice of child soldier accountability in transitional criminal justice. However,
the chief prosecutor decided that child soldiers in Sierra Leone were not ‘persons who bear
the greatest responsibility’ for the international crimes committed during the armed conflict
in that country.?®® He, therefore, refused to indict any child soldier perpetrators. This was
despite the view from the UN that declared that those ‘most responsible’ did not exclude
those between the ages of 15 and 18.%* The UN Secretary-General, Kofi Annan Stated that
although it was ‘inconceivable that children could be in a political or military leadership

position [...] the gravity and seriousness of the crimes they have allegedly committed would

. Mohamed Gibril Sesay and Mohamed Suma, Research Unit of the International Center for Transitional Justice, ‘Transitional Justice and
DDR: The Case of Sierra Leone’, June 2009, available online at: https://www.ictj.org/sites/default/files/ICTJ-DDR-Sierra-Leone-
CaseStudy-2009-English.pdf (last accessed 15 August 2017).

22 Article 7, Statute of the Special Court for Sierra Leone, established pursuant to UN Security Council Resolution 1315 (2000), 16 January
2000, available online at: http://www.refworld.org/docid/3dda29f94.html (last accessed 15 August 2017).

3
Press Release, Special Court for Sierra Leone, Public Affairs Office, (2 November 2002), available online at:

http://www.rscsl.org/Documents/Press/OTP/prosecutor-110202.pdf (last accessed 7 August 2017).

234
Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN Security Council, S/2000/915, (4 October
2000)
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allow for their inclusion within the jurisdiction of the Court.”®* Annan alluded to serious
calls for child soldier accountability from within Sierra Leone. He stated that ‘the
Government of Sierra Leone and representatives of Sierra Leone civil society clearly wish to
see a process of judicial accountability’.?®® Also, according to these voices, ‘the people of
Sierra Leone would not look kindly upon a court which failed to bring to justice children who
committed crimes of that nature and spared them the judicial process of accountability’.”’
This shows that the law on child soldier accountability straddles international and local
processes and principles. The Colombian peace agreement clearly states that child soldiers
may be responsible for international crimes.?® It leaves the decision as to whether to grant an
amnesty to child soldiers to a special unit in the ‘Special Jurisdiction for Peace’.”*

In terms of punishment, the peace agreement between the Government of Sierra
Leone and the Revolutionary United Front of Sierra Leone States that child soldier
perpetrators would be spared incarceration.?® Article XXX of the peace agreement States
that the special needs of child soldiers would be dealt with by the ‘international community’,

through the Office of the ‘UN Special Representative for Children in Armed Conflict,

25 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN Security Council, S/2000/915, (4 October
2000), 7.
26 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN Security Council, S/2000/915, (4 October
2000), 7.
7 Report of the Secretary-General on the establishment of a Special Court for Sierra Leone, UN Security Council, S/2000/915, (4 October
2000), 7.

Joint  Communiqué  #70, Havana, Cuba, 15 May 2016, (Agreement on  Minors) available at:
http://www.altocomisionadoparalapaz.gov.co/mesadeconversaciones/PDF/comunicado-conjunto-70-version-ingles-1-1463432344.pdf  (last
accessed 21 June 2017); Amnesty Law, Article 27, Point 10, chapter 4, ‘Final Agreement for the End of Conflict and the Construction of a
Stable and Long Lasting Peace’ signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace

agreement is available at: http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos%20compartidos/24-11-

2016NuevoAcuerdoFinal.pdf
23

9
See Amnesty Law, Article 27, Point 10, chapter 4, ‘Final Agreement for the End of Conflict and the Construction of a Stable and Long
Lasting Peace’ signed on 24 November 2016 and ratified by Congress 1 December 2016. The full text of the peace agreement is available

at: http://www.altocomisionadoparalapaz.gov.co/procesos-y-conversaciones/Documentos¥%20compartidos/24-11-

2016NuevoAcuerdoFinal.pdf

240
Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of Sierra Leone, 7 July 1999, (Lome

Accords) available online at: http://www.sierra-leone.org/lomeaccord.html (last accessed 15 August 2017).
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UNICEF and other agencies’.** This reinforces a view that international standards needed to
be taken into account and that child soldier accountability was not simply a matter for the
local community. Importantly, in Sierra Leone, international NGOs were against
prosecution.?? In their view, it put the success of their rehabilitation programmes at risk. For
this reason, and despite provisions that set out safeguards for juvenile justice, the Secretary-
General’s Report stated that ‘ultimately, it will be for the Prosecutor’ to decide whether
action sh