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Abstract

"Three Divorces at one instance with special reference to the Fatdwa of ibn Taymiyya."

The legal issue concerning three divorces at one instance and one sitting has been
regarded as highly controversial.

Muslims opinion on this issue all along 1400 years remained divided. Juristic
development on this controversial issue can be divided into three phases:

1. From the time of Prophet (saws) up to two years of the Khilafah of &Umar.

2. From the Caliph &Umar to the period of the Imam ibn Taymiyyah (1263-
1328AD/661-728 AH)

3. From the Imam ibn Taymiyyah (1328AD/728 AH) to date.

An attempt has been made to present the views of the most prominent Jurists who
support the legal effect of three divorces at one instance as absolutely irrevocable and the
legal views of Jurists who consider the matters as one revocable divorce.

The selection of the celebrated works representing both views are such that they cover all
three phases mentioned above on this legal issue.

Concerning the first view, the verdict (Qarar) of the fatawa on the subject "Three divorces
in one instance by the renowned Islamic Organisation of Saudi Arabia " Dar al-1fi3" which
has sanctioned by the honourable Shaykh Abdul Aziz ibn Abdullah ibn Baz, the President
of Dar al-Ifia, the grand Mufti of the kingdom of Saudi Arabia. And the very recent
views of leading Hanafi scholars of India under the leadership of Hadrat Mawlana Sayed
Asédad Madani, Amir al-Hind have been translated.

As regards to the second view the relevant pages of the celebrated fazdwa of the Imam ibn
Taymiyyah has been translated.

This study also presents the evaluation of both views, and is divided into two chapters.
The chapter one is sub-divided into two sections. Section one includes a brief
introduction of divorce, its Classification and revocation. Section two contains the
English translation of above mentioned two contemporary legal verdicts on this issues.

The chapter two presents the English Translation of the relevant aspects of the fatawa of
the Imam ibn Taymiyyah.

The Conclusion deals with a critical evaluation of both legal views enabling Muslims
who are divided in this issue to decide by themselves whenever they confront with such
problems.
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As for the Hamzah of continuity (hamzat al-wasl) it has been retained, e.g. as in ‘Abd al-Gaffar, ‘Abd al
Ghani except in two cases:

(a). Where the word ‘Abd precedes the divine name Allah, i.e. ‘Abddullah, not ‘Abd Allah.

(b). Where it is preceeded by Abi; in this case it is written as Abul-Husayn, not Abi al-Husayn

Some Arabic terms commonly used in this Thesis are as follows:
SWT: Subhdnahu wa ta‘ala’. i.e. His glorification and highness (Allah Himself).

SAWS: Sall Allahu ‘alaihi wa Sallam. i.e. May Allah (SWT) has mercy upon him and bless him (the
Prophet Muhammad saws).

A.S: ‘Alaihis Salam / ‘Alaihimus Salam (Peace and blessing of Alldh be upon him /them)
The name of the Companions of the Prophet Muhammad (saws). should be read with (r.a.a.) Radiya Allahu
‘Anhu / ‘Anha/ ‘Anhuma/ ‘Anhum/ ‘Anhunna (May Alldh (SWT) be pleased with him /her them etc.).



CHAPTER - ONE

Three divorces at one instance with special reference to the Fatawa of the Imam

Ahmad ibn Taymiyyah

Introduction:

The Imam Shaykh al-Islam Ahmad ibn Taymiyyah, who lived in the 13th/14th century,
was an eminent scholar, Muhadditl?, jurist and historian of Islim."  He wrote
voluminously on almost every aspect of /s/am. He was very systematic and thorough
but because of the colossal opposition from different groups of ‘Ulama’ and constant
political persecution of the then ruling esoteric, much of his writings, fatawas and
contributions were certainly lost.” Apart from his intellectual and religious pursuits
involving scholastical issues of ‘Agidah (cult and creed) and theological deliberation
between the Ash arites and Hanbalites, his deep devotion to the juristic problems and

Islamic Figh created a new horizon in the field of /jtihadt .

For the purpose of this research work, it is envisaged to explain in detail the juristic
opinion of the Imam ibn Taymiyyah. Alongside it opinions of other schools of thought
have also been outlined. Now a days it is known to the many learned people that most of
the work of the Imam ibn Taymiyyah has been preserved, compiled and published under
the title of Mumii‘ Fatawa of Shaykh al-Islam 1bn Taymiyyah. The works were
systematized and compiled by Shaykh Abd al Rahman ibn Muhammad ibn Qasim al-
‘Asimi Al Najdi al Hanbali. His son Muhammad assisted him in this great task and the

works were printed in 37 volumes under His Royal Highness King Fahd project of

& Scholar of Prophet Muhammad's(saws) tradtions.

b The Subject which discuss about Jurisprudence in Islam.

¢ Independent judgement in a legal or theological question, based on the interpretation and application of
the four Usil



publication, Saudi Arabia. The juristic opinion of the Imam ibn Taymiyyah regarding

divorce has been edited in volume 33 of the series.3

As per the requirement of this research work "Three Divorces at one instance with special
reference to the Fatawa of ibn Taymiyyah", we are presenting the English Translation of
the legal verdict of ibn Taymiyyah on three divorces at one instance from his famous
book Fatawa In the translation work I have written within the braket to make the idea

clearwith an introduction on the legal implication of three divorces at one instance.



SECTION ONE

Introduction Of the Section One:

DIVORCE: Definition, Difterences Between
Scholars and Their Analogy (in briet).

In accordance with the aims of the Shari‘ah the system of marriage has been established
for a sound, peaceful and healthy family life. In order to make the mutual life lasting and
harmonious, Allah (SWT) appointed the husband as a leader of the family. He mentions
in the Qur’an:

"Men are the Protectors And maintainers of women, Because Allah (SWT)

has given The one more (strength) Than the other, and because They support

) 1
them from their means”.

The mankind descended according to the Qur’an, from the same parents.
g8 el Jil g L gadi ailaa g ATl g SO (e ASTRIA U (uldl) Ly
"O mankind! We created you from a single (pair) of a male and a female, And made you
into nations and tribes, that ye may know each other’ 2
And In another verse: © 4 ) 58l ) g5 aSudii (o o< 318 0 AT a2y 7
"And among His signs is this, that he created for you mates from among yourselves, that
ye may dwell in tranquillity with them. ?

"It 1s Allah (SWT) who has put love and mercy between the hearts of each couple and
Jjoined one with the other in a harmonious relationship "* The special kind of love and
tenderness between man and woman is one of the mysterious creations of Allah (SWT).
The mother that bears children deserves respect and reverence. The wife, through whom

human beings achieve parentage, deserves reverence. Sex governs the physical life and



influences the emotions. It deserves full reverence in the highest sense of the term piety,

. 5
fear and righteousness.

Sex is not a thing to be ashamed of, but neither should it be treated lightly, or indulged to

excess. Itis a solemn fact in life. As mentioned in the Qur’an:

0 5la A ) galo] g Al) ) 5830 5 Ay | gadh g alids A A% a1 gild A1 & aS Bl

"Your wives are as a tilth unto you. So approach your tilth when or how you will. But
do some good act for your souls beforehand and fear Allah (SWT) and know that you are
to meet Him (in the hereafier) n®

The wise and considerate husband knows that he sows the seed in order to reap the
harvest in good time and with the correct intention of cultivation. He does not sow out of
season nor cultivate in a manner which will injure or exhaust the soil. The spiritual
aspect in the enjoyment of sexuality has to be preserved according to Islamic morality.
The office of father and mother is held in the highest veneration in Islam. Surely, every
child is born pure regardless of the acts of its parents, but its upbringing would be better if

its parents had the proper harmonious relationship.

Men and women are each otherss garments. They are for mutual support, comfort and

protection, fitting into each other as a garment fits the body. The Qura’n says:

720 el i g S b

"They are your garments and you are their garments a7

The mutual rights between husband and wife have been defined by Allah (SWT):

cig pally Gle g3 Jia gl
"And women shall have rights similar to the rights against them, according to what is

equitable. s

In order to stabilize family life Islam introduced various measures which ended
unfavourable pre-Islamic customs that were very unfair to women in wedlock.

Sometimes in a fit of anger or caprice, a husband would take an oath by Allah (SWT) not



to approach his wife, thus depriving her of conjugal rights but keeping her tied to him
indefinitely. Islam disapproved of such thoughtless oaths which harmed wives, but
insisted on proper solemn internal oaths being scrupulously observed. "Allah (SWT)

looks to intentions, not mere making up of minds to see if adjustments are possible n?

The intention of divine law is to maintain the married state as far as possible but it does
not unnecessarily restrict the liberty of spouses. Divorce is allowed in Islam. It checks
hasty actions as far as possible, and leaves the door to reconciliation open at different
stages. Even after divorce a suggestion of reconciliation is made but subject to certain
precautions against thoughtless action."’ A period of ‘iddah (prescribed period) for three

monthly course is prescribed to see if the marriage, conditionally dissolved, can be saved.

If for any reason whatsoever, a marriage is failing, the Shari‘ah encourages reconciliation
between the spouses. When a good relationship between the spouses becomes distinctly
impossible, however, Islam does not keep them tied with a loathsome chain to a painful

and agonising situation.

"As soon as differences between two spouses take a serious turn towards endangering
their marriage contract, there is a prescribed solution to sorting out the differences and
hopefully bringing about a reconciliation between them. The Qur’an says:

Do Lale S A1 o) Lagas i) (38 5 Ll Ty gy ) Ll (ha LaSin 5 alal (g L | Sinll Logriy (3185 8

"If you fear a break between them two, appoint, (two) arbiters, one from

his family, and the other from hers, if they wish for peace. Allah (SWT)

will cause them reconciliation : for Allah (SWT) has full knowledge and is

acquainted with all things ntl

Bearing in mind the aforesaid divine command for mutual reconciliation, in the case of
the wife being rebellious, the following four steps are recommended (applied in order
until one is successful):

(1) Verbal advice or admonition;

(2) Suspension of sexual relations;

(3) Administration of slight physical correction;



(4) Calling in a family council to attempt a reconciliation between the spouses.

The gist of these rules is contained within the following Qu ‘anic verse:
JoaS Gle (IS A1 O Slas Ggale 15305 b oSindal (a0 g0 puial 5 qalimall (3 0n 5 nals 0 sland a5 s 0 sA3 A

"And as to those women on whose part you fear disloyalty and ill-conduct,
admonish them (first), (next), refuse to share their beds, (and Last) beat
them (lightly); but if they return to obedience. Seek not against them
means (of annoyance), for Allah (SWT) is Most High, Great (above you
al).”

There are times in human life when it becomes impossible to continue with a cordial
relationship between spouses. It is part of human nature that, in spite of all the
achievements and scientific progress, human frailties become apparent. At such times
good preaching and wise counsel may also not work. It is in these circumstances, when a
working marriage becomes impossible, that it is better to separate amicably rather than to
drag the situation on indefinitely, such that the family-home becomes unbearable. It must
be remembered that the immediate victims are the children of such a family unit. In
Islam marriage is a contract and the contract should be made to work but not when it
become humanly impossible. It is only in such unavoidable circumstances that divorce is
permitted in the Shari‘ah. When such circumstances arise, one has to keep in mind that
through marriage, the wife has taken a solemn covenant (Mithag) from the husband.
AlQur’an says:
Male Wlie aSie (330

13
"And they have taken from you a solemn covenant".

Emphasising the mutual responsibility, trust, love, affection and solidarity, Abul ‘Ala
Maududi said, "The bond of marriage should be srengthened as far as possible and every
effort should be made to keep the marital union intact. However, when all hope of love
and compassion between them is gone and the marriage becomes a danger to the
objectives of the law, no insistence should be made on keeping the unwilling partners tied

together, with their mutual hatred, dislike and distrust. In such a situation it is in their

6



interest, as well as in the interest of society, that their separation be permitted. In this
matter, the Islamic law has maintained a balance between its concern for the demands of
human nature and its regard for the preservation of the social good. This balance has no
parallel in other laws of the world. Islam seeks to make the marriage tie strong, but it
does not make it unbreakable when the married life of the spouses has degenerated into

intolerable misery. So, the door of separation has been kept open”.14

According to K.N. Ahmad divorce is a controversial subject. The dissolution of marriage
brings about the disintegration of family life with consequent uncertainty and
unhappiness for children born of the marriage. It is obvious, however, that when the
spouses can no longer live in harmony and have lost all mutual regard, the continuance of
the unhappy marriage would breed hate and disgust, and is likely to ruin the lives of the
parties involved, either one or both of them, and of the children.”> On the basis of
Qur’anic injunctions and the guidance from the Sunnah of the Prophet (s.a.w. s.), the
jurists of the four Sunni schools of Islamic Jurisprudence have given classifications on

) 16 ) ) )
divorce.  This classifications are as follows:

1. Divorce becomes wajib («—x's') most essential in the case of Talaq a/ Hakamayn fi
al Shigag (Divorce implemented by arbitrators when husband and wife disputed
themselves).

2. Divorce is Makriih (»55«) reprehensible, when it is not essential - if there is no
harm anticipated either to one's self or one's wife, and there is still some hope of
reconciliation. This is based on the Hadith that, the "Most hated among things
permitted by Allah (SWT) is divorce"

3. It is Mubah (c\««) permissible, when there is a need for it, particularly when the
wife's character is bad and thus some harm is expected through the continued
marriage.

4. It is Mandiib (-sxx) recomanded, when the wife is not fulfilling the essential duty
of Allah (SWT) imposed upon her, or if she happens to be unchaste.

5. It Mahzir (Lsks<) forbidden, when it is given during the days of her monthly

.17
periods.



N.J. Coulson also mentioned in this regard:
The ideal code of behaviour which is the Shari‘ah has in fact a much wider scope and
purpose that a simple legal system in the Western sense of the term. It is also a
composite science of law and morality, whose exponents (fugaha sing faqih) are the

guardians of the Islamic conscience.

Hence all acts and relationship are measured by a scale of moral evaluation. On the
positive side of a central category of acts which are permissible or indifferent (mubah) are
firstly acts which are recommended (mandiib) where performance brings reward from
Allah (SWT) but omission does not entail punishment. Secondly acts which are
obligatory (wdajib); On the negative side of the scale are firstly acts which are
reprehensible (makriih) where omission brings reward but commission does not entail

punishment and secondly acts which are prohibited outright (harém).”b

It appears that the procedures, rules and regulations adopted by the Shari‘ah are
sympathetic and realistic and attach great importance in the happiness of both the
spouses. Every attempt has been made to maintain a marriage tie, but once it is
established that a marriage has proved a failure, the husband and wife being unable to live
happily together and the very objectives of marriage are defeated so that it becomes a

mere farce, then the continuation of such a marriage is no longer considered desirable.

This study is related with the "three divorces at one instance with special reference to the
Fatawa of ibn Taymiyyah". The scope of this thesis is too limited to have a full academic
discussion on the subject of divorce in Islam. The jurists are of different opinions on this
legal issue. During the life time of the Prophet (saws), his Companions and their
followers were unanimous on the procedural and behavioural aspect of divorce especially
with regard to frequent and multiple utterances at one time. Several pronouncements of
divorce close together was considered only one divorce in action and the same practice
was followed during the time of the first Caliph and two or three years of the second
Caliph, ‘Umar ibn al-Khattab.

Considering the frequent misuse of the privilege of divorce the second Caliph ‘Umar

promulgated the legislation as a chastisement to the person, who divorced his wife three



or more times at one instance, will be considered three divorces without further scope to
take his wife back. The four famous Sunni jurists namely (1) the Imam Abu Hanifah (d.
150AH), (2) the Imam Malik (d.149AH), (3) the Imam Mohammad Idris al-Shafi‘i
(d.179AH) and (4) the Imam Ahmad ibn Hanbal (d.241 AH) accepted and agreed with the

decision of the Calip ‘Umar

The majority of jurists termed the triple utterance in one instance as an innovated divorce.
In general the jurists appear to have expressed different opinions on particular points.

The reasons for this difference of opinion among the jurists are two, which are as follows:

(1) One group of Muslim jurists considers that a verse of the Qur’an or a Hadith
(tradition of the Prophet Muhammad saws) is to be interpreted literally, but the other
group prefers to look into the underlying idea and to apply the basic principle according
to the changed conditions and to meet the requirements of their own times. They
consider that the spirit of a rule cannot be changed, but its application changes with time,
environment, circumstances, conditions etc. It is obvious that these two modes of
interpretation will result in a difference in the application of the rule though there is no
difference in the basic rule applied by them.

(1)  The other group differs in the application of a certain rule of law. Thus, some
jurists hold that a rule should be followed and applied strictly so that people should not
take undue advantage in any way and may not lightly ignore it and commit a breach of
it.'*
In reality there is no real difference in the basic rule applied by the jurists, but the
difference arises out of the process of application of a rule. As the basic rule in each case
is generally the same, it is open to adopt such interpretation of law as meets the needs

and requirements of the times.

The Imam 1ibn al Qayyim has rightly explained that the Shari‘ah is based on justice and
wisdom. It is meant for the worldly and spiritual benefit of the people, and means for
complete justice for all and absolute kindness and wisdom. Therefore, we cannot imagine

a code of law of the Shari‘ah in which there is cruelty instead of justice, hardship in place



of leniency, loss instead of advantage and foolishness in place of reason. He stresses that
law changes with the change of environment, time, place, financial conditions and
customs of the people and that misunderstanding arises among many people due to their
ignorance of the relation between human society and the law, which has constricted the

scope of Islamic Shari ah.”

The juristic difference of opinions of the four Sunni Imams will be taken up for
discussion in the ensuing paragraphs. The main view point of the Imam ibn Taymiyyah

will be discussed in the light of the translation of his 7atawa in the second chapter.

DEFINITION OF DIVORCE:

The literal meaning of the word 7al/ag is to separate. Its root is falqun from which the

word [t /ag has been derived. The meaning of /t/ag is freedom.

In the Shari‘ah talag has been defined as terminating the bond of the marriage contract

with explicit or implied words.””

N.J. Culson in his book "A History of Islamic Law" has stated about divorce in
Islam :-
Talaq is classified by the Sunnites, according to the circumstances in which it is

pronounced, as either "approved" (falag al-sunnah) or "disapproved" (talaqg al bid ah).

Talag al Sunnah may take the form either of a single pronouncement which is revocable
by the husband until the expiry of the wife's ‘/ddah, or of one pronouncement of falag
followed by two further confirmatory pronouncement in successive months. When

divorce becomes irrevocable on the third pronouncement.

Talag al bid‘ah (Innovation divorce) on the other hand, primarily designates forms of

pronouncement which are immediately irrevocable, such as where a single

10



pronouncement is expessly declared to be final or where three divorces are pronounced at
the same time. But in order to qualify as "approved divorce" a pronouncement should be
made in a wife's period of "purity" (tuhr). So, when she is not menstruating during which
he has no sexual relations with her, and failure to deserve these attendant conditions will

render the pronouncement "disapproved".

In sunnite Islam the distinction between these two forms of 7a/dg is a purely moral one,

for both types are equally valid and effective in law. 2!

The famous Hanafi jurist - Kamal al-Din ibn Humam - has defined divorce in his book
Fath al-Qadir that divorce is an act of terminating the bond which begun by the marriage
contract through expressing or implying words or with any other means, for example, a

decree of a Qédi.22

Al-Midani ‘Abd al Ghani has defined divorce as:
"Terminating instantly or consequently the bond of marital agreement with explicit

23
words".

Shaykh ‘ala al-Din al-Haskafi has defined it, as:
"Divorce, according to Islamic law, is terminating the tie of marriage instantaneously
through irrevocable divorce or consequently through revocable divorce with explicit

word" 24

Mahmud al-Nasafi in his book Kanz al-Daqa’ig, Ibrahim ibn Muhammad al-Halabi in his
book Multaga al-Abhur and Ahmad ibn ‘Ali ibn al-Sa‘ati author of Majma*® al- Bahrayn
state that:

"Terminating the established bond of marriage is called divorce".”’

11



Other Schools of Law:

The above definitions of divorce are those laid down in the Hanafi Figh books. Similarly,
other schools of law also defined divorce. These definitions differ somewhat from those

of the Hanafi school of law.

A Maliki jurist Muhammad ibn ‘Abd al Rahman al-Maghribi (d. 954 A.H.), wrote:
in his book Mawahil al-Jalil:
"The divorce is a judicial procedure which prohibits the right of a husbands conjugal

enjoyment with his wife" *®

Al-Khatib Muhammad al- Sharbini a Shafi‘i jurist has defined divorce in the following

words:
"Terminating of marriage contract with the specific word Talaq or similar to it."”?
According to al-Magqdisi a Hanbali jurist (d. 968 A.H.):
"The divorce is either the termination of the bond of the marriage or part of T

All the above mentioned definitions, though legally genuine are not so comprehensive to

encompass all the elements which are included in the earlier definitions of divorce.

Furthermore, the definitions which are provided in the various celebrated books of
Islamic jurisprudence most of those cannot be regarded as comprehensive. As these are

brief and do not cover all legal aspect.
Classification of Divorce:

1. There are two forms of Divorce:

(1) 7alaqg al-Sunnah (Divorcee according to the method indicated in the traditions of the
prophet (saws).
(i) Talag al- Bid‘ah (Innovation divorce), which has not applied according to the

method indicated in the traditions of the Prophet (s.a. ws.).

12



2. The Kinds and eftects of divorce:

(1) Revocable divorce
(ii) Irrevocable divorce

(ii1) Absolute irrevocable divorce.”’

According to Hanafi school of thought there are two modes of pronouncing 7Talaq al-
Sunnah.

(1). Talag al-Ahsan (Most approved form of divorce)

(i1). Talag al-Hasan (Proper form of divorce)”

(1). 7alag al-Ahsan: In the case of this divorce, one single revocable divorce is
pronounced by a husband, who has already consummated the marriage, during the period
in which the wife is free of menstruation and when she has not been cohabited with the
husband, and left her to complete her ‘iddah (the prescribed waiting period). If she is

pregnant, until delivery.31

Talaq al-Ahsan is based on the narrative of Ibrahim Nak#h 7 stating that, the companions
of the Prophet (saws) have been approved of the divorce which was pronounced once to
the wife, and thereafter she left until she completed three monthly periods, if she

. . . . . 32
menstruates, otherwise three months, if she is pregnant then until delivery.

It has been narrated in the Muwatta’ of Imam Muhammad that 7alag al-Sunnah is the
Talag which the husband pronounces to his wife in the state of purity, keeping in mind
her waiting period. Without having sexual intercourse during this period. This procedure

has been accepted by the Imam Abu Hanifah and his followers.”

(i1) 7alaq al-Hasan : Is the second approved form of divorce through which a husband,
who has already consummated the marriage, pronounces one revocable divorce during
each of three successive periods in which the wife, free from menstruation, and she has

not been cohabited.** There is no disagreement about 7alag al-Ahsan being a divorce in

13



accordance with the method indicated in the traditions of the Prophet (saws). The Hanafi
base their formulation of law on the verse of the Qur’an, ‘ol oa \s8kd* ie., "that you
divorce them at their term of probation "3 That is, three divorces are to be pronounced in
three period of purity. The Hanafis, in support of their interpretation of the verse, cite the
incident of ‘Abdullah ibn ‘Umar. He divorced his wife in the state of her menstruation.
‘Umar consulted the Prophet (saws) about the action of his son. The Prophet expressing
his anger said, "Abdullah has contravened the Sunnah which was ordained by Allah
(SWT)" and added, "ask him to bring her back". In other words, proper divorce is that

which compressing of one pronouncement of 7a/4qg in each period of purity.36

View point of the Imam Malik:

According to the Imam Malik, to pronounce one divorce in each of the period of purity,
(the Hasan procedure), however, is also an innovation. Pronouncement of one divorce by
the husband is the approved divorce, according to the Prophet's traditions. because
divorce, as a matter of fact, is prohibited. It is permissible only in the case of necessity of
getting rid of the wife, and that purpose is served by the pronouncement of one divorce
only.37 The Imam Malik explained that the divorce, according to the traditions, is that
which is pronounced revocably once by the husband to his wife during the period of her
purity in which he has not cohabited with her. She is left alone during her ‘7ddah (waiting
period) of three menstruations, and during this period no further divorce is required to be
pronounced. The basis of his assertion is that the divorce, according to the Sunnah, is
that which is pronounced for the fulfilment of a specific purpose. This purpose is already
attained by the pronouncement of one divorce. Hence, the pronouncements of the second
and the third divorce in the second and the third periods of purity are not only
unnecessary but abominable. The pronouncement of all the divorces at a same time, are

detestable, as the first divorce has taken effect, the second and the third are unnecessary.38

View Points of the Imam al-Shafi‘i:
The pronouncement of three divorces at a time, according to the Imam al-Shafi‘1 is also in
accordance with 7alag al-Sunnah. Whereas the pronouncement of three divorces at a

time, according to Hanafis and Imam Malik, cannot be said to be 7alag al Sunnah. The
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Imam Shafi‘T argued on the basis of a tradition of Mula‘anah which took place in front of
the Prophet (saws) as reported in the Sunan Abt Dawud (d. 275 A.H.):

o ) Uy (G sapse Jls sy Cpall AT 1 (Blaall J381 0 arse Of ol sae bl aes 0 Jems o e 0 0

& Cpaall alig) Mo 43l ya) o 235 Sy byl bl Jgmay L JU8B il o s (3 5 5 alas s e )

"That ‘Uwaymir ibn Ashqar al ‘ajlani after imprecating his wife pronounced three

divorces to her in the presence of the Prophet (saws). If the three divorces were not

Sunnah, the Prophet (saws) would not have maintained silence. He must have, then and

there, told ‘ajlani that this was not the proper way of pronouncing divorce."

The Imam Malik, in replying to the matter says that, ‘ajlani had pronounced three
divorces after imprecating his wife. The imprecation itself had made the wife irrevocably

. . . 39
divorced; therefore, the pronouncement of divorces thereafter were meaningless"

A renowned Hanaft jurist the Imam Kasani construes this averment of the Imam Shafi‘i
that, he neither called it 7alag al-Sunnah nor Talaq al-Bid‘ah as stated by him (the Imam
Shafi‘1):
el Jrdeny Vs diw 3DUal) s 8 Caef Y adlal) J
"l am not aware of the number of divorce, wheather these are based on Sunnah or

bid‘ah (but to me) these are permisible".40

The innovated divorce is also called irregular divorce. The practice such a divorce is
regarded as sinful. There are two kinds of irregular divorce:

(a) Asregard time

(b) As regard number

(a) As regard of times:-
If during the period of menstruation of a woman a revocable divorce is pronounced, then

it will be considered as an innovated divorce.

& 5308 o lalll aay Gl ey Glalll QUGN LS 8 (g Al 4a AT (1)
5259 485 0 ye 3Ol s 1) 5 SN Gl sm 30 s
3-2-1 a8 glalll QIS i abia s (2)
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It has been held incumbent in such matters upon the husband to have recourse to his wife.
Burhan al Din Marghinani has explained the reason for such cases in al-Hidayah, and said
that the intrinsic meaning of the injunction regarding divorce, as contained therein, may
be duly observed and avoided from committing any sin as far as possible. On the other
hand the wife also, may not suffer from the agony of observing the term of probation
longer than usual.*' The event of divorce which has occured in the menstruation, the
necessity of having recourse to the wife is supported by the authentic hadith that when
‘abdullah ibn ‘Umar divorced his wife during menstruation and ‘Umar consulted the
Prophet (saws) about it, he replied, "Ask him (‘Abdullah ibn ‘Umar) to have recourse to

.42
his wife".

(b) As regard of number:-
It is based on the number of divorces, when the husband has pronounced three 7al/ig
either at the same time or on different occasions during the same fuhr, as when the
husband says, "You are divorced thrice", or "You are divorced", "divorced", "divorced",

it is 7alaq al bid‘ah it will be effective and considered irrevocable.”

Revocable divorce:-

Talag al Raj‘i (recable divorce) is a mode of pronouncement in which the separation
occurs after the end of the term of probation and the husband without contracting
marriage has the right of having recourse to his wife during her term of probation. When
a person pronounced one or two divorces to his wife and he does not use the word ba’in
(irrevocable) with the word 7alag as he says to his wife, "I divorce you", it will be
considered as a revocable divorce and the husband may have recourse to his wife within

her period of probation, whether she is agree with it or not.
A renowned Hanaft Jurist Imam ‘Ala al Din al-Kasani (d 587 A.H.) asserted:

"(And similarly) he (husband) has the authority to recourse with her either with or

without her consent".
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Irrevocable divorce:
Irrevocable al-Ba’in 1s also sub-divided into al-Sughra (Minor status) and al-Kubra

(Major status) :-

Irrevocable divorce of minor status (7alaq al-Ba’in al-Sughra) is a divorce which take
place after the completion of the probation and the marriage contract breaks. The
husband cannot have recourse to his wife during her term of probation. But, after the
completion of the term of probation, if the parties mutually agree, they may remarry with
a new marriage contract. Thus, if a person pronounces one or two divorces to his wife
along with the word Ba’in (irrevocable), for example if he says, "I divorce you one or two
irrevocable divorces", then according to the three schools of jurisprudence, other than the
Imam Shafi‘T's school, the woman shall stand irrevocably divorced and the husband,
during her term of probation ( 7ddah), have no previleage of recourse. But the husband
may remarry with a new marriage contract with his wife by mutual consent either during

or after her ‘7ddah.

Irrevocable divorce of major status (7a/iq al-Ba’in al-Kubra) is that in which the
husband cannot re-enter into a marriage contract with his divorced wife unless she
married and had intercourse with another person who then divorces her or she becomes a
widow. Generally, according to jurists, an irrevocable divorce of major status takes place
when the husband at one time or at different times pronounces three divorces by one or

... 44
more words to his wife.

Divorce during menstruation is effective or not?

The pronouncement of divorce during menstruation of a woman regard as an impious
action. During this period, the Qur’an forbids Muslims husband to establish conjugal
relation with their wives. It has natural implications. During this period the husband
would not be as close to his wife as he was during the period of purity he might be
inclined to save the marital relationship. If it is pronounced during the menstruation
period it would increase the ‘“ddah (period of probation) unnecessarily for the wife. The

term of probation by doing so becomes lengthened, as the menstruation period in which
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the divorce is pronounced, is not taken into account. The woman faces unnecessary extra
trouble in waiting. But according to all the four schools, namely the Hanafi, the Maliki,
the Shafi‘t and the Hanbali however, the divorce which is pronounced during

S .4
menstruation is legally effective. i

The pronouncement of three divorces at one time is not only detestable but underminds
the Qur’anic injunction, as Allah (SWT) says:
MOl g e ) g s lanald (4l e (Y
" The divorce is only permissible twice; afier that the parties should either

hold together on equtable terms or release her with kindness n48

So, when the husband pronounces three divorces at a time then he forfeit the right of

revocation.
How to recourse with the wife:

The husband has the authority of recourse when he pronounces one or two revocable
divorces to his wife, either by words or actions. For such recourse during the period of
probation the husband is legally not required either to re-new marriage contract or fix
dowry. In this case without her consent, and without fixing any fresh dower he could re-
unite the marriage tie with her before the term of probation expires, but once it has
expired this right cannot be implemented. Thus, if a husband divorces his wife before the

. . o . . 4
consumation of marriage the wife is not legally required to observe ‘7ddah. 7

The term " Ruj‘ah"
The term Ruj‘ah is used for revocation of divorce. Ruyj‘ah is defined in the fatawa

‘Alamgiryyah as "the restoration of marital status which had been existed before divorce,

during probation period (is called Ruj‘ah)." *®
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Approval of the Qur’an:
The Qur’an approves the ruj‘ah, whereupon prescribes the period of ‘‘ddah and grants a
right to the husband for reconciliation:-

Mgy (R ga e ) g sra (R sl (glal (L g luadl) atilhs |8

"When ye divorce women and they fulfil the term of their ‘/ddah, either

take them back on equitable terms or set them free on equitable terms".”
The Qur’an mentions the limit of ‘“ddah:

"Divorced women shall wait concerning themselves for three monthly

. 50
periods".

The Qur’an also sanctions for the husband the right of reconciliation:
Mool 1ol ) @Iy 3 oaa s Gal el s "
"And their husbands have the better right to take them back in that period,

if they wish for reconciliation n3l

The word 7msak in the above mentioned verse means "restraining the marital tie" It is
clearly indicates that the Qur’an intends prolongation of marital life, seeking a lasting
marriage proprietorship regarding the wife; it is not restored after it has been lost. The
word Bu Ul in the above mentioned verse is the plural of Ba‘/, which means husband. It
indicates the ruj‘ah can only take place during the ‘/ddah, because the marriage contract
end when the ‘7ddah expires, the husband does not remain as a ba / because the marriage

relationship has ceases.

Example in the Sunnah.-

If the husband pronounces revocable divorce, he has a right to recourse with his wife
during her ‘iddah whether she is in a state of purity or in menstruation or after sexual

intercourse. This is supported by an action of the Prophet (saws) when he divorced his
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wife Sawdah , by a single divorce, using the word /‘taddi ((5-\-“9!) 1.e., count your ‘/ddah.

Thereafter, during her probation period he had revoke the divorce. Similarly, he had
divorced his wife Hafsah revocably and by sexual intercourse he had recourse to her. In
the Shari‘ah the existence of the marriage contract continues after divorce as long as the
“ iddah has not been fulfilled.*

Revocation right:

The right of revocation exists as long as the wife remains in her period of probation,
prescribed by the Shari‘ah. 1f the ‘iddah expires, the husband loses his right of recourse.
The marriage tie in between them terminates. The husband and wife can remarry with a

new marriage contract.

The method of Ruj ‘ah:

If the husband desires to have recourse to his wife during her term of probation the
popular method is that he should pronounce the word of revocation to his wife like
"Raja ‘tuki” (1 revoke you) in front of two witnesses, and then he may resume his conjugal
relationship. The celebrated Companions ibn Mas‘ud also expressed the same opinion.
"The virtuous method of having recourse to his wife is that the husband at the time of oral
revocation of divorce must have two witnesses. When he (ibn Mas‘tid) was asked for his
adjudication on the action of a person who had sexual intercourse with his divorced wife
without oral declaration, he said that the person contravened the Sunnah both in
pronouncing the divorce and in having recourse to his wife. The proper way was that he
should first have made an oral declaration of recourse to the wife in presence of two

) ) . 53
witnesses and then should have sexual intercourse with her".

In fact, it is the most virtuous method of having recourse to the wife that the husband
makes an oral declaration about it, in presence of two witnesses, but the recourse by act is
equally valid and effective. If the husband therefore, during the term of probation of his
wife kisses her, touches her, or looks at her private parts these acts of having recourse to

her shall establish Ruj ‘ah undoubtedly.
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As the husband keeps the marriage contract intact by having sexual intercourse with the
wife, similarly the aforesaid acts re-affirms that. If the husband looks at other than the
private parts of the body of his divorced wife, the same shall not be considered amounting
to Ruyj‘ah, for looking at other parts of the body is not exclusively confinded to one's wife.
The open parts of the body of other women also can be looked at. The same rule is
applicable to the principle of the creating prohibition by affinity. The principle is that
only such acts exciting corresponding feelings, are accepted as acts of Ruj‘ah as are
exclusively permitted between the husband and wife, the act and passion both being

. |54
essential.

Ruy‘ah from the side of the wife : On the same principle Abt Hanifah (d150A.H.) and his
disciple Muhammad al Shaibani (d 189 A.H.) hold that if within the ‘ddh the divorced
wife resorts to such acts with corresponding passions as are exclusive between the
husband and wife, Ruj‘ah will be effected. Abu Yusuf (d182 A.H.) however, differs on
the ground that it is the husband who has proprietorship of marriage contract. The other
two Imams base their view on the matter on the fact that, lust and passion are common to
both man and women. They support their opinion by citing the analogy of 'prohibition by
affinity' when man and women acting in such lustful manner create the prohibition with
equal certainty. In case of acts of intimacy proceeding from the side of the divorced wife,
It would be incumbent that the husband accepted that she acted lustfully. If he does not
admit so then, Ruy‘ah will not be established. The admission as above on the husband is
so obligatory that it cannot be replaced even by the testimony of two witnesses that the

woman acted lustfully.

Consideration for revocation: There is no consideration for revocation of divorce, i.e.
having recourse to the wife, during her period of probation, as the marriage tie subsists.
For the same reason the consent of the wife, too, is not required for having recourse to

55
her.

The right of 'having recourse to' (the wife) belongs only to the husband, as Allah (SWT)
(Allah (SWT)) says: "cwaz @i ceilsns" Their husbands are more entitled to have recourse

to them" (Al-Qur’an ch, Al-Baqarah 2:228).
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Revocable divorce and sexual intercourse: Al-Sarakhsi writes that the word "bu ‘i/' in the
above quoted verse means the "husbands". The use of the word "ba /', for husband,
proves that marriage, after the pronouncement of revocable divorce, still continues. There
is, in this verse, a hint also to the effect that the husband after having pronounced a
revocable or two revocable divorces may validly have sexual intercourse with the wife
during her period of “ddah. The rule followed by the Hanafi ‘Ulama’ is the same viz. as
laid down by Sarakhsi (d. 286 A.H.) that, "the husband after having pronounced a
revocable divorce may lawfully have sexual intercourse with his wife during her term of
probation" But the desirable method is that the husband should at first have recourse to
the wife by oral declaration in the presence of two witnesses and then he may have sexual

intercourse with her.

The view of Al-shafi‘l: According to Al-Shafi‘t the husband's may have sexual
intercourse with his divorced wife lawfully, if he during her term of probation recourse to
her by oral declaration first, in the presence of two witnesses. Al-Shafi‘1 in support of his
point of view, cites the verse, "If they (spouses) intend rectification (Al-Qur’an Ch, al-
Baqarah 2:228). And rectification is possible when there is some defect. He says that the

. . . 56
defect arises because of the sexual intercourse being unlawful.
Criticism on Shafi‘T's view:

The contention of Al-Shafi‘i in this respect is that, without having recourse to the
divorced wife by oral declaration, the sexual intercourse with her is not lawful, because
the divorce has its own effect. The Hanafl's, however, on this point argue that Allah
(SWT) (Allah (SWT)) has called "Ruj‘ah" (having recourse to ones wife) as "/msak"
(retaining or keeping back). It indicates that marriage contract still subsists
unconditionally. When the marriage contract subsists, having sexual intercourse is lawful.
As the very meaning of the continuance of marriage contract is that, the husband holds
the right of sexual intercourse with his wife lawfully The subsistence of the marriage
contract is further supported by the fact that after a revocable divorce, the husband can

exercise several kinds of rights over such divorced wife during her term of probation, e.g.
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Zihar, ila’ and /i ‘an, the last entitling the wife to sue for dissolution of marriage. Beside
this, if during the wifess ‘7ddah any one of the couple dies, the survivor shall inherit from
the other. The husband can also agree to Khul/‘a with the wife. The right of agreeing
with Khul‘a and to exercise other forms of the termination of marriage, can only vest in
the husband as long as the marriage contract subsists. This subsistence of the marriage
contract is further established (even without oral declaration of Ruj‘ah). It is quite lawful
for the husband to have sexual intercourse with her by itself, recourse is not the reason
for the lawfulness of the sexual act. It is apparent that, in recourse it is not necessary
either to fix fresh dower or obtain the wifess consent. This confirms the subsistence of the

. . 57
marriage-tie.

A further argument supporting the existence or continuance of Nikah (marriage) after a
revocable divorce, is the pronouncement of a second divorce which can also be lawfully
made. As the marriage contract continues to remain intact after the second divorce, So, it
is bound to be held intact after the first divorce. Indeed, in case of pronouncement of one
or two revocable divorces the termination of the marriage contract depends on the fact
that, if the husband abstained from the recoursing his wife till the expiry of her term of

probation (then the marriage contract terminates to a breach).58

Conditional Revocation: Revocation of divorce cannot be made contingent on some
condition nor expression of intention to do so would be of any effect. If the man says that

he would have recourse to the wife next day or by a certain time it will have no legal

effect.59

Admission of Revocation: If the husband tells his wife within the period of her ‘iddah
that he had revoked the divorce, the words of husband, in the circumstances, shall be
believed, because he informs of such an act of his i.e. revocation, at the time when the
right of revocation subsists. If the husband tells her after the expiry of the period of
probation it shall not be believed, because he speaks of it at the time when he has no
subsisting right of revocation. The reason is that such admission can be either true or
false. If it is within the period of probation when he has the right of revocation he cannot

be presumed to speak falsehood. His statement, therefore, shall be believed. If he makes
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the admission after the lapse of the period of probation when he has no right of revocation
he may not be speaking the truth. His statement, therefore, shall not be believed. This is
on the analogy of the admission made by an agent which binds the principle only when
made during a subsisting agency. If, however, the husband after the lapse of the period of
probation of his wife says that he had recourse to the wife who supports his statement it
shall be believed, because one of the two must be speaking the truth. So when both of
them admit the fact of having recourse to, it shall be established, particularly because

both agree.60

Al-Sarakhsi (d 286 A.H.) says in Al-Mabsut that after the lapse of the period of
probation of the divorced wife if the husband produces two witnesses to prove the fact
that he had revoked the divorce within the period of her probation, then, too, the fact of
revocation shall be established, because a fact testified by two witnesses establishes the
fact in the same manner as if it has been seen by one's own eye. This is a peculiar
situation. Here is a fact which is not accepted on the husband's admission is declared to
be proved through witnesses. If the husband's admission of Ruj‘ah is made after the
expiry of ‘7ddah, can he or can he not compel the wife to take an oath that Ruj‘ah took
place. According to Abu Hanifah (d 150 A.H.) he cannot but according to his two
disciples (Abu yusuf (d 182 A.H.) Muhammad al Shaibani (d 189 A.H.) he can compel

the wife, for the oath is in respect of Ruj‘31161

Revocation and menses : The period of probation of a women having her menses is three
successive monthly courses. The man may revoke the divorce in such a case upto the end
of her third menstruation. When the divorced wife is free of her third menstruation but
has not yet bathed, the husband in that condition may revoke the divorce, provided that
her third menstruation be of less than ten days. If the third menstruation be of ten days,
the husband in that condition of his wife cannot revoke the divorce as the longest period
of menses is ten days. In menstruation of less than ten days it cannot be said of certain
that it has ended. There is possibility of its re-starting. Hence, the remaining period of the
ten days shall be counted as the period of probation and revocation of divorce therein
shall be valid. The Companions of the Holy Prophet say that the husband has the right of

revocation of divorce till she has not bathed or is not able to say her prayers and it is
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obvious that she can say her prayers only when she has bathed. If the wife, however,
delays in her bathing to such an extent that the nearest prayer time passes away, according
to Hanafis, the husband, then, has no right of revocation. According to Zufar (d 158
A.H.), another illustrious pupil of Abli Hanifah, however, the husband, in such an event,
too, has the right of revocation. He acts on prophetss Companions. saying, (s3all g Jai al L)
i.e. the husband can have recourse to his wife, "Till she will not lawfully be able to
perform of the prayer". According to Zufar, (d. 158 A.H.) the husband's right of
revocation, in such event, remains intact because prior to her bathing there still can be
assumed the possibility of her menstruation re-starting. But the Hanafis, in general, argue
that if the time of offering prayers due passes away, her probation ends. If the matter
examined deeply it would appear that the question of menses not re-starting after bathing
is as speculative as its continuance before bathing. Consequently bathing itself is of no
account and the end of probation will depend upon the passing of the time of prayer due
at the end of the (longest possible) period of menses of the lady. To the present writer, the
opinion of the Prophetss Companions points to the time when the offering of prayers
becomes incumbent upon the women. Let it be supposed that the wife in the hope of her
husband having recourse to her does not bathe for a month. Shall the husband then have

the right to having recourse to her till that time? Certainly the answer would be No'®?

Revocation of divorce without knowledge of the wife: If divorce as well as revocation be
without informing the wife of the same, the marriage remains intact, though the husband,
transgressing the practice of ibn ‘Umar in not having two witnesses for revocation, will

63
contravene Prophetes sunnah.

Revocable divorce and inheritance: If a person revocably divorces his wife and during her
term of probation one of the spouses dies, the one surviving shall inherit the other, as the
marriage relationship exists till the termination of the period of probation. In this
circumstance, there is no difference between the pronouncement of one or two divorces,

. 64
but they must be necessarily revocable.

Retraction of irrevocable divorce : If a person pronounces an irrevocable divorce to his

wife or gives Khul‘a to his wife as desired by her, or effects divorce by Ila or a wife,
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authorised to divorce herself irrevocably, pronounces an irrevocable divorce to herself as
her husband's delegate and observes her term of probation, in such case the husband
cannot have recourse to his wife, as the same would contravene the manifest directive of
the Holy Qur’an and would as well be against the principles of Qiyas. Revocation on the
basis of Our’anic injunction is proved in the case of a revocable divorce, not in case of
irrevocable divorce. The argument is that if the husband pronounces revocable divorce to
his wife, the marriage proprietorship continues and the husband can have recourse to his
wife within her term of probation; whereas when the husband pronounces irrevocable
divorce, the marriage proprietorship ends and the relationship of husband and wife under
the marriage contract terminates and the husband cannot have recourse to the wife.
Similarly, in case of Khul‘atoo, as the wife obtains divorce on payment of consideration
and proprietorship under marriage contract terminates forthwith, the husband cannot have

. 65
recourse to the wife.

Revocation of divorce by option: Regarding the nature of separation by the exercise of
the option of divorce by the wife, under the delegated authority, it is quite plain that the
wife shall like to effect separation irrevocably. It is also reasonable that the exercise of the
power is to be linked with the condition of revocability or irrevocability at the time of its
delegation. Yet, in the absence of any such specific mention, the wife shall be entitled to
effect separation either revocably or irrevocably. The modern trends in Islamic law are in
favour of the revocability of divorce. The present writer is also inclined to hold the view
that the divorce pronounced by the wife or under her delegated authority, is deemed to be
in the nature of a revocable divorce but its revocation shall be with her consent and her
will. The pronouncement of divorce by the wife under option of divorce, as agreed by the
husband, is in the exercise of her own right and she alone has the right to revoke the

. . . . 66
divorce pronounced by her, if she has not exercised the option irrevocably.

The Jurists fall into two groups regarding the presence of witness to the Ruj‘ah:
The first group fiom the Shafi ‘i school of thought they necessitates witnesses for Ruj ‘ah -
it is based on one of the two opinions of the Imadm Shafi‘i, which is supported by the
Qur’am:

"aSia Juo 593 ) gagdils g may R g8 8 ol g yray (A sSauald (iglal il 1A
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"Thus when they fulfil their term appointed either take them back on equitable terms or

. . . 67
part with them on equitable terms, And take for witness two persons from among you".

They argued that, the clear commandment of Allah (SWT) "fake for witness"” is a
command which necessitates keeping of the witnesses. The offer ( ==:¥) and acceptance
(Jsa) of a marriage contract legally requires two witnesses and this procedure grants
satisfaction to a husband for a marrital relationship. Similarly, in the 71y ‘ah two witnesses

consolidate the act of ruj ‘ah.

The second group supported by Abu Bakr, the Imam Malik and the Imam Abu Hanifa
who opined that in the case of ruy ‘ah the presence of two witnesses are not essential. As
the husband does not require any acceptance from the wife in the case of ruj‘ah as he was

required it in the case of marriage.

Here is a notable point which I have accross with that, according to al Hidayah "(Figh al
Hanaft, the author, Burhan al Din al Murghinani d. 593 A.H.) the presence of witnesses
is an essential condition of ruy ‘ah under the Maliki law. But this view does not seem to be
correct, as Ibn Qudamah al Maqdisi (d. 620 A.H.), (the author of al Mughni) states that
under the Maliki law the presence of witnesses at the time of ruj ‘ah by speech is not an

) .. 68
essential condition."

H_k_k_k_k_3k
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SECTION TWO

Contemporary Opinions On the subject of three Divorces in one

instance

In this section, two famous contemporary opinions of the ‘Ulama will be discussed. First
of all we will discuss the verdict of, the renowned Islamic Organisation of Saudi Arabia
"Dar-al-ifta", after an evidential and comprehensive debate of eminents scholars on the
subject "Three divorces in one instance", they have issued their fatawa in "Mujallatu al
Buhiith al Islamiyyah" the popular quarterly Arabic magazine which has been published
in 1397 AH 1977 AD. Vol-1, Issue-3. It is very long and informative, but because the

scope of this dissertation is limited I have translated their verdict as a quotation.

Secondly, the very recent views of leading Hanafi scholars of India will be examined. A
group of Ahl-e-Hadith scholars in India attempted to re-interpret the triple
pronouncement of divorce in the light of ibn Taymiyyah's view. Considering the
consequential juridical problems, the majority of Hanafi scholars assembled under the
auspices of Jamiat-i-‘Ulam a’-i-Hind, Delhi, and after a very lengthy discussion
pronounced their unanimous opinions on the issue of triple pronouncement. We are
rendering the aforesaid views from Urdu to English as contained in the monthly Din
Mobin (published from Bhopal, India, No.8, August 93.)

ISSUE :-

The legal implications of three Talaq (divorces) in one instance.

(Translated from the Arabic text)

Published.- Islamic Researche Magazine.

Presidency of Scientific researches Ifta call and guidance, Riyadh
K.S.A.
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Published every three months.
Rajab, Sha‘ban, Ramadan, Shawwal, Dhul Qa‘dah, Dhul Hajjah
Vol-1, third issue, 1397 A.H. 1977 A.D.

Editor in chief:- ‘Uthman al-Salih

The Verdict

"The legal implications of three divorces in one instance" of Dar-al-Ifta, Riyadh, K.S.A.

This verdict was issued after consulting the study (al bahth) presented by the general
secretariat of "Hai’at Kibar al ‘ulama (Committee of Eminent Islamic Scholars) which
has been prepared by the "Permanent Board of Research and Ifta" on the subject of "three

divorces in one instance".

After a comprehensive debate on the subject, taking into account all opinions expressed
therein, the Committee by a majority of votes, has decided that such a divorce is effective
1.e. the declaration of three divorces in one instance will be established as three. This is

justified by the following arguments:-

(7). The command of Allah (SWT):-cgiaal o stk pluil) aiilh 13 30 Ll & "O Prophet
when you divorce women, divorce them at their prescribed periods"1 it continues
UP tO 7 mal ld day Giangy ) Jad (500 Y Auadi allh 488 ) 3908 g2k ey &) 3938 A "Those are the limits
set by Allah (SWT), and any one who transgresses the limits of Allah (SWT) does
verily wrong his (own) soul : You don't know if perchance Allah (SWT) will bring

about thereafter some new situation”?

The divorce which Allah (SWT) has decreed is the one that is followed by an
" ‘1ddah", then the husband has the choice between keeping his wife out of equity or
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releasing her out of kindness. This rule rejects the implementation of three divorces

in the ‘“7ddah (prescribed period) before ruj‘ah takes place.

If three divorces have been implemented before rujoah took place then it would not
be divorce due to ‘iddah. But the significance of this verse is in pointing out the
effectiveness of the divorce even without observing the ‘7ddah. If it does not come
into effect then the husband should not become an oppressor by implementing the
divorce without allowing the time of “%ddah. The possibility for atonement is not
closed to him when he needs a way out, as indicated in the above mentioned verse.
"And for those who fear Allah (SWT), He (ever) prepares a way out”. and this
refers to the "ruyj ‘ah" as it was interpreted by ibn ‘Abbas
Jaan ) (B (a9 ) sdshy Mad ) o UG4S ya) (3l 8 g Al () Jiball JUB (pun A i) iy ubis (ol A5l Lagas
Bl ya) elia cilyg ) s Ly el 2af ol B) (515 a1 i)y (L2 Ra 4l
when he replied to the enquirer, who had divorced his wife thrice in one instance.
Verily Allah (SWT) says: "And for those who fear Allah (SWT), He (ever) prepares
a way out for him". It is evident that you didn't fear Allah (SWT), therefore, I
couldn't find any way out for you, you disobeyed your Lord, consequently your

wife stands separated from you.

There 1s no disagreement among scholars that, in the case of one who divorces his
wife thrice in one instance, has wronged himself, because he has not provided an

opportunity to observe the "waiting period".

If it 1s argued that the legal effect of executing three fa/ag in one instance would be
treated only one in its legal effect then, where is the fearfulness referred to by the
command of Allah (SWT), through which Allah (SWT) grants the way out and
bestows ease. Moreover what is the punishment of this oppressor who has wronged
himself and transgressed the limits of Allah (SWT) when he divorced his wife
without providing for the opportunity of reconciliation? Allah (SWT) has
prescribed punishment for someone who utters wrongly, although such utterance

may not by human reasoning call for punishment, such as the expiation prescribed

82197 aé U lillaill 3ay dxa jall g 0l \ Gl LS 8 3 5la gl an Al
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as a punishment for one who divorced his wife by Zihar. Similarly Allah (SWT)
punishes one who divorces his wife three times in one instance by closing the way
out for him, because he has no fear of Allah (SWT) while committing such an

injustice to himself and had transgressed the limits of Allah (SWT)(SWT).

(I1) s &) o i) Jind cilllad i g5 D 45 el (3l S ) o e ) (puda; Altile ¢ (il L )
A (31 LS Wiluwe 98 A Y 1JE ¢ IO Jadl salug
It is mentioned in the Bukhari and in the Muslim that, ‘A’isha reports, that a man
divorced his wife thrice in one instance. His wife remarried, then she was divorced.
The Prophet (saws) was asked if it was lawful for the first husband to remarry her.
He replied,"Not until the second marriage has been consummated as did the
previous marriage with the first husband".
The Imam Bukhari mentioned this tradition in the section of "Who was permitted
three divorces" but he refused to considering it as evidential quotation as it report to
a brief story of Rufa‘ah ibn Wahab, which Imam Muslim mentioned in some of his
narrations, whereby her husband divorced her the last three divorces. Hafiz ibn
Hajar refuted this view on the ground that this Hadith is a short story of Rufa‘ah ibn
Wahab, saying that someone else other than Rufa‘h had faced his wife with the
incident of that of Rufa‘ah. So, there is no dispute that these are different cases.
Both Rufa‘ah Qarazi and Rufa‘ah Nadari happened to divorce their respective
wives. Then ‘Abd al Rahman ibn Zubair married both of them and divorced them
before consummation. Hafiz ibn Hajar said, after giving this explanation, that
considering Rufa‘ah ibn Sama’ul as Rufa‘ah ibn Wahab and treating both of them

as one person is a mistake.

Considering the above mentioned Hadith which was reported by ‘A’isha and the
statement of ibn Abbas, as reported by Tawis, that at the time of the Prophet
(saws), during the Khilafah of Abu Bakr and during the early period of the Khilafah

of ‘Umar three divorces in one instance was regarded as one in it's legal effect, we

8 4 e LUl s aTs 5261 a8 (e @A 1 ) J A1 SO 33Ul sa (e b\ GOl QLS b s laall (1) radal as Al
5265 °5260 ¢ (5 pe Gl : las Al il * 3 Bl o A D \GAD QLS A g A (1)
5317 ) Leboar al oy Lo g Baadl any i’y 35 25 DU Lgiilla 13) sy > 2639 o) Auiaal) sl ol \lalgal) S iy —
6084 a8 dlaall g il il \ Qa1 QS s 5792 &8, el 1Y) Gl Gl 4
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find that there are two possibilities: what was reported by ‘A’ isha and by Tawils
meant that the three divorces in one instance are either implemented together or
separately. If these (three divorces) are implemented together, then the Hadith
reported by ‘A’isha, which was narrated by both the Imam Bukhari and Muslim
takes priority. Moreover it is clearly described that the three divorces made her
unlawful to her husband and she remained divorced until second marriage. If they
meant three distinct divorces, then what was reported by Tawis that the "three
divorces in one instance would be one in effect" would not decide the matter.
However, the Hadith which was reported by ‘A’isha takes it as evidence for distinct
divorces, and Tawis's hadith is for at a time implementing divorces there is no

reason for it nor any evidence which specifies it.

(iii). Scholars of the status of ibn Qudamah (d.744 A.H./ 1343A.D.) (may Allah
(SWT) bless his soul) argued that, marriage is like a property, one may dispose of it
either in parts or as a whole like all property. Al-Qurtubi (may Allah (SWT) bless
his soul) argues that the argument of the majority of scholars in considering the
effectiveness of a divorce, which itself carries the weight of proof, is that a woman
who has been divorced thrice in one instance will not be able to remarry her ex-
husband till she marries someone else; and that there is no difference between
multiple and singular separate implementation of a divorce from both the linguistic
and legal (juristic) point of view. Furthermore, the conceptual differences between
marriage, the freeing of slaves and the acceptance of gifts etc. are (certainly)
annuled by the Law Giver (Allah (SWT)). So, if the master says in a single word
that he puts three (women) in your matrimonial tie, the marriage relation has been
thus established. Similarly if he is pointing to each of the brides separately,
marriage ties are also established, it applies to in the freeing of slaves and the
acceptance of gifts etc. The point is that who ever divorces thrice, hence exceeding
the limit of Shari‘ah, his punishment shall remain confined to the implementation

of what he has pronounced.

(iv). This justification is based on the consensus of scholars, although they

disagree in the case of the implementation of a Joker's divorce which the > Ummah
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has accepted as being effective whenever pronounced, their evidential proof being
the tradition of the Prophet (saws)

Ardaa Ml 5 IS5 3OUal) tax el a2 Gaaa B O e" (Jsablly A1 4l Laa ) o8 5508 (o Cuna
Reported by Abu Hurayrah and others that, "There are three things which should
be taken seriously, whether spoken about lightly (as in a joke) or seriously:
Divorce, marriage and ruj‘ah". This is so, because the person who pronounces
divorce even when not being serious must have thought of it in the first instance,
and thus has meant it. As Shaykh al-Islam ibn Taymiyyah (may Allah (SWT)
shower His mercy on his soul), explains if a man makes haste to pronounce divorce
without consciously meaning it, he should not be held responsible for his words;
but if he means it, even if he delivers it in a joking manner, he should be taken upon
his words. Moreover, if divorce is pronounced more than once, it would carry the
full meaning of divorce. And counting three divorces as one, or the implementation
of some number of it without the rest, is valid, the proof being the Hadith of the
Prophet (saws) which was narrated by ibn ‘Abbas.

(V). The opinion that divorce pronounced thrice in one instance shall be considered
as three divorces in effect was reported by a great number of scholars, and amongst
those who had administered it were ‘Umar,‘Uthman, ‘Ali, ibn ‘Abbas, ibn ‘Umar,
ibn Mas‘ud and some Companions of the Prophet (saws), and this was confirmed
by the Imams of the four prominent schools of jurisprudence (figh): the Imam Abi
Hanifa, the Imam Malik, the Imam Shafi‘t and the Imam Ahmad (May Allah
(SWT) be pleased with them). It is also the opinion of ibn Abi Layla and Awza‘1.
Moreover, ibn ‘Abd al-Hadi reported ibn Rajab as saying: "I know that it was
neither confirmed by the practice of the Prophet's (saws) Companions nor that of
their followers, and the clear legal decisions in Aalal (permissibles) and haram
(forbidden) of early scholars, that three divorces in one instance, after the

consummation of marriage, counted as only one".
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Imam ibn Taymiyyah had reported in this regard in his famous Fatawa several
opinions of scholars, one of which was:- it is a forbidden divorce but nevertheless
effective. This is the opinion of the Imam Malik, the Imam Abl Hanifa and the
Imam Ahmad in his latest view. Most of his followers have chosen this opinion,
and this opinion is reported to be accepted by many early scholars, including the

Companions of the Prophet (saws) and their followers.

Imam ibn al Qayyim had stated: Scholars are divided into four groups in the matter

of the "Implementation of three divorces in a single instance"

According to One group: it is effective, which is the opinion of the Imams of
the four schools of figh, many Companions of the Prophet (saws) and the

majority of their followers.

Imam Qurtubi said, "Our scholars and Muftis unanimously necessitated the
implementation of three divorces in a single instance. It is also the opinion of

the majority of early scholars.

Ibn Al-‘Arabi stated in his book "al-Nasikh wa.l Mansikh", which was
reported by ibn al Qayyim (may Allah (SWT) grant His mercy on him) in his
book called Tahdhib al-Sunan that Allah (SWT) Almighty commanded:

) . .01
" Divorce is twice".

There were certain groups of Muslims in the later period who claimed that a
divorce pronounced thrice in one instance is not enforceable as three talaq
They consider it as one in effect, referring to the opinion of early scholars and
asserted that ‘Ali, Zubair, ‘Abd al-Rahman ibn ‘Awf, ibn Mas‘ltid and ibn
‘Abbas agreed on this report. However, a Hadith in this matter reported by
authority at all. "And what they are referring to as the opinions are the
Companions of the Prophet (saws) ibn Al-‘Arabi said that to establish their

argument is a glaring lie and it has no relationship whatsoever with the
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Qur’an nor any authentic reported Hadith from any traditionist. Ibn Al-

not acceptable to the Muslim Ummah nor to any scholars of Hadith.

(vi). Numerous references have been made to the narration of ibn ‘Abbas which
relates the following,"At the time of the Prophet (saws), during the Khilafah of
’Abt Bakr and during the early period of ‘Umar, three divorces in one instance
were deemed to be one in effect",.continued to the end of the report. And they have
considered it a weak Hadith. One can defend this opinion by the following

arguments:

(a). 1t has been claimed that the above mentioned Hadith is confused both in
its Sanad (chain of narration) and Matan. The weakness of the Sanad was
said to be that it was once reported by Tawiis who heard it from ibn ‘Abbas
and at another time by Abu al-Sahba who heard it from Tawus who reported
it from ibn ‘Abbas, and yet at another time by Abu-al Jawza’ who heard it

from ibn ‘Abbas.

Pertaining to its weakness in the matan this is due to the fact that Abu al-
Sahba’ once says,"Do you know that if a man pronounced three divorces in
one instance before consummation of the marriage, then they are considering
it as only one", and at others says,"Do you know that the three divorces at the
time of the Prophet (saws), during the time of ’Abu Bakr and the early period

of the Khilafah of ‘Umar were treated as one".

(b). This Hadith was reported by Tawiis alone from ibn ‘Abbas. The scholars
of Hadith had cast doubts on him (Tawiis) due to his narrating of
unauthorised ahadith from ibn ‘Abbas. Qadi Isma‘il mentioned in his book
"Ahkam al Qur’an”, that Tawus inspite of with his honour and prestige had
narrated unacceptable things, among which was this Hadith. Shaykh Ayyib
was very amazed as he discovered various inconsistencies in Tawis's reports.

Ibn ‘Abd al-Barr said, "Tawis alone narrated this Hadith".
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Ibn Rajab said that the scholars of Makkah did not accept from Tawiis what

he had narrated alone from among the rare sayings.

Imam Qurtubi reported that ibn ‘Abd al-Barr had said,"Tawts's reports are
based on imagination and wrong information. None of the scholars of

Hadiths from Hijaz, Syria and Morocco have argued with it".

(c). Scholars of Hadith also mentioned that this Hadith is an exception in two
ways:
(i) Shaykh Tawus alone narrated this Hadith and no one carried it over
from him.
The Imam Ahmad, as reported by ibn Mansiir said that the companions of
ibn ‘Abbas reported different things from Tawiis
* Al-Jurjani said it is an isolated (Shadh) Hadith.
* Ibn ‘Abd al-Hadi reported that ibn Rajab who examined this Hadith
could not authenticate it.
(ii)) The Imam Al-Baihaqi reported that ibn al-Mundhir did not think that
ibn ‘Abbas established the three divorces as one. Then he narrated from
ibn ‘Abbas that the latter had not learned the matter (three divorces) from
the Prophet (saws) at all, as his legal decision was opposite to that of the

Prophet's.

Ibn al-Turkamani and Tawis said that Abi al-Sahba’ (the freed slave of ibn
‘Abbas) obtained from ibn ‘Abbas that fatawa, but that had not been proved
from ibn ‘Abbas because trustworthy narrators had reported from him
otherwise. Even if it was established from him (ibn ‘Abbas), his opinion
could not be considered as stronger than that of those who were elder in their
companionship with the Prophet and more knowledgeable, such as ‘Umar,

‘Uthman, ‘Ali, Ibn Mas‘id, Ibn ‘Umar and others.
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As there is isolation (shudhiidh) in this Hadith, two famous Imams had
contradicted it Abii Abdullah Ahmad ibn Hanbal had said to Athram and ibn
Manstr that he rejected the Hadith of ibn Abbas intentionally as he did not
consider it as evidential proof in establishing that, "the three divorces in one
instance are deemed as one"; as the narrations of the Huffaz from ibn ‘Abbas

contradicted what has been narrated by Tawiis.

The Imam al-Baihaqi mentioned that Imam Muhammad ibn Isma‘il al-
Bukhari had rejected this Hadith intentionally for the same reasons which
Imam Ahmadh. And there is no doubt that both these Imams would not have

made their decision but for a reason which required them to do so.

(d). The Hadith of ibn ‘Abbas describes the common customs of that society
which need to be well known to the majority of its inhabitants, and this
fulfills the requirements of the various ways to publicise the matter such that
it should not be a matter of dispute. Although the Hadith was not transmitted
as it was but was only reported by a single narrator from ibn ‘Abbas and that
other than Tawils who has been already discussed that he narrated the
unauthorised Hadith, none of the traditionists reported this Hadith.
According to the majority of the scholars of Usil, the requirements of
conveyance are ample for the "Khabar wahid' (the Hadith which is reported
by a single traditionist) and it was only conveyed by one person and so on.
That indicates its unsound nature. The author of Jami* al Jawami® explained
how to decide the unsound nature of a/-Khabar (the Hadith): The Hadith
reported by a single narrator in which the requirement of conveyance is
ample, and which is only conveyed by one person is considered as an

unsound tradition, however the Rawafid differed from this view.

Ibn al-Hajib opined in his book Mukhtasar al Usiil when a Hadith is narrated
by a single traditionist, in which the requirement of conveyance is ample and
is known by a large group but reported by one narrator it is known as Khabar

Wahid. This (type of Hadith) is not accepted as authentic. Similarly, if in a
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city the Khatib is killed in the pulpit, and this incident known by hundreds of
people but if it is narrated by only one person, who is not believable rather he
will be considered to be an extreme liar. The Shi‘aite differs from this

opinion.

There is no doubt that the condition which permits change to the viewpoint
held by the Prophet (saws), and after him the Muslims at the time of Abu
Bakr and the early period of ‘Umar, that three divorces in one instance were
effectively one in practice, is extremely difficult to deny. The silence of all
the Companions clearly suggests that not a single word had been reported
from them which indicates one of the two things below:-

(i) The meaning of the Hadith of ibn ‘Abbas is that the divorces were not

pronounced in one word, but in three different words at one time.

(ii) The Hadith is not authentic because it was reported by only one

narrator although the requirements of it's reporting were satisfactory.

(e). The piety, righteousness, sincerity, devotion and integrity of ibn ‘Abbas, and
coming out openly with the realised words of truth, prevented him from accepting
the opinion of ‘Umar which had ordered that three divorces be established as three
in effect. ibn ‘Abbas had known that the legal verdict of the pronouncement of
three divorces at the time of the Prophet (saws), Abi Bakr and the early period of

‘Umar's rule was one in effect.

He had differed with ‘Umar in the case of 7amattu‘ Hajj, selling one Dinar for two
Dinars, and in the matter of selling the mothers of the children, among other
disputed matters. He had never ever agreed in this case with ‘Umar and
contradicted the Hadith of the Prophet (saws). And the strength of ibn ‘Abbas in
coming out openly with the realised truth was affirmed by his famous words when
he said to ‘Umar in the case of Hajj al-Tamattu® that "it was more likely to have
stones thrown on you from the sky, as I am quoting evidence to you of the saying of

the Prophet (saws) and you are arguing that : "Abi Bakr and ‘Umar said".
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(0. 1f hypothetically the authenticity of the Hadith which was reported by ibn
‘Abbas is accepted. Moreover the Companions of the Prophet (saws) were well
known for their piety and righteousness. Their sincerity and full devotion to what
they believed, as well as their knowledge of the Shari‘ah especially the legal
decision regarding divorce at the time of the Prophet (saws), Abli Bakr and the
early period of Khilafah ‘Umar; all combined to prevent them from accepting
‘Umar's judgement which had considered the pronouncement of three divorces as
three in effect. Despite this, none of them was reported, with authentic sanad, as
having judged the matter according to the established legal decision on three
divorces practised at that time of the Prophet (saws) as well as at the time of Abtu
Bakr and the early period of ‘Umar's rule as what mentioned by ibn ‘Abbas in his

reported Hadith.

(g). The content of the Hadith reported by ibn ‘Abbas considers ‘Umar's action in
imposing three divorces at one instance, as a punishment for those who used to
hasten into divorce where they are required to excercise patience. This is the crux
of the whole affair. The personality of ‘Umar being most Allah (SWT)-fearing and
sincere as well as very knowledgeable, as he was also a great jurist, could not allow
him to enforce the kind of punishment which not only affected the guilty person,
but extended to another person who had been innocent. By the "innocent" person
1s meant "the wife" as this decision legitimised a forbidden sexual relation, if she
re-married a third person and forbade legal sexual relations with her husband with
whom she had a legal marriage contract. This decision also forbade the right of
ruj‘ah (the reestablishing of marriage during the period of ‘iddah). All these
indicate that the Hadith which was narrated by Tawis from ibn ‘Abbas needs
further examination Peace and blessing of Allah (SWT) be upon Muhammad and

his family and his Companions.

("Three divorces at one instance" are legally counted as one in eftect)

Viewpoints of those who Contradict the Previous Opinion.
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Our opinion is that three divorces in one pronouncement will be legally constituted as
only one divorce. This view is correct due to the authentic and established narration of
ibn ‘Abbas. It was used as a basis of Fatwa by the Companions of the Prophet (saws)
and their followers, such as Zubair ibn Al-‘Awwam ‘Abd al-Rahman ibn ‘Awf, ‘Ali ibn
Abu Talib and ‘Abdullah ibn Mas‘tid. Moreover ‘lkramah, Tawiis and others among the
Tabi‘tin had judged accordingly, so did those who came after them such as Muhammad
ibn Ishaq, Khallas ibn ‘Amr, Al-Harith al-‘ Akl al-Majid ibn Taymiyyah, Shaykh al-Islam
Ahmad ibn ‘Abd al-Halim ibn Taymiyyah and his pupil Shams al-Din ibn al-Qayyim al-
Jawziyyah and others beside them. They based their judgement on the following:

First Justification:
Allah (SWT) says, " Swuaks g ) g ey el G 30 Ul "
"Divorce is only permissible twice: after that , the parties should either hold

together on equitable terms, or separate with kindness 2

This verse explains that the divorce is legalised by Allah (SWT) and where the husband is
offered the choice between reconciliation with his wife or an irrevocable separation.
When she has fulfilled her waiting period, then she will be separated from him. The word

"

"Marratan" means two different times, one after another. This would be the result of a
divorce following two preceeding ones, taking place one after the other, no matter
whether divorce was pronounced three times or just once in one sitting, as Allah (SWT)
says: "Twice" He did not say "7wo divorces” Then Allah (SWT) says in the verse that
follows: s Lag)asis Aaamy e ddJaiddgilh 8 "So jf a husband divorces his wife
(irrevocably), he cannot after that re-marry her until after she has married with another

husband ".3

Thus Allah (SWT) makes it unlawful for a man to re-marry his wife after he has divorced
her the third time till she marries someone else. It makes no difference whether on the
third time he pronounced one or three divorces together. So it is clearly demonstrated
that the divorce as legislated by Allah (SWT) is the one pronounced separately on three
different occasions. When (a man) pronounces three divorces at one instance it will be

legally counted as one divorce.
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Second Justification:
This is the Hadith which Imam Muslim reported in his Sahih from Tawts who reported it
from ibn ‘Abbas He said : The three divorces at the time of the Prophet (saws), Abt Bakr

and two years of ‘Umar's rule were one in effect.

‘Umar had reminded people of this (matter of divorce) by saying: "People have been
hasty in deciding about a matter which requires patience and careful consideration. It can
be stopped by treating the pronouncement of three or more divorces at a time, as three

divorces, enabling me to stop people practicing it.

Sahih Muslim also reported from Tawts who reported from Ibn ‘Abbas, that Abii Sahba’
asked ibn ‘Abbas please inform us your opinion regarding this matter, "was it not a fact
that the three divorces during the Prophet's period and the time of Abl Bakr were treated
as one"? He replied: "Indeed, so it was, but when ‘Umar took up the Khilafah, people
started to pronounce divorce excessively and he enforced absolutely irrevocable divorce

in case they pronounced three or more divorces".

This Hadith is clear evidence for the decision that three divorces in one instance were
considered as one divorce. This Hadith was not abrogated as it had been applying
continuously during the time of Abi Bakr and up to two years of ‘Umar's Khilafah.
‘Umar then justified the change in the legal decision by introducing the new rule, saying:
"Verily people have hastened in a matter in which they should be patient and careful

consideration was required in this matter"

As for the argument used agains t the Hadith which was reported by ibn ‘Abbas it is
either based on a formal interpretation and misunderstanding of the Hadith by its apparent
meaning without justification, or treating it as a rare event surrounded with confusion and
accuses Tawis as an unreliable reporter. This argument is unacceptable as Imam Muslim
narrated this Hadith in his Sahih (book of authentic Hadith's collection), in which he
made it clear that he would not include any Hadith in his book but an authentic one.

Furthermore, the last part of the saying of ‘Umar, "people make haste in deciding a matter
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which requires careful consideration, it can be stopped by treating the prouncement of

three or more divorces at a time as three divorces, is a clear proof to support this opinion.

It can be raised how the last part of the Hadith be used as an evidential proof to support
the argument, while its first part has been rejected because of confusion and unreliable
(weak) reporter. Most unbelievable than this, as claimed by someone, this practice was
taking place at the time of the Prophet (saws), when three divorces were considered as
one, but the Prophet (saws) did not know that. This argument is far from the truth since
he was still receving the Qur’anic revelations constantly. It is unthinkable that the
Ummah would have continued with a wrong practice at the time of the Prophet (saws),
and of Abu Bakr and during the two or three years in the Khilafah of ‘Umar. ‘Umar had
expressed his excuse why he opted to enforce them the pronouncement of three divorces
in one instance as three, as mentioned above in the Hadith. What is more serious is using
‘Umar's judgement to rejecet the Hadith as (reported by) ibn ‘Abbas because the Fatwa
(legal decision) of ibn ‘Abbas was contrary to this Hadith.

It is known to the scholars of Hadith and to the majority of the jurists that the lesson here
is the acceptance of a Hadith as long as it has been authenticated, and not otherwise
including the opinion and Fatwa of the narrator contradicts it. The majority of jurists who
opined that the three divorces in a single instance are considered as three based their
opinion on this argument. Many minor juristical matters are also based on the same
point. The above mentioned Hadith is invalidated by the argument that consensus had
been established after two years of the Khilatah of ‘Umar regarding three divorces in a
single instance being considered as three, while these (three divorces) were considered as
one by a large group of ancestors and successors scholars as well as by scholars over the

ages till today.

Furthermore, it will not be correct to argue by using the Hadith of ‘A’isha to support the
claim that three divorces in one instance will be considered three. She reported that the
Prophet (saws) forbade Rifa‘ah al-Qarazi to reunite with his divorced wife until she re-
married with another first, as he had divorced her three times. This was so, because it

was confirmed that he had divorced her by the last three divorces. This was reported by
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Imam Muslim in his book (Sahith Muslim). It is clear that the divorce was implemented
separately. It was not confirmed that the incident of Rifa‘ah ibn Wahab al-Nadari and his
wife was similar to that of Rifa‘ah al-Qarazi, so that the multiplicity in the story had been
claimed, and that one of them implemented three divorces in one instance. Moreover, Ibn
Hajar did not just say multiplicity of the story, but he also said: "if the Hadith of Rifa‘ah
al-Nadari is accepted, then the multiplicity of the story is established". Ibn Hajar had
mentioned in his book "al-Isabah" the similarity of the story, saying: "but the problem is

in unifying the name of the second husband who was ‘Abd al-Rahman ibn al-Zubair".

Third Justification:

This is based on what has been reported by Imam Ahmad in his Musnad. He says, "it was
narrated to us by Sa‘ad ibn Ibrahim who said that his father had it reported to him by
Muhammad ibn Ishaq, who said that was reported to him by Daud ibn al-Husain (who
had narrated) from ‘Ikramah, (the freed slave of ibn ‘Abbas), who reported it from ibn
‘Abbas, who said: "Rukéana ibn ‘Abd Yazid brother of Banii al-Muttalib, divorced his
wife three times in one sitting, thereafter he became very sorry". ibn ‘Abbas said, "the
Prophet (saws) then asked him: "How did you divorce her"? He replied : "I divorced her
three times". The Prophet (saws) then asked him : "In one sitting"? He replied,"Yes".
Then the Prophet (saws) said,"That counts but as one, take her back to you if you wish".
Ibn ‘Abbas said: "then he (Rukana) took her back". ‘lkramah reported that ibn ‘Abbas
was understood from this event to have required anyone who wanted to divorce his wife
to do so at every purity. Ibn al-Qayyim al-Jawziyya mentioned in his book "A‘lam al-
Mugqi‘in" that, the "Imsm Ahmad has authenticated the isnad and said the Hadith is hasan.
Moreover, Imam Ahmad, Abiu ‘Ubayd and Al-Bukhari expressed the weakness of the
report that Rukana divorced his wife with the word al-Battatah (final)."

Fourth Justification:
This is by consensus and of the evidence provided by ibn Taymiyyah, ibn al-Qayyim and
others which hold that, the command has always been that, "three divorces in a single
pronouncement were considered as one divorce" during the time of Aba Bakr, and two or
three years of ‘Umar's Khilafah, but whatever disagreement arose in the farwa (legal

decision) amongst the Companions it was apparent after ‘Umar's implementation of three
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divorces on anyone, who pronounces three divorces in a single instance, as a chastisement
and punishment, when people became hasty in a matter which required patience and
careful consideration. The aim of ‘Umar was not to generally legislate it or to make it
permanent, but to discourage people from pronouncing a divorce in haste. Such a
legislation remained as long as people's actions remain unchanged about divorce, as it is

usually so in the case of a fatawa, that changes with the time and situation.

The Imam (judge) must chastise his people when they misbehave with respect to general
rules in which they have a right of choice whether to take part or abstain. In such a
situation the Imam (judge) could allow a few things for some people and forbid them for

others.

As for those three Companions of the Prophet (saws) who were left behind in the battle of
Tabtuk the Prophet (saws) ordered a temporary punishment for them, requiring them to
keep away from their wives for some time, although their wives were still young. This is
analogous to the extra punishment for a wine drinker in order to keep them away from
drinking, and Second example as the fixing of the prices of goods at a time of economic
explotation by businessmen. This kind of legislation has been implemented in addition to
the legal justification for establishing justice. The system of traffic control is an example
of the above. Similarly, the public can be prevented from walking or riding across a road
which is normally allowed, but temporarily prevented in order to protect life, wealth and

to ensure a safe and peaceful journey.

Fifth Justification:
This is the analogy between the case of three divorces and the witnesses of the oath of
mutual imprecation (a~Li‘an). As in the oath of mutual imprecation the pronouncement
of the husband will not be fully considered as pronounced, for example he (husband) said,
"By Allah (SWT) I bear witness with a total of four witnesses that verily I saw her (wife)
committing adultery"; the number of countable witnesses is one not four. So, similarly if
a husband said to his wife: "You are divorced three times," it will not be considered three
but only one divorce. Therefore if he said, "I confirm the adultery", four times

mentioning repeatedly the required number of times, it is only considered to be one
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witness, as it is according to one opinion. Therefore, if someone says to his wife, "You
are divorced", repeating it three times, it shall only be considered one divorce. Similarly
where the repetition of a word is concerned, mentioning the number alone will not be
sufficient, such as a/-Tasbih (Saying Subhan Allah; glory be to Allah (SWT)) , al-Tahmid
(Saying Alhamdu Lill Allah; Praise be to Allah (SWT)) and al-Takbir (Saying Allahu
Akber, Allah (SWT) the great) after obligatory prayers. Allah (SWT) has the authority
for granting success. May Allah (SWT) shower His mercy and blessing on our Prophet

Muhammad, his family and grant them peace.

The recent views of leading Hanafi schools of India:

THREE DIVORCES

The real objective of Islamic education is that, through marriage two different and distant
families should become closer and united. An intention and agreement of marriage
should be for the whole life and there should be no intention to break up the relationship
and bring it to an end. If, unfortunately, an unpleasant situation arises between the
married couple, people from both families will try to create understanding and harmony
between them. The sincerity of such an effort will bring love and affection between the
couple. But sometimes, it so happens that minds and attitudes are quite different and it
becomes a crucial and difficult matter to create harmony between the contradictory
minded couple. Both parties, instead of offering pleasure, start creating trouble and

difficulty for each other.

It is obvious, that in such unpleasant circumstances, no one will think about the
continuity of the marriage. When the coupless life instead of pleasure becomes one of
trouble and punishment, then it is ultimately better for them to separate. For this Islam
has given a Divorce System. Divorce is strongly disliked by Allah (SWT) and is a
reason for His anger. But if divorce is inevitable, then one divorce could be implemented
in the first tuhr, second divorce in the second tuhr and third divorce in the third tuhr. In

this way when divorce is implemented at intervals, it will make it clear that the divorce
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was not the outcome of any timely revenge or anger, rather it was due to some very
pressing need. The Shari‘ah has established three consecutive steps for divorce, and the
fulfilment of these steps is called Ahsan divorce (considered appreciable), this means an
action which is disliked but done in the way allowed by Islam. But if someone
implements these steps suddenly i.e., ( 7alag Mughallazah) by pronouncing three divorces
at the same time, separation will occur. Though this action is strongly disliked by Allah
(SWT) and is a cause for His anger, but still divorce will be established. The man
(husband) has the right to implement divorce. He acquires this right at the time of
accepting the marriage. The marriage takes place in one sitting and it does not need
different sessions. Similarly, the creation of divorce does not need different sessions or

meetings.

The Qur’an has explained the issue of divorce in a very clear way. Different incidents
took place during the life of Prophet Muhammad (saws) and his decisions about those
incidents have been described in detail. The jurist scholars have unanimously agreed on
three divorces. The Imams of four Sunni schools of jurisprudence also unanimously
agreed that three divorces implemented at one instance will be considered as three, and
the same is known as 7alag Mughallazah (the final divorce). Since the best period of the
Prophet (saws) (Khair al Qurin) till now, the whole Muslim *Ummah has practised this
unanimously. Moreover, the Islamic Judicial Court of Saudi Arabia has been judging
cases according to this view point. Recently, the National Press in India has been

lamenting in the name of sadness and grievances of Muslim women.

Only Islamic scholars can understand such an important issue of Islam, and not ordinary
people, as they are not competent in this field. When restlessness is created among the
Muslims and ordinary people begin to express their opinion, it is the duty of scholars to

make things clear for people and make them aware of the reality of a situation.

Therefore, keeping in mind the significance and delicacy of the issue of three divorces,
Amir-al-Hind Shaykh Mawlana Syyid As‘ad Madani, explained this issue in a press
conference with scholars and Mufties from Dar al ‘Ulim Deoband. The Muslims of India

have great respect for Dar al ‘Ulim Deoband. Therefore, after the declaration from Dar
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al ‘Ulim Deoband, restlessness among the Muslims came to an end which created a

peaceful environment among them.

But the people who were opponents of Mawlana Syyid As‘ad Madani could not accept
even this pure religious explanation and they started to make a hue and cry. This attitude
has at least made it clear the extent to which opposing people could go, and even a good

thing looks bad to them.

Although, to reach the stage of three divorces in one instance ignoring the favours
provided by Islam, and is disliked by the Prophet (saws) and is a reason for the anger of
Allah (SWT), but despite all these things divorce will be established.

Declaration of the renowned Islamic jurists in the conference convinced by Jami ‘at-i-

‘Ulama’ -i-Hind, is that, "three divorces in one instance will be three in action".

Now-a-days, Allah (SWT) knows best the reason why the Ghair-al-Mugallidin ‘Ulama’
(non-conformist scholars) are raising the issue of implementing three divorces given at
one instance. Through Urdu, Hindi and English news papers and other official as well as
private means of communication, they are trying to mislead the common Muslims by
saying that the view of accepting three divorces pronounced at one instance is invalid and

playing with the Shari‘ah.

Three divorces given at one instance either by a single or multiple words are considered
as three. In the Shari‘ah this is an issue on which there is consensus from all the four
Imam i.e., the Imam Abu Hanifah (d.150 A.H.), the Imam Malik (d. 149 A.H.), the Imam
Shafi‘l (d. 179 A.H.) and the Imam Ahmad (d.241 A.H.). In addition, other scholars of
Jurisprudence and Hadith like Imam Awza‘i, Imam Nakh‘i, Imam Thawri Imam Ishaq,
Imam ibn Hazm Zahiri, Imam Bukhari and others have the same opinion. The majority
of the Companions and their followers, and the majority of the Imams among the

ancestors and successors have also the same opinion.

Imam Nawaw1 writes in Sharh Muslim:
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"If a person says to his wife, "I divorce you thrice", then according to the Imam Abu
Hanifah, the Imam Malik, the Imam Shafi‘i, the Imam Ahmad ibn Hanbal and the
opinions of the majority scholars among the ancestors and successors that will establish

three divorces". See Mahnama Din Mubin,Bhupal, India, Aug'93 P8

Hafiz ibn Rajab Hanbali writes in his book Mashkil Ahadith al Waridah fi Anna al Talaq
al Thalath Wahidah:
R T i plall g el B o glidll 8 agd gy salaall Clleal) dadl cpa W g Gl (e ¥ g Llaall (e daf (e Cully ol 4 ale)
Maal s daily Gan 3] Banl g queany Jgiall any, SSEY (MY o
"It should be known that, there is no reference from Sahdbah, Tabi‘tn and ancestor scholars,

whose opinions are believable for Halal and Haram, that three divorces after sexual intercourse

pronounced with one word would be considered as one". Ibid, Din Mubin P9

Imam Abu al Walid al-Baji writes in his book al Muntaqa’:
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"Whoever, implements three divorces in one word, in this case three divorces will be
established. This statement is supported by a group of jurists, the evidence of our
argument is based on the Consensus of the Sahabah, moreover, ‘Abdullah ibn ‘Umar,
‘Imran ibn Husain, Abdullah ibn Mas‘iid, ibn ‘Abbas, Abii Hurayrah, ‘A’isha Siddigah
(may Allah (SWT) be pleased with them all) had the same opinion. There is no

opponent in this regard". Ibid, Din Mubin P9

In addition to the above, Imam Abu al Walid al-Baji has mentioned the names of ‘Umar,
‘Uthman, ‘Ali, Zaid ibn Thabit, ‘Abdulldh ibn Zubair, ‘Abdulldh ibn ‘Amr ibn al ‘As,
Abu Sa‘id al khudri, ’Anas ibn Malik, Husain ibn ‘Ali ibn Abi Talib, Mughirah ibn
Shu‘bah and others have expressed the same view, (as that) which has been quoted in the

books of Hadith.
The same view is also established by the tradition of the Prophet (saws) that three

divorces in one instance will be considered as three. To keep this discussion short and

brief, only three Hadith (traditions) are mentioned, these are as follows:
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‘A’isha Siddiqah has reported that which has been mentioned in the Bukhari and
the Muslim: A man has implemented three divorces to his wife. Then the woman
married with a second man. When the second husband had divorced her, then Prophet
(saws) was asked, whether the lady became Halal for the first man. Prophet (saws)

replied: No, until the second man (husband) consummated the marriage as the first
husband did.

Here, in the text of the Hadith, the words " 7Tallaga Imra’atahu thalathan" clearly indicates
that it was three divorces at one instance. As Hafiz ibn Hajar explained in Fath al Bari
V9 P295, and ‘Allama Aini also stated the same in ‘Umdat al-qari V9 P575. The Imam
Bukhari also argued based on the words "7allagaha Thalathan” it indicates that, three

divorces have been implemented at one instance.*

So, without any reason it will be unfair to take the uncommon meaning of the said
wording. Ibn Abi Shaibah, Baihaqi and Dar Qutni reported the well known incident of
ibn ‘Umar who divorced his wife, at the end of the event ibn ‘Umar asked Prophet:
Adpana ()5S Slia (i i€ Y 1 JE Sleaal )l Of G dag OIS 3G Ll Al ol ol ) Sy Ll " ee il e
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"Oh Prophet (saws) if I would divorce her thrice, then was it legal for me to return her back?
Prophet (saws) replied : No, (if you had divorced her three times then, you would not be

permitted to return her) she became separated from you, and it would be a sinful action".

It became clear according to this Hadith that, taking one's wife back after implementing
three divorces is not legal. A renowned Muhaddith Habibur Rahman ‘Azami in his book
"al-‘Alam al-Marfii‘ah Fi Hukm al-Talaq al-Majmii‘ah" has laid a scholarly explanation

of a minor accusation which has been raised against the reporters of this Hadith.

a. nOr_«iﬁagwﬂ"a\kcoi;ejjmwaui)wwgu@)‘am14939;5540\75&1,\115&.4.\1;;1pﬂ}.ﬁs\_ﬂe\e\amuci'almtsgﬁﬁﬂumg__é«mh}i (1)
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Dar Qutni narrated that Hasan ibn ‘Ali divorced his wife‘A’isha Khath‘iyah by saying,
Ul (sl il ) You go! three divorces to you". ‘A’isha went away later on, Hasan came
to know that ‘A’isha became very sad because of the separation. Then he wept and said:

il (gan Coman A Y (i s e ) JB 5 05 3l s a1 Jla Adeniall Adile 4l ja) Gl e G (s )
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If I did not hear it, from my grandfather or he said (Narrator's doubt), if my father did not
narrate to me that, he heared my grandfather (Prophet saws) saying, "Any person who has
implemented three divorces to his wife, either by a single word (at one instance) or in
three successive state of purities, then she would not be lawful for him (the person who
divorced her) until she marries a second person." (If it was not fact) I must get her
(‘A’isha al- Khath‘amiyyah) back to me."

This Hadith is not inferior to Hasan Lidhatihi in status so, it is also stands as an evidential
proof, and the minor objection which had raised against the two narrators of this Hadith, a
scholarly explanation had made in the book, "a/-‘Alam al-Marfii‘ah Fi Hukm al-Talaq al-
Majmii‘ah”. Morevoer, apart from these Hadithes there are many distinct ahadith are
available in the subject, among them the following two, one narrated by Muhammad ibn

Labid and the other is the story of ‘Uwaimir al ‘Ajlani has mentioned for discussion.

The Evidential basis of Nonconformist (Ghair Muqallidin) Jurists:
In support of their judicial opinion nonconformist jurists have quoted a part of the Hadith

which is related to Rukana.
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Rukana ibn ‘Abd Yazid narrated that, he divorced his wife Suhaimah by using the word
al-battata and informed the Prophet (saws) and he said, By Allah (SWT) (Allah (SWT))!
I had the intention of one divorce.? Then the Prophet (saws) asked him: "By Allah

B¢ climg) (A elabe b\l 5 ddall QS (5 S il (8 el 5 (2) 3927 o 20\ GOl QU pindl & il lall 4a a0 (1)
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(SWT)! did you really intend one divorce? Rukana solemnly declared and said By Allah
(SWT)! I had the intention of one divorce. Then the Prophet (saws) returned his wife to
him. After that he implemented a second divorce in the time of ‘Umar and a third divorce

in the time of ‘Uthman.

Transmitted by Abu da’ud, Tirmidhi, Ibn Majah and Darimi, but they did not mention

about the second and third (divorce).

According to Imam Sufiyan Thawri and inhabitants of Kiifa, and the Imam Abu Hanifah,
the word battata can be used both for single as well as three divorces. The opinion of
Imam Shafi‘1 is that the intention for two divorces could also be made. Therefore, the
translation of battata by the nonconformist jurists as Talaq Mughallazah is wrong. This
type of attitude is even against scholastic honesty. If the word batfata meant 'Talaq
Mughallazah,' then, why did the prophet (saws) ask Rukana about his intention?. This
question is possible only with the flexibility of intention. If he intends one divorce the
result is one divorce, whereas the intention for three results three divorces
instantaneously. If both the two modes result in one divorce in action then the question
of the Prophet (saws) to Rukana about his intention to confine the divorce, whether one or
three, will remain meaningless. Moreover, this Hadith proved that three instantaneous
divorces could be possible by using the word battata, otherwise why did the Prophet

(saws) ask Rukana to solemnly declare his intention?

Therefore, this Hadith supports the opinion of the majority of scholars rather than what
the nonconformist jurists thought. Moreover, this Hadith has been narrated by some
other sources where they have quoted the word "thalathan" instead of the word "a/
battatah", but according to the scholars of Hadith the source of narration which contains
the word "thalathan" in the above-mentioned incidence is very weak and unacceptable.
(Imam Nawawi, in the commentary of the Muslim V. I p.278/ Muhyi al Din Hajm V10 P168). Similarly the
nonconformist jurists also quoted the Hadith of Muhammad ibn Labid in support of their
opinion. They have tried unsuccessfully to explain the view points of the Hadith in the
foot -notes to establish this Hadith as an evedential proof for their opinion, but it was

their imagination only.
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This Hadith proves that, the Prophet (saws) expressed his anger for implementing three
divorces at a single instance. Keeping in view of the Prophet's anger, Hanafi scholars
consider this type of divorce as Bid ‘7 (Innovative) and Makrih (Abominable). Although
Prophet (saws) expressed his extreme anger, Imam ibn al Qayyim has quoted the opinion
of Qadi Abu Bakr ibn al-‘Arabi without looking into it. The Prophet (saws) established
these three divorces as three in action, as he had established the three divorces of ‘Uaimir

al ‘Ajlani three in action. (Tahdhib Sunan Abi Dawud, vol. 3, p. 129).

Apart from the Hadith, Qursanic verses also prove that, three divorces at one instance
will be considered as three in action. The divorced wife in such a way, will be unlawful

for the husband who divorced her. (Imam al-Shafii, Kitab al *Umm, vol. 5, p. 165).

As Qur’anic Verse:- o g sl A day (e 4 Jad M Lgdlls (6
"So if a husband divorce his wife (irrevocably) he cannot, after that re-marry her

until after she has married another husband"”. Al Quran, Ch.2, V230

In relation to this verse Imam Shafi‘1 asserted:
o Las) oS s 4l Jad ol U Ly Jaw ol i L Jan alda ) 3l (e e J ale il o jale

The command of the Qur’an in the verse mentioned above (Allah (SWT) knows the best)
states that, whoever divorces his wife three times, whether she is consummated or non-

consummated, she will not be halal for him until she marries another person.

It is interesting to note that Imam Shafi‘i made the judgement for a non-consummated
wife like the consummated one. How will this be applicable to non-consummated wife
for the second and third divorces upto three successive fuhr? As she became separate
from her husband in the first divorce. For this the general implication of this verse
emphasizes this point that the three divorces which are implemented in a single instance
will be counted three in action. Generally, the divorce which is implemented in every

successive purity is also within the common understanding of the verse.
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This is why Ibn Hazm Zahiri wrote under the explaination of the verse:

o a9 ST i day (e A o M gl (i
"If a husband divorces his wife third time, then she is not lawful unto him thereafter until
she has married another husband" Al Qur’an Ch. 2, V.230
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So, the above mentioned Qur’anic verse "If a husband divorced his wife" describes as a
whole, the three divorces implemened together or separately. Without having any
authentic evidence it will be wrong to specify the implication of this verse for only one

type of divorce. Muhalla, Ibn Hajr Zahiri V10 P23

Those who depend on a report of Abii Sahba’, state that the implementation of three
divorces in one instance will be three in in action, this decision began in the period of
‘Umar, and before that it was considered as one divorce. This reflects their self-
deception. The reason being that the evidence is not reliable but is only a result of
imagination and wrong inference. ‘Allama ibn ‘Abdullah has explained the matter.
Moreover, this evidence is very rare and isolated one, and is unacceptable, and because of
other reasons it cannot be used as an evidential proof. This is explained in more detail in
’A‘lam al-Marfui‘ah. Moreover, Abl Za‘far Abu al Walid Baji, Qadi Aba Muhammad
‘Abd al Wahhab, Ibn al ‘Arabi and ‘Allamah ibn Qudamah have explained that, during
the period of the Prophet (saws), Abti Bakr Siddiq and the early time of ‘Umar, people
did not habitually implement three divorces, rather they used to leave their wives just by
implementing one divorce. After completion of the ‘iddah the lady became (Ba’inh)
separated from her husband. Then people started to make the women Ba’inah by

implementing three divorces instantaneously.

Then keeping in mind the new circumstances, ‘Umar discussed the matter with other
Sahabah and it was unanimously decided that, previously as implementation of one
divorce was being effective after completion of ‘ddah, if someone in ignorance
implements three divorces at one instance, then all of the three will be established too.

So, the Hadith which describes the matter is informative not legislative. (For details please look
at, Mujallatu al- Buhuth al- Islamiyyah, V,1. 3rd issue,1397 K.S.A.)
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None the less, if it is accepted that this decision began in the period of ‘Umar, then it has
been extracted from the Qur’an and Hadith, not invented by man, as the famous
nonconformist scholar Moulana Ibrahim Sialkoti (d. 1378 A.H.) had accepted the truth by
saying that, the decision of ‘Umar to consider instantaneously implemented three
divorces as three in action, is extracted from the Qur’an and the Hadith. (vide: Akhbar,
Ahl-e-Hadith 1929, p.1-15).

The strength of evidences and proofs compelled Shaykh Muhammad ibn ‘Abd al Wahhab
Najdi leader of "Ghair-i-Mugallidiin" (nonconformist) to follow the four Imams instead
of his own leaders Hafiz ibn al Qayyim and ‘Allama ibn Taymiyyah. (vide: Al Hidayah

al Sunniyah, by Manzir Nu‘mani).

After detailed investigation and discussion, the Committee of distinguished scholars of
the two most sacred Mosques in Makka and Madinah Munawwarah (Saudi Arabia) has
reached the juristic conclusion that the opinion of the majority of scholars is right and

they adhere to this viewpoint.

Now the question is that, are this large number of people from Muslim ’'Ummah have
been playing with Shari‘ah? or those handful of people who by ignoring the authentic
Ahadith, Consensus of Sahabah, ideology of our ancestors and Successors, they are acting
as a spokesman of the Khawarij and Rawafid and devoting their energy for this purpose
in such a crucial time when the Muslim Community in India have been facing a clear
threat about their life, wealth, prestige and Shari‘ah. In the meantime in raising this issue
by so called ignorant friend of Muslim, what unknown service they are providing? As a
matter of fact these people by their activities are strengthening the enemies of Islam and
Muslims. So, our complain to Allah (SWT) O, Allah (SWT)! show us the truth as truth
and bestow us the ability to follow it, and show us the falsehood as falsely, and help us

to avoid it, Aman.
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The above mentioned legal decision (Fatwa) has been judged and signed
by the following scholars:

—_

Mawlana Marghub al Rahman, Principal, Dar-al ‘Ulim Deoband.

Mawlana Nasir Ahmad Khan, Head Mudarris Dar-al ‘Ulim Deoband.

Mawlana Qamar al Din, Education organizer Dar-al ‘Ulim Deoband.

Mawlana Mufti Zafir al Din Mufi Dar-al ‘Ulim Deoband.

Mawlana Mufti Nizam al Din Mufti Dar-al ‘Ulim Deoband.

Mawlana Mufti Sa‘id Ahmad Palanpuri, Professor of Hadith Dar-al ‘Uliim Deoband.
Mawlana Riyasat ‘Ali Professor of Hadith Dar-al ‘Uliim Deoband.

Mawlana Habib al Rahman Qasimi1 Professor of Hadith Dar-al ‘Uliim Deoband.
Mawlana Ni‘matullah Professor of Hadith, Dar-al ‘Ulim Deoband.

. Mawlana Amin Professor of Hadith, Dar-al ‘Ulam Deoband.
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. Mawlana Muhammad ‘Uthman Professoor Dar-al ‘Ulim Deoband.
. Mawlana Mufti ‘Abd al Rahman Mufti, Madrasah Aminiyah, Dehli.

. Mawlana Arshad Madani Professor Dar-al ‘Ulim Deoband.
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CHAPTER - TWO

(Prior to start the translation of the Majmu* Fatawa a brief note of the dare of birth, death
and family name of the Imam Ibn Taymiyyah has placed to keep the reader aware about
his time of living. He is Taqi al Din Abu’l ‘Abbas Ahmad ibn ‘Abd al Halim ibn ‘Abd al
Salam ibn ‘Abdullah ibn al Khidr ibn Muhammad ibn al Khidr ibn ‘Ali ibn ‘Abdullah
ibn Taymiyyah, briefly famous as "The Imam Ahmad ibn Taymiyyah " was born near
Damascus a city called Harran on Monday, the 10th of Rabi‘ al awwal 661 A.H./ January
22,1263 A.D. He died in the prison on Monday, the 29th of dhu’l Qa‘dah, 728 A.H./ 27th
September.1328 A.D.2 He was an eminent scholar, Muhaddith , jurist and historian of

Islam. He wrote voluminously on almost every aspect of Islam) b

The English Translation of the legal verdict of the
Imam Ahmad ibn Taymiyyah on three divorces at one

instance from his famous book Fatawa.

In the name of Allah (SWT), most beneficent, most merciful.

Praise be to Allah (SWT) alone and the benediction and salutation be upon one after

whom there is no Prophet.

Shaykh al Islam Ahmad ibn Taymiyyah, may Allah (SWT) sanctify his soul, said : In the
name of Allah the Merciful, the Mercy Giving. Praise be to Allah (SWT) we seek
assistance and guidance and forgiveness from Him. We seek refuge in Allah (SWT) from

the evil (acts) of ourselves and our bad deeds. One whom Allah guides has no

& A dictonary of the geography, Ethnography and biography of the Muhammadan peoples. Edited by - M.
TH. Houtsma, A. J. Wensinck, Volume II (E-K) p421-2. Published by - Luzac & Co. Lonlon 1927.

b ImEm Ibn TaimEya and his projects of reform - Dr. Serajul Haque. Islamic Foundation, Dhaka,
Bangladesh, 1982, p5-15.
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misguidance. And one whom Allah (SWT) rejects from His guidance, there can be no
guide for him. We testify that there is no Allah (SWT) except Allah alone and there is no
partner for Him, and we do testify that Muhammad (saws) is His servant and His

Messenger. May Allah (SWT) put His Mercy and a great number of blessings on him.

The chapter of the 7aliaq al-Sunnah and the 7alaqg al-Bid‘ah.

Section - 1 :

"The legal and illegal divorces" in brief:
1. Will the illegal (a/-Muharram) divorce be effective or not?

(So we say) For the enforcement of divorce, there are some illegal ways according to the
Kitab (Qur’an), Sunnah and [jma*, and some are not illegal. A "legal divorce" according
to the unanimous opinion of the Muslim Scholars is that the husband divorces his wife
with one revocable divorce, when she is in a state of purity (fuhr), after she had her bath
and before there has been any connubial intercourse with her, then he must abstain (form
the conjugal relations) without implementing any further divorce until the completion of
the ‘7ddah (waiting period). This divorce is called 7alaqg al Sunnah (traditional divorce).
If he (husband) intends to take her back during the “%ddah, he has the freedom to do so,
even without his wife and her guardians consent and he is not required to pay [any
dowry]. If he (the husband) leaves her (the wife) until completion of the ‘7ddah then, he

should release her with kindness and she will be considered as being separated from him.

It is permissible for the husband to re-marry her after the completion of the “ddah. This
will be possible with a new marriage contract, as if he is marrying her for the first time, or
when someone else has married her (and divorced her) then he can take her back during
the “7ddah. He may marry her after the ‘“ddah and want to divorce her, so he can divorce
her as mentioned above. (i.e., when she has had her bath after purity and before any
connubial intercourse has taken place then he must neither accomplish conjugal relations
nor pronounce any further divorce until the completion of “ddah). After this if he takes

her back, or marries her for second time, and again wishes to divorce her, he can divorce
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her as mentioned above. If the third divorce has become binding she becomes forbidden
for him (he must abstain the fulfilment of conjugal relations) until she marries someone
else. As Allah (SWT) and His Messenger have forbidden that, in that case she should
marry someone else in the proper way, in which way people do. When this husband

separates from her, then the first husband could marry her after completion of ‘iddah.

If the (divorced) wife is married with the intention of making her permissible (to reunite
the marriage contract with the previous husband), then this is forbidden according to the
majority of scholars, as it was so reported from the Companions of the Prophet (saws)
and their followers ( 7abi ‘in) in their good actions, and others, as it is evident in the text
of the Prophet (saws), and proved by the juristic evidences. But there are some among

the scholars who have permitted it.

If the woman is not in the state of menstruation owing to her under-age or over-age a man

can divorce her whenever he wishes to do, whether he has had a sexual relationship with

her or not. The period of her ‘7ddah is three months, counted from the time she was

divorced, because she neither menstruates’ nor would be pregnant. Some of the scholars

specify such a divorce as 7alaq al-Sunnah and some call it neither  7alag al Sunnal nor
o3

Bid‘ah

If the husband divorces his wife during menstruation or after sexual intercourse before
disclosuret of her pregnancy, this is Muharram (Forbidden) divorce. It is also known as
"innovative divorce" which is an unlawful action according to the Qur’an, the Sunnah and
Ijma“ (consensus). If after disclosure of her pregnancy he wishes to divorce her, he can
divorce her. Literal controversy exists here as to whether the divorce can be called

traditional, non-traditional, or innovation.

Regarding this "forbidden divorce", (which has implemented in the time of menstruation,
and after having sexual intercourse and before disclosure of the pregnancy) there are two
notable opinions among the ancestors and successors of the scholars, as to whether the

said divorce is effective or not and whether the same can be considered as one or three.
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If the husband divorces his wife thrice with one word or words, during the same state of
purity, saying, "you are divorced thrice","you are divorced and divorced and divorced",
"you are divorced, again divorced, then divorced", "you are divorced", then says: "you are
divorced", then says :"you are divorced", he says: you are divorced thrice, ten, or a
hundred, or a thousand times and any sentences like that, so in all these cases there are
three opinions among the scholars. It remains same ,whether the husband has
consummated the marriage with his wife or not. Among the ancesstors some of them

have had differentiate between consummated and non consummated wife. There is also a

latest fourth opinion which is called innovative.

* The first opinion is that," it is a legal divorce and is effective." This is the opinion
of the Imam Shafi‘i, and the Imam Ahmad as per his old opinion. The same view was

chosen by al Karakhi.

* The second opinion is that, "it is a forbidden divorce but effective." Ihis is the
opinion of the Imam Malik, the Imdm Abiu Hanifah and the Imam Ahmad in his latest
view. Most of his Companions have chosen this opinion, and this opinion is reported
from many prominent early Islamic scholars such as the Companions of the Prophet

(saws) and their followers. The previous opinion also reported by some of them.

* The third opinion is that, "the divorce is forbidden, and only one is effective."
This opinion is reported from a group of ancestors and successors among the Companions
of the Prophet (saws) such as Zubayir ibn Al-‘Awwam, and ‘Abd al Rahman ibn ‘Awf.
Two views were reported from ‘Ali and ibn Mas‘tid and ibn ‘Abbas. This is the opinion
of many followers and their followers. Such as Tawis, Khallas ibn ‘Amr and
Muhammad ibn Ishaq. It is the opinion of Dawud and most of his followers and the said
opinion is reported by Abu Ja‘far Muhammad ibn‘Ali ibn Al-Hussain and his son Ja‘far
ibn Muhammad. Therefore, some Shi‘ait scholars have accepted this opinion, which is
also the opinion of some of the followers of the Imam Abu Hanifah, the Imam Malik and

the Imam Ahmad ibn Hanbal.
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* The "fourth opinion" is that no divorce at all will take effect : Some of the
Mu ‘tazilaits and Shi‘its adopted this view. But none of the ancestors scholars agreed

with this opinion.

The aforesaid third opinions is closer to the Qur’an and the Sunnah. Every divorce which
Allah (SWT) approves as per the Holy Qur’an concerns the wife with whom the husband
has had sexual intercourse and is properly known as 7alag al- raj ‘i (revocable divorce).
Allah (SWT) has neither permitted anybody to utter three divorces at a time, nor
implementing irrevocable divorce tothe consummated wife. But if the wife is divorced
before having sexual relations, she will be deemed as separated from him after

completion of the prescribed period ( ‘iddah)

The Muslim jurists are of unanimous in their opinion that divorce is of "three kinds" :

(1). "Revocable divorce" (=, @&, is a divorce wherein the husband will be
able to take his wife back without her consent. If one of them dies during the ‘ddah,
whosoever will survive, will be treated as inheritor of the other.

(2). "The Minor irrevocable divorce (cidl @), wherein the provision is
available for a proposer to propose. In this case she (the divorced wife) will not be
lawful for him without a new marriage contract.

(3). "The forbidden divorce" (W poaall @), is a divorce wherein the wife will
not be lawful for her husband until she marries another husband. This is when the
husband divorces her thrice as permitted by Allah (SWT) and His Messenger, that is,
he divorces her first and takes her back during the ‘%ddah or re-marries her (because
the “%ddah has completed), then divorces her and takes her back or re-marries her,
then divorces her for the third time. According to the unanimous opinion of Muslim
jurists this is the forbidden divorce for her until she gets married to another husband.
There is no Ba’in divorce in the Qur’an and the Sunnah for the consummated

wife,which will be considered as the three divorces.

The school of Jurisprudence of Hadith, the Imam AhAmad in his opinion, the Imam Shafi ‘7
in one of his two opinions, /shag ibn Rahwaih, Abii Thowr, 1bn al Mundhir, Dawtd, ibn

Khuzaimah and others all held that the KhAu/‘a is a dismissal of marriage and final
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separation between the husband and wife, they don't consider it as three divorces. This
opinion has been confirmed by the Companions of the Prophet (saws) such as ibn ‘Abbas,
‘Uthman ibn ‘Affan and others, holding that if the wife has been separated by Khu/‘a, t is
not necessary for her to wait three qurids, rather she will have to wait for one
menstruation. This is also the opinion of Ishaq ibn Rahwaih, ibn al Mundhir and others
and one of the two opinions of the Imam Ahmad. In this matter many authentic traditions
(Ahadith) are reported from the Prophet (saws) which corroborate each other as in the
Sunan Thus it is established from the Prophet (saws), A group of Companions
reported that they consider the Khul‘a as divorce. But the scholars of Hadith like the
Imam Ahmad ibn Hanbal, ibn Khuzimah, ibn Al-Mundhir, Al Baihagi and others

considered it as weak evidence.

The Khul‘a is known as that when a woman spends something for her husband to get a

separation from the marriage tie, Allah (SWT) says:
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" Divorced women shall wait concerning themselves for three monthly periods. And it is
not lawtul for them to hide what Allah (SWT) Hath created in their womb, if they have
faith in Allah (SWT) and the Last Day. And their husbands have the better right to take
them back in that period, if they wish for reconciliation. And women shall have right
similar to the right against them, according to what is equitable;, but men have a degree
over them and Allah (SWT) is Exalted in Power, Wise n3
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"A divorce is only permissible twice : after that, the parties should either hold together on
equitable terms, or separate with kindness. It is not lawful for you, (men), to take back
any of your gifis (from your wives), except when both parties fear that they would be
unable to keep the limits ordained by Allah (SWT) if ye (Judge) do indeed fear that they
would be unable to keep the limits ordained by Allah (SWT). There is no blame on either
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of them if she gives something for her freedom these are the limits ordained by Allah
(SWT); so do not transgress them if any do transgress the limits ordained by Allah

(SWT), such person wrong (themselves as well as others) n®
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"So if a husband divorces his wife (irrevocably), he cannot, after that, re-marry her until
after she has married another husband and he has divorced her. In that case there is no
blame on either of them if they re-unite, provided they feel that they can keep the limits
ordained by Allah (SWT), which He makes plain to those who understand "’
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"When ye divorce women, and they (are about to) fulfil the term of their ‘iddah), either
take them back on equitable terms or set them free on equitable terms: But do not take
them back to injure them, (or) to take undue advantage; if any one does that, he wrongs
his own soul. Do not treat Allah (SWT)'s Signs as a jest, but solemnly rehearse Allah
(SWT)'s favours on you, and the fact that He sent down to you the Book and Wisdom, for
your instruction. And fear Allah (SWT), and know that Allah (SWT) is well acquainted
with all things""

Allah (SWT) has clearly explained that divorced wives who have had sexual intercourse
have to wait three quri? According to most of the Companions, like  Uthman, ‘Ali, ibn
Mas ‘ad, Abu Misa and others, gqurii’ means menstruation. So, she will have to count the
‘iddah till the third menstruation. This is the opinion of the Hanafi school of thought, and
the Imdam Ahmad's well known opinion among his two opinions. Ibn ‘Umar, ‘A’isha and
others opine that the ‘/ddah will be completed in the beginning of the third menstruation;

this is also the opinion of the Imam Malik and the Imam Shafi‘1.

But about the divorced wife before consummation, Allah (swt) asserted:
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"O you who believe! When you marry believing women, and then divorce them before
you have touched them, no period of ‘iddah have you to count in respect to them; So

give them a present and set them fiee in a handsome manner P

Then asserted: €3 & caan gal ceilsny "and their husbands have the better right to take them
back in that period”. This means in that waiting period. Then he asserted : ¢t @&)"The
divorce is of two kinds," so, it is clear that the aforesaid divorce is 7aldg al raji
(revocable divorce) in which he will be more entitled to bring her back; That is (twice),
one after another. As ifit is said to a man:
Sl g a call Glage ¢ A Glaga Jiy o 2 D8 3 e Adla gl ) ya D e gl ¢ (0 g 7

Glorify (Allah) two times: or Glorify (Allah) three times or hundred times, so, certainly
(to fulfil the requirement) he should say: Subhina Allah (Glory be to Allah (SWT)), Subhana
Allah (Glory be to Allah (SWT)), till the number is fulfilled." So, if he wants to do that, and
says Subhana Allah (Glory be to Allah (SWT)), twice or hundred times. (In reality) He didn't
Glorify (A/lah) but only one time. Allah (SWT) didn't say : the divorce is two divorces.
But He says: (Twice) so when the husband says to his wife: You are divorced, twice or
thrice at a time, or ten at a time, or thousand at a time, in all these cases he didn't divorce

her (according to law) but one time.

And the sayings of the Prophet (saws) to his wife (mother of the believers) Juwayriyah
"Certainly I read after you four sentences if you weigh what I said till today verily you
could weigh it "Subhana Allah " as per the number of His creation " Subhana Allah as per
His pleasure, "Subhana Allah (SWT)" as per weight of His Throne, "Subhana Allah as

per ink of His Words. 10 So, it means Allah is entitled to be glorified in that number.

It is like the saying of the Prophet (saws) : s Le S Lagin L Sa s ¥ Sla s < sl Sl aall @l g Ly,
"un i o " O, our Lord praise be to you, full of the heavens and full of the earth, and
whatever contains in between them, and then fill up the things that you wish afterwards."
This doesn't mean he (Prophet) glorified Allah up to that number. Sometimes the number

becomes an adjective for the action of the servant, and his action is limited. Sometimes
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the number is commensurate to the status of the Lord which signifies His exalt,
otherwise, if the worshipper says in his Prayer: Glory be to Allah as per the number of
His creation, it means he didn't glorify Allah but one time. The Prophet (saws) prescribed
Subhana Allah, 33 times, Al Hamdu lill Allah- 33 times and A/lahu Akber 34 times after
every Prayer. If the worshipper says: Glory be to Alldh, Praise be to Allah and Allah is

Great, in the number of His creation, he only glorified Allah once.

We do not know of anyone who divorced his wife three times in a single word during the
Prophet's (saws) time and the Prophet (saws) established three divorces to him
(irrevocably). There is no authentic or hasan Hadith reported in support of that, nor any
author of relaiable (Shar‘1) books reopted anything in that matter. . All Ahadith reported
in this issue were weak and concocted according to the unanimous opinions of Hadith's
Scholars."" What has reported in the Sahih Muslim and in the other Sunan (Books of

authentic Hadiths collections)
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As narrated from Tawis, who had reported from Ibn ‘Abbas: During the time of the
Messenger of Allah, Abu Bakr, and up to two years of ‘Umar's Khilafah, three divorces
(at one insstance) were counted as one. Thereafter, ‘Umar spoke to other Companions of
the Prophet (saws), that, people have started taking hasty action in a matter which
requires a great deal of thought and in which they should remain patient. (It would be
better) if we enforced them (the three divorces as they have pronounced). Consequently

‘Umar enforced the effectiveness of the three divorces.

In another narration of the Imam Muslim and other scholars
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It is narrated from Tawis that, Abu Suhba’ asked ibn ‘Abbas: "Do you know that at the
time of the Prophet (saws), Abii Bakr and three years of ‘Umar's government, the three

divorces were considered as one?" Ibn ‘Abbas replied: Yes.

In another narration: Abl Suhba’ asked ibn ‘Abbas: Tell me your opinion. Didn't the
three divorces (at one instance) at the time of the Prophet (saws) and Abu Bakr
considered as one? He affirmed it, that was so. (But) when at the time of ‘Umar people

were practicing divorce in succession, so he enforced them (what they have pronounced).

The Imam Ahmad reported a hadith in his Musnad:
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Sa‘id ibn Ibrahim narrated, my father reported from Muhammad ibn Ishaq that, Dawd ibn
al-Husain narrated from ‘kramah the freed slave of Ibn ‘Abbas, that Ibn ‘Abbas said:
Rukana ibn ‘Abd Yazid brother of Banu Muttalib, divorced his wife three times in the
same sitting, and he became very sad about it. He said (Ibn ‘Abbas) then the Messenger
of Allah (saws) asked him (Rukana)" how did you divorce her?" he replied I divorced
her three times. Ibn ‘Abbas said, the Prophet (saws) asked : In one sitting? He replied
Yes. Then the Prophet (saws) said : hence the (countable) divorce is only one.. If you
wish, you can bring her back, he (Ibn ‘Abbas) said: Then he (Rukana) had returned her.
After that event Ibn ‘Abbas used to consider that, the divorce is allowed at every term of
purity. Abu ‘Abdullah al-Maqdist qouted this hadith in his book : " A/ Makhtarah" which
is more authentic than the ".Sahih al Hakim" (a book of the Hadith collections). Abl Dawid and

other Scholars narrated the hadith in the same manner

The saying of the Prophet (saws) concerning: "In one (same) sitting" means that, if it had
not happened in one sitting, the legal verdict would not have been like that; because if
that (pronouncement of divorce) happens in several sittings it could be possible for him to
take her back, as she is living with him. The divorce normally is established after ruj‘ah.
The literal sense beside the tacit (Maskit ‘Anha) matter does not have any general
meaning, but sometimes it calls for explanation. It is like the saying of the Prophet

(saws): "When the water reaches up to the measure of two Qul/ah that doesn't bear scum
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(Lam yahmal al-khubuth), then "nothing made it unclean". When the water reaches up to
two Qullah and sometimes bears scum and sometimes does not , the saying of the Prophet
(specifying a group of Camels for Zakar): "The Zakat will be applicable for the Sa’imah
Camel" and when it is not in the state of Sa’7mah, sometimes the Zakat will be applicable
to it. (Likewise) the Zakat will be applicable for the business (goods) but sometimes it is
not applicable to it. Similarly, saying of the Prophet (saws) : "Whoever worships Allah
(SWT) in the Night of Power (Qadr) with full faith and computation, his previous sins
will be forgiven". One who does not worship Allah in that night, Allah (SWT) may
forgive him for another reason. There is also the saying of the Prophet (saws) : "Who
fasts in the Ramadhan with faith and computation, his previous sins will be forgiven",
and the saying of Allah (swt): "Those who believed and those who migrate and strive in

the path of Allah, they would hope for the mercy of Allah"."”?

And who would not be the same as mentioned, may he will do another action with Iman
seeking the mercy of Alldh. Sometimes it does not happen like that. From the study of
all this evidence it is noted that if the divorce took place in several sittings then
sometimes Ruj‘ah may be possible for him, and sometimes may not. Apart from the
divorce which has been implemented in the same sitting, it was the habit of the one who
divorces not to return his wife, whereas he should return her. As the Prophet (saws) said:
"you should take her back if you wish". The Prophet (saws) didn't say as hesaid in the
Hadith reported by ibn ‘Umar: Asking him," (‘Umar) Order him ( ‘Abdullah ) to return
her". So ‘Umar ordered him to recourse with her. The Ruyj ‘ah absolutely depends on the

husband. It is distinct from al Muraja‘ah (reiteration)
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Abl Dawud and others narrated that Rukana certainly divorced his wife and the Prophet

(saws) said to him, “Fear Allah you intended only one divorce?” He replied, “I intended
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only one divorce”. Then the Messenger of Allah (SWT) returned her back to him. Abu
Dawid didn’t narrate in his Sunan the Hadith which the Imam Aimad narrated in his
Musnad where he said: Hadith Al Battatah (the final divorce) is more authentic than the
Hadith of ibn Juraij. “Rukana divorced his wife thrice”, as his family members know
best. But the emminent jurists and experts of the weaknesses and defects of the Hadith
and jurisprudence, such as the Imam Aimad ibn Hanbal, al Bukhari, Abu Uba‘id,
Muhammad ibn Hazm and others, weakened the Hadith of Al Battatahs" They said that
the narrators of the said Hadith were a group of unknown people, and their
trustworthiness and memory were insignificant. The Imam Ahmad confirmed the Hadith
al szz'].a'tbm,» as being correct, what he said : The Hadith which bears the discussion of
Rukana does not establish that he divorced his wife finally and he also said that, in
finalization of divorce, the hadith Rukana establishes nothing. Ibn Ishaq narrated from
Dawud ibn Al Husain, ‘Ikramah from Ibn ‘Abbas: "That Rukana divorced his wife
thrice". The people of Medina used to call the person who divorces thrice 7allaga Al
Battatah (divorced finally). And the Imadm Ahmad turned away from the Hadith of
ibn‘Abbas he thought that pronouncing three divorces at a time is legal, supporting the
view of the Imam Shafi‘t. So it is possible to say: the Hadith of Rukana has been
abrogated. Thereafter he changed his opinion and found that there is no lawful divorce in
the Qur’an and Sunnah except Al Raj‘l (revocable divorce), he turned away from the
Hadith of ibn ‘Abbas, as he (ibn ‘Abbas) had passed his formal legal opinion against it.
This is a reason for having two opinions from Ahmad. But as for another opinion which
the followers of ibn ‘Abbas acted upon, (they followed the formal legal opinion of ibn
‘Abbas) that is not any reason. So it requires that his view is to act upon the Hadith
which was narrated by ibn ‘Abbas.

The jurists who opined in favour of three divorces to be implemented, they have their
excuses. ‘Umar saw that the people were committing what Allah had forbidden them to
do in accumulating three divorces together. They would not restrain from such a practice
except of threatened with punishment. Considering the situation, ‘Umar adjudicated to

act upon three divorces as final to restrain the people.
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The action of ‘Umar may be for various reasons, such as:

(1) A kind of temporary punishment which is applied while needed, as he used to
punish the wine drinker with 80 lashes, shaving of the head and exile; and like the action
of the Prophet (saws) with three persons who stayed behind (from the battle of Tabtk)
restraining them from meeting with their wives.

(2) ‘Umar thought that when the Prophet (saws) made three divorces as one it was

conditional, and that was subsequently gone. It is similar to the privilege of Hajj tamattu

in general and invalidating ‘Umrah privilege during the month of Hajj.

In the following cases Ijtihad is allowable:

For a man who is not able to maintain his wife, the order for separation must apply.
sometimes, the right of separation belongs to the women, as in the case of an impotent
husband, and someone who commits 7/ (an oath to abstain from connubial act with one's
wife) it is according to the majority of ‘Ulama. The person who is unable to maintain the
expenses of his wife, this opinion belongs to those who opined it. (Some scholars)
sometimes opined that it is the right of Allah, as in the case of the separation between
husband and wife, made by the order of two judges, when they (husband and wife) didn't
select any representative, (it is) according to the majories opinion. An another example
for establishing divorce to the person who pronounced 7/, if he did not fulfil the
connubial needs with his wife within the limit of the waiting period, this opinion is
belongs to those who support this view, among the ancestors and successors (scholars).
The jurists of the companions of the Imam Ahmad and others said : If husband and wife
agree to have sex through the rump (backside), the order of separation did apply between
them. If the virtuous father commands his son to divorce his wife, considering his well-

being, the son must obey his father.

As the Imam Ahmad and others said: As the Prophet (saws) ordered ‘Abdullah ibn ‘Umar
to obey his father (‘Umar) who ordered him to divorce his wife. Therefore, the obligation
of the separation will be implemented, either from the Shari‘ (the Prophet (saws)) or from
the judge (of an Islamic State ) 'when the husband does not fulfil the needs of his wife.

This is a matter concerning the resources of /jtihad.
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As the people didn't take necessary care to pronounce the three divorces and they were
practicing an unlawful action, ‘Umar decided to establish three divorces for them,
because they were not obeying Allah and His Messenger to continue the bind of marriage.
But a large number of Companions and their followers disagreed with this view. Either
they didn't agree with the chastisement or they thought that Shari‘ah didn't apply the
punishment, and this punishment could be for any one, to whom it is applicable. On the
other hand, for someone who is not deserving of punishment because of ignorance or for
any explanation, there is no reason to compel three divorces for him. This is a law, and
the Prophet (saws) prescribed it like other similar matters without specification.
Considering this, a group of predecessors and successors (of scholars) said that the
decision of the Prophet (saws) in dissolving the Hajjto ‘Umrah - that is Al-Tamattu‘ as
his Companions were ordered to perform it in the last Pilgrimage, that was general law.
As Prophet (saws) infored them when it was asked to him, is this our ‘Umrah for this
year? or forever? He replied: No, "but forever and ever". The ‘Umrah combined with
the Hajj till the Day of Judgement". Those who opined it was specially legitimatize for

old people, like the general permission of ‘Umrah in the month of Hajj, is a false opinion.

Allah (SWT) said : &) 1 6938 (s b sl U Gl ¢aSia oY) gl g Jgmu ) ) gasdal g i ) gashal ) gial ¢l gl Ly
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"O you who believe! Obey Allah (SWT) and obey the Messenger [Muhammad (saws)],
and those of you (Muslims) who are in authority. (And) if you differ in anything among
yourselves, refer it to Allah (SWT) and His Messenger (saws) it you believe in Allah
(SWT) and in the Last Day. That is better and more suitable for final determination”. B

Allah (SWT) ordered the believers to bring their disputed matters to Allah and His
Messenger at the time of their difference. It was essential to reffer any matter about
which the ancestors and successors disputed, to the Qur’an and the Sunnah. There is
nothing in the Qur’an and the Hadith confirming three divorces being uttered with one
word or words without Ruj‘ah or a new contract, but the Qur’an and Sunnah necessitate

that type of divorce who had implemented the divorce in a way which Alldh and His
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Messenger permitted. The general analogy with all principles of Shari“ah is based on this
inference. Every contract some time will be lawful and some time will be unlawful such
as selling, buying and marriage, when it is done in a forbidden way, is never
implemented, unlike lawful contrcts which Allah (SWT) and His Messenger have

permitted.

Therefore, the Muslims are united in agreement that what Allah (SWT) has forbidden
such as marriage with a forbidden female and marriage in the period of ‘iddah and as
such, is invalid does not established. Similarly, Allah (SWT) has forbidden the buying
and selling of forbidden things, such as wine, pigs, and dead animals. These are unlike
the things which are naturally forbidden such as Zihar, Qadhaf; lying and false testimony
etc. According to Divine rule, whoever commits such unlawful things will be liable to be
punished. these things cannot be considered sometimes as fal/a/ and sometimes as haram
sometimes correct and sometimes wrong. On the other hand the matters which are
usually forbidden in one side are allowable in the other side, such as payment of ransom
money for prisoners, buying slaves whose freedom has been denied, bribery to the
oppressor to check injustice or receiving the necessary dues; and likewise to buying the
man who indulges in continuous sins, and to buy a thing in which a fault has been
deceived, and presenting gifts for pleasing some new converts for doing the obligatory
action or give up forbidden things, and likewise selling the motivated things for whom he
receives from, and so on. Therefore, the oppressed is allowed to do this, and allowed to
dissolve the contact as well as continue it. This is unlike the situation with regard to

oppressor in that, what he has done that is not binding and necessary.

Allah (SWT) has allowed divorce sometimes and forbidden it sometimes. When it is
done in a way that Allah (SWT) and His Messenger had forbidden, it is not established; it
is only established when it is applied in the way of Allah (SWT) and His Messenger.

As the Imam Bukhari and Muslim (mentioned in their authentic collections):
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Narrated from A’isha that the Prophet (saws) said : "Whoever does any action which is
against our command (faith), is rejected". Allah (SWT) said : "The divorce is only
permissible twice, afier that, the parties should either hold together on equitable terms, or
separate with kindness "' Tt is clear that the divorce which Allah (SWT) has approved of
for the consummated wife is a revocable divorce (twice). After two times, either (hold
together on equitable terms) he will return her and she will remain his wife and will stay
with him on option of one divorce, or (release her with kindness) that he will send her
away after the “ddah is expired. Allah (SWT) said : "O you who believe! When you
marry believing women, and then divorce them before you have touched them, no period
of ‘iddah have you to count in respect of them. So give them a present, and set them fiee
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(1.e. divorce them irrevocably) in a handsome manner”.

There after Allah (swt) said: "And it is not lawful for you to take back any of your Mahar
(Bridal money given by the husband to his wife at the time of marriage) fiom your wives
which you have given them, except when both parties fear that they would be unable to
keep the limits ordained by Allah (SWT) (e.g., to deal with each other on a fair basis).
Then if you fear that they would not be able to keep the limits ordained by Allah (SWT),
then there 1s no sin on either of them if she gives back (the Mahar or a part of 1t) for her
Khul* (divorce ni8

This is the Khul‘ which has been as named "ransom”, the woman provides ransom to
release herself from the bond of her husband, like the prisoner, and slaves provide ransom
to release themselves from their master. Almighty Allah said: (If he divorced her) which
means the third divorce, "then she is not lawful unto him until she has married another
husband". If he divorced her, (means the second husband) "it is no sin for both of them"
(on her and on the first husband), "that they reunite, provided they feel that they can keep
the limits ordained by Allah".

Similarly, Allah (SWT) said: "O Prophet! When you divorce a woman, divorce them at
their ‘iddah (prescribed periods), and count (accurately) their ‘iddah. And fear Allih
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your Lord (O Muslims) and turn them not out of their (husband's) homes, nor shall they
(themselves) leave, except in the case where they are guilty of some open illegal sexual
intercourse. And those are the set limits of Allah (SWT). And whosoever transgress the
set limits of Allah (SWT), then indeed he has wronged himself. You (the one who
divorced his wife) know not, it may be that Allah will afterward bring some new thing to
pass (1.e., return her back to you if that was the first or second divorce). Then when they
are about to fulfil their appointed term, either take them back in a good manner. or part
with them on equitable terms. And take for witness two just persons fiom among you
(Muslims). And establish the whiteness for Allah (SWT), that will be admonition given
to him who believes in Allah (SWT) and the Last Day. And whoever fears Allah (SWT)
and keeps his duty to Him, He will make a way from him fto get out (from) every
difficulty. And He will provide him from (sources) he could never imagine. And
whosoever puts his trust in Allah (SWT), then He will suffice him. Verily, Allah (SWT)
will accomplish His purpose. Verily, for all things has Allah (SWT) appointed a due

., 19
proportion”,

An authentic Hadith was reported by ‘Abdullah ibn ‘Umar that he divorced his wife
during her period of menstruation in the lifetime of Allah (SWT)'s Messenger (saws).
‘Umar ibn Al Khattab asked the Prophet (saws) who showed his anger and asserted,
"order your son to take her back and keep her till she witnesses the period of purity and
then wait till she get her next period and becomes clean again, whereupon, if he wishes to
keep her he can do so, and if he wishes to divorce her he can divorce her before having
sexual intercourse with her, and that is the “7ddah which Allah (SWT) has fixed for

divorcing women therein".

In another narration which has transmitted by Imam al Bukhari, the Prophet (saws)
ordered ibn ‘Umar that he could divorce her in purity or pregnancy. In another narration
in the Sahih Al Bukhari, the Prophet (saws) recited the verse : "When you divorce
women, divorce them at their ‘iddah”. ibn ‘Abbas and other Companions of the Prophet
(saws) said: "The divorce is effected on four grounds". Two are lawful and two are

unlawful.
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The two lawful grounds for divorce are as follows:
(1) If a man divorces his wife in a state of purity without sexual intercourse, and

(i1) Divorces her after exposure of her pregnancy.

The two unlawful grounds for divorce are as follows:
(1) If he divorces her in the menstruation, and
(i1) Divorces her after having sexual intercourse while he doesn't know whether the

: . 20
womb contains any child or not.

It is clear that the Prophet (saws) explained that it is not lawful to divorce a woman
except when she becomes clear from menstruation before having sexual intercourse. This
is the divorce for ‘iddah, i.e., facing the ‘7ddah. So, it is either fuhr or ‘iddah. 1f he
divorces her before ‘ddah it means it is a divorce before the time which Allah permitted
for divorce. This may lengthen her waiting period and he can then divorce his wife

without any necessity for the divorce.

Divorce basically is an action which does not please Allah, but most hated lawful thing to
Allah (SWT) is talag. However, according to the need of the people the permission is
accorded as forbidden things are allowed in certain circumstances. This is why, after
pronouncing of three divorces a wife becomes forbidden for her first husband until she
gets married to another husband. This is a punishment to restrain people from misusing
divorce. When the wife is divorced she waits in ‘7ddah (prescribed period) for three fuhr
(purity). The husband is the owner of the woman as he will inherit her and she inherits
him. He will not be benefited in hurrying to get a divorce before its time, as there is no
benefit to do any action before the Imam of the congregation. Whatever one does before
the action of the Imam, will not be considered, rather it will invalidate his Prayer, if it is
done intentionally, according to one opinion of the scholars. And he will have to

continue the Prayer with the Imam till the Imam says Salam to terminate the Prayer.

Accordingly, the majority of scholars legalised A/-Khul‘ (s) ) during the period of

menstruation. But, any divorce pronounced during the period of menstruation is not valid
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according to Jurists of Hadith, rather it is a complete separation. According to one
opinion of scholars, a woman meets her clearance (of womb) in one menstruation,
without observing any ‘7ddah. This is one of the opinions of the Imam Ahmad, she is free
because of Khul® and there is benefit for both of them virtually without any problem
between them. It is unlike 7a/ag Raj‘1 (revocable divorce) as there is no advantage if it
takes place before its time, rather there is evil without goodness. It has been said that this
is a divorce an unexpected time in which is uncalled for. It is unlike a divorce in the time

of attraction which is only implemented when needed desperately.

The scholars have different views regarding the interpretation of the Prophet's (saws)
saying to ‘Abdullah ibn ‘Umar, when the Prophet (saws) told ‘Umar to tell his son
‘Abdullah "Let him bring back his wife". One group of scholars understood that in the
instant case the divorce has taken place. So, the Prophet (saws) ordered ‘Abdullah to
bring back his wife, thereafter, if he likes he can divorce her during the time of tuhr
They disputed whether revoking her is compulsory or recommended? whether he will
bring her back in the first fuAror in the second one. What is the wisdom behind this order

of forbidding? The scholars have different opinions about this.

The other group of scholars said: The divorce has not taken place in the instant case. The
husband separated himself physically from his wife, as per the prevalent custom, when
someone who divorces his wife stays isolated physically from her she remains isolated
from him. The Prophet (saws) told ‘Umar to ask ‘Abdullah to bring his wife back. Here
the Prophet (saws) didn't say, "Let her come back" the word Muraj ‘ah (both return to each
other) involves both sides. It means she will come back to ‘Abdullah physically so that
both husband and wife can meet together as they were before. Because the divorce didn't
take effect, when the real time comes, in which Allah (SWT) has permitted the divorce to

take place, he could divorce his wife if he likes to.

The second group of scholars substantiated their opinion on the following arguments : If
the divorce had already taken place, there would be no benefit in the Prophetic order of
return to divorce her a second time. Rather it would be problematic for both of them. For

he has to divorce her after taking her back, according to the Qur’an, Hadith and
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consensus. In that case the divorce would involve a multiplication of divorces,
lengthening of the ‘7ddah and punishment of both husband and wife. The Prophet (saws)
didn't compel the husband to have intercourse with his wife before fa/ig, but when he has
intercourse with her, he cann‘t divorce her legally until her pregnancy is disclosed or she
has become clean for the second time. Sometimes he may dislike meeting her sexually,

so how can he be bound to have intercourse with her?

Considering this position, all the four jurists and other scholars did not prescribe
intercourse, instead the divorce has been delayed until the second fuAr. If the husband did
not divorce his wife (in menstruation) for the first time, he has to divorce her in the first
tfuhr. For example, if divorce is allowed for him in the first fuhr, there would be no
substantial benefit of marriage, in confining her only for the purpose of divorce. If he
intends to divorce her in the first fuhr, it would cause additional suffering for both of
them. The Prophet (saws) did not mean this by his order. The divorce has been
prohibited in the first fuAr to enable the husband to have intercourse which will not be
followed with any divorce. If he did not have intercourse with her, or he did have
intercourse with her and she started menstruation after that, then, he can divorce her. It is
not the case that when the husband restrains from having intercourse with his wife in that
tuhr and divorces her in the second fuhr, it means he is required to divorce her, as he has
no attraction to his wife. For example, if he maintains love and attraction for his wife, he

would, of course, meet her sexually in the first fuhr, (as per human biological desire).

They argued that ‘Abdullah was not commanded to bring witness over revoking (Ruja ‘h)
as Allah and His Prophet (saws) order. If the divorce has already taken place, and he
wants to get his wife back, it would, of course be necessary for witnesses to be taken.
Allah (SWT) mentioned divorce in many verses of the Qur’an and didn't ask any one to
return after divorce. But He said, "Thus when they fulfil their term appointed, either take
them back on equitable terms or part with them on equitable terms "?! The choice was
given to the husband at the end of the ‘“ddah either to confine her nicely - which is
Ruj‘ah, or leave her after the “%ddah has ended, when she will not be confined after
fulfilling the ‘iddah. Allah the Exalted said : "7urn them not out of their houses, nor shall
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they (themselves) leave, except in case they are guilty of some open lewdness”.
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They further argued that in the case where the forbidden divorce has taken place, it could
bring evil because of the displeasure of Allah and His Prophet (saws) and that evil will

not be removed by the process of revoking, which allows him to divorce afterwards.

In that case there would no benefit in the order of ruj‘ah, from which Allah and His
Prophet (saws) are pure. Because if a man has an attraction for his wife he has to take her
back. If he has no love for his wife then, he has no reason to take her back. So, there is
no legal benefit and goodness for ‘Abdullah, in the command of the Prophet (saws), from
revoking his wife with the necessary implication of divorce. Instead, it would create
more evil. It is obligatory to believe that the Prophet (saws) is pure from making such an
order or command that would implicate additional evil. Allah (SWT) and His Prophet
(saws) prohibited innovated divorce to stop evil, how can they order that which would

involve additional evils?

On the other hand, the opinions of the scholars of the second group are closer to the rules,
laid down in the Qur’an and the Sunnah. This opinion is contradictory because the
prominent early Islamic scholars and jurists held that if the acts of worship and forbidden
contracts are performed in an unlawful manner, it can neither be established nor correct.
This is the truth, although it had been disputed by a group of Mutakallimin
(Theologians). The legality rests with prominent early Islamic scholars and leaders of
jurisprudence, as the Companions and their followers used to draw inference to invalidate
the acts of worship and criminal punishment which was prohibited by the Prophet (saws).

This was their common practice.

They argued further: if that could not be a valid proof of its evilness, the criteria to
distinguish right from wrong would not come from the Prophet (saws), who said that
prohibition does not cause evil. They argue that the validity of worship and contracts as
well as their invalidations, come from the legislative command of the Prophet (saws)

either conditionally or negatively and so on.
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His statement that "it is correct" and practically that is not correct, in the commands of
Allah (SWT) and His Prophet (saws). And it is obviously known that there are no
statements in the Qur’an and in the authentic Hadith which are known to be incorrect.
And these statements such as "ritual purity is a prerequisite condition for Prayer, and
infidelity (kuf?) renders the Prayers invalid, and these kind of contracts and this kind of
worship are not valid and so on. The Prophetic commands consist of orders, prohibitions
and declarations of lawful and unlawful matters. In the cases of negation of acceptance
and goodness, such as the statements of the Prophet (saws): "Allah (SWT) does neither
accept Prayer without ablution nor any donation out of unlawful wealth" and his
statement "This is not valid" and his saying, "Allah (SWT) dislikes this" and that the
promises appeared in his sayings, all of these are statements from which we cannot draw
inferences about truth or evil unless he has mentioned this clearly. This is not tantamount
to saying that the Prophet (saws) did not explain the matter clearly. This attitude is

absolutely wrong and its evil is obviously known.

They argued further: The Prophet (saws) prohibits something which contains clear evil or
1s mostly evil. The object of prohibition is to stop the evil, so that the evil becomes non-
existent. If the prohibition established such laws which are established on /a/a/, making
it compulsory to enforce them like Aa/al, it would of course, implicate the evil which was
deemed to be non-existent. This would mean the evil was deemed to be non-existent
though the people have agreed to undertake it. (The people cannot practice the evil which
the Prophet (saws) wanted to eradicate from the beginning), If the case is so, it would be

a contradiction and the Prophet of Allah is pure from such kind of contradiction.

Some of the scholars said: The Prophet (saws) prohibited three divorces so tha, the one
(the husband) who divorces he may not repent later. This means that the repentance is
bound to happen when he acts accordingly. It requires that (the talaq al thalath) to be

true.

The answer to the above stated arguments is that, whenever Allah prohibits any matter,
that will be permissible (if it is the case? then it will lead) the joining in a marriage

contract, a woman and her aunt with a same person will be lawful, so that it will not lead

77



to the break-up of the blood relationship. It can be said : If that argument is correct, it
will be evidence that the contract was valid, because, if that is invalid, the question of the
break-up of the relationship does not arise, this is ignorance, for that , Prophet (saws)
explained clearly the wisdom behind his prohibition of forbidden things. Since if he

allows them (the forbidden things) , it would involve implication of evil.

The statement of Allah (SWT). "You do not know if perchance Allah (SWT) will bring
about thereafter some new situation ”,23 and the saying of the Prophet (saws): "No women
can be combined in marriage with her maternal and paternal aunt. If you did so in
marrying both aunts, you had broken your blood relationship ", and so on show that if any
kind of action is allowed, which may lead to evil, it is forbidden, to eradicate that evil.
Then, evil generates from it's licence as well as from it's action. When the doer considers
that his action is valid or correct. But keeping in faith that, what is forbidden and
prohibited is false, and following the compulsory practice of the command of Allah
(SWT) and His Prophet (saws) is not called evil. The evil comes from disobedience of
the command of Allah (SWT) and His Prophet (saws). The evils bring real Fitnah
(afflictions) and punishment of Allah (SWT). Allah (SWT) said in the Qur’an: "Let those
beware who withstand the Apostles order, Lest some trial befall them, or a grievous

penalty be inflicted on them n24

The argument that if no divorce at all has taken place then it cannot be called evil, is a
really sound argument and that is the object of the Prophet (saws). That is why the
Prophet (saws) prohibited such divorce and declared its falsity to bring down the evil. If
that was not the intention of the Prophet (saws), the people would have continued to
commit the same evil and would believe the lawfulness of the evil, thereby encouraging
more evil.

There is a similar inference in the following rule : the command of prohibition of
anything that leads to the determined objective is lawful. There are some transactions
which are named as sale, marriage and fasting. It is like those who argue in the
prohibition of Al Shighar marriage (as prevalent in the days of ignorance), cursing of the
Prophet (saws) on the act of Halalah- for both and his prohibition of selling fruits before

these are ripen and the prohibition of fasting in both Eid days and so on.
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Some prohibitions may be possible to imagine without any doubt, for example, the
prohibition of the marriage of mothers and daughters, selling alcohol, dead animals, pork
and idols. Both the Imam al Bukhari and the Imam Muslim reported from Jabir, who
narrated that the Prophet (saws) said: "Verily Allah (SWT) prohibited the sale of alcohol,
dead animals, pork and idols". The Companions inquired : O Prophet (saws), what do
you think about the fat of dead animals which is used in polishing boats and re-processing
skins and the people use it for candles. The Prophet (saws) answered : No, that is
forbidden. He further said: May Allah curse the Jews, the fat was forbidden for them,
they re-processed it, sold it and enjoyed its prices". Therefore, it is clear that the mere
naming of such things as marriage and sale, does not protect them from becoming evil

and false. Rather it leads towards its possibility through sense and feeling.

The argument of the speaker, "it is according to the Shari‘ah," if he intended to named it
as the Shari‘ (the Prophet (saws)) had been named it, then it is correct If it is intended
that Allah Himself permitted so, that is absolutely against the Qur’an, the Hadith and
Consensus. If he is intended that, it is such an object on which the law has been placed
and made it a criterion to fulfil the desire and the people must follow it's command, as
witnessed in the the permissible matters, It is false according to Consensus in almost all
cases which create conflict. It is not possible to consider it as an agreed upon matter,
because they draw inference in the majority of cases from the prohibition of the Prophet
(saws) about divorce in the menstruation,and so on, which is a conflicting issue. So there
is no way in which they could establish their desire from the Qur’an, the Hadith and
Consensus. This is exactly similar to the Halah, the cursed one, wherein the intention of
his marriage contract is to make the divorced wife lawful for the first husband. It is not
the case that he makes the divorced wife lawful in same action. For example, if he
marries her with love and attraction, it would be lawful for him without curse, according

to Consensus.

It becomes clear from the aforesaid discussion that the curse is meant for the person who

intended the Halalah for somebody else, and it further becomes clear that the cursed
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person did not legalise the woman by that action. The curse is related prohibition of his

action, but the disputing group considers the action as allowable.

It appears from the aforesaid circumstances that there is no clear proof with the disputing
group, rather the real truth lies with prominent early Islamic scholars and jurists. Anyone
who differs in principle with the prominent early Islamic jurists on some issues, and is not
contradictory answer, would suffer from contradiction. Whereas the rules, which are
established from the Qur’an, Hadith and Consensus, are free from dispute and confusion.
All other things contain dispute and are not binding on people to follow them. The
correct analogy which does not contradict, is based on sources of the Qur’an, Hadith and
Consensus. The rule must follow the proof. This is the meaning of Divine inviolable
immunity, there is no contradiction in the sayings of an infallible person. All Muslims
believe unanimously that the Prophet (saws) is absolutely innocent in his Divine Missions
and he is also innocent in whatever he has prescribed for the ’Ummah and in the same

way the > Ummabh, is protected from being united on the wrong path or from going astray.

This is the opinion of the religious scholars: that for everyone in mankind, some of their
opinions will be accepted and some will be rejected, but the Prophet (saws) is the one
who has to be accepted unconditionally by the whole > Ummah (Muslim Nation). Allah
(SWT) has made it compulsory for all creation to believe in the Prophet (saws) and obey
him, consider lawful what he declared lawful, and consider unlawful what he declared
unlawful. This is the Divine criterion between a believer and a non-believer, People of
Paradise and People of Hellfire, Guided and astray, and right and wrong. The believers
are the people of Paradise. The followers of truth are the real followers of the Prophet
(saws). On the other hand, the non-believers are the people of Hellfire, the followers of

misguidance and falsity and those who do not follow the Prophet (saws).

Whoever believes in the Prophet (saws), openly and secretly, and tries to follow him, he
i1s among the fortunate believers although he commits mistakes and does wrong in some
of the Prophetss teaching and actions. It may be that the command of the Prophet (saws)
has not reached him or he does not understand it. This is forgivable. Addressing the

believers, Allah (SWT) says: "Oh our Lord! Condemn us not if we forget or fall into
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error””  And the Prophet (saws) said, as reported in authentic Hadith: Wherein Allah
(SWT) said, "You did", another Hadith
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Reported in the Sunan, the Prophet (saws) said:

The scholars are the descendants of the Prophets (saws). The Prophets (saws) did not
leave inheritance of any dindr or dirham. They inherited the knowledge. Whoever
received this, he received a great portion".

There is a saying of Allah (SWT):
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"And remember David and Solomon, when they gave judgement in the matter of the field
into which the sheep of certain people had strayed by night. We did witness their
Judgement. To Solomon we inspired the (right) understanding of the matter to each of

them we gave judgement and knowledge n26

In the above verse, one of the two Prophets has been distinguished with proper
understanding and was praised that He gave both of them wisdom and knowledge.
Similarly if someone from among the scholars specialised in knowledge of Allah with
certain wisdom and understanding, it does not necessitate criticism of someone among
the scholars who could not reach an equal level. The fundamental criteria is that whoever
fears Allah according to his ability, would be regarded as being among the pious friends
of Allah, although a (little) portion of the religion remains unknown to him which has

been understood by others.

E‘);‘\

81



It is reported by Wathilah ibn Asqa‘ and some of them pointed it to the Prophet (saws)
who said: "Whoever acquires knowledge and understands it, he will receive double
reward and whoever acquires knowledge but could not understand it will receive a single

reward".

The aforesaid statement has been corroborated by another authentic Hadlth:
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Reported by ‘Amr ibn ‘As and Abii Hurayrah from the Prophet (saws) who said: "when a
judge adjudicates and reaches the correct judgement, he will achieve two rewards, and

when a ruler adjudicates and commits a mistake, he will get one reward".

The objective of the aforesaid discussion is to draw attention to the issue of prohibited
divorce. Many scholars agreed with and said that (the forbidden divorce is effective).
The prominent early Islamic scholars and jurists, and the majority of scholars agreed with
that prohibition involves invalidity, whereas they didn't find, in their excuses regarding
this issue, any appropriate distinction. In this matter a group of scholars disputed with
them, holding that the order of prohibition involves evil, and they drew their inference

and based their arguments on the sources acceptable to them.

This is a conflicting inference which does not lead to proper knowledge, rather the
disputing group committed the mistake, either in the form of contradiction or in the issue
of dispute. Their mistake in one of the two coalitions does not necessitate that the
mistake would be in the matter of dispute. This is the paramount principle on which a
number of Islamic rules are based and founded. It is, therefore, not possible to contradict
the rule, because of some of the scholar's views who do not have with them any proof
from the Qur’an, Hadith and Consensus. The rules and the primary sources are not

compatible with their arguments, but rather contradict their opinions.
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Whoever studies the Qur’an and Hadith carefully will understand that Allah (SWT) did
not prescribe the forbidden divorce at all. However, the ba’in divorce (separation) has

been prescribed before the consummation and after the end of ‘iddah.

A group of scholars accused those who consider three divorces as one (divorce) saying
that, "you differed with ‘Umar ibn Khattab". The issue of divorce was finally settled
during the time of ‘Umar. Another group said that the general consensus has been
established, saying that you are differing with ‘Umar ibn Khattab in a matter regarding
which the consensus of the Companions was established, and the matter was in
accordance with the Qur’an and the Hadith. Among you, there are people who approve
the halalah. This is reported from ‘Umar ibn Al-Khattab who said: "I would, of course
stone and punish the person who does the haldlah and the person for whom the haldlah
has been done". The Companions were unanimous about the prohibition of haldlah, such
as ‘Uthman, ‘Ali, ‘Abullah ibn Mas‘ad ‘Abdullah ibn ‘Abbas, ‘Abdullah ibn ‘Umar and
others. Not a single Companion had been brought backa any divorced wife to her
husband through the act of halalah. ‘Umar and all other Companions acted according to

the Qur’an and the Hadith.

This is like "the curse of the Prophet (saws) for the person who does the halaah and the
person for whom the halalah has been done". Those who differed with them, acted
according to their analogical reasoning and judgement. May Allah (SWT) be pleased

with all scholars of Muslims.

Moreover, it is reported from ‘Umar ibn al-Khattab that he used to say the words A/-
khaliyyah wa - I Bariyyah (one kind of indirect expression which implies separation
between husband and wife), in this indirect expression "the divorce is meant to be
revocable". The majority of Companions were against the decision of ‘Umar. It is
reported from ‘Umar that he gave a person whose whereabouts were not known, and who
came back to his home after a long absence and found that his wife had already been
married to another in his absence. ‘Umar ibn al-Khattab approved the choice for him

between his wife and the dowry. This is also supported by other Companions such as
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‘Uhtman and ‘Ali. The Imdm Ahmad mentioned this connections with eight Companions
and said : They used to differ with ‘Umar in everything. In spite of his position, their
majority used to differ with ‘Umar and the whole Companions in that matter. Among
them there were some persons who used to contradict and differ with those who judged
so. ‘Umar and other Companions brought various liberated lands forcibly, such as Sham
(present Syria), Egypt, Iraq, Khorasan and Morocco, as booties for the Muslims. ‘Umar
and even ‘Uthman did not distribute such lands which were liberated forcibly. ‘Umar did
not look at the blessedness of mind of the Mujahidiin (Muslim fighters) in these
countries. Although some ‘Ulama’ thought that they (‘Umar and ‘Uthman) pleased the
fighters with the distribution of the land of a/-sawad (the rural area of Iraq). Rather Bilal,
Jubayr and some others demanded their share of booty from the liberated land, but he

(‘Umar) did not fulfil their demands.

This is one example where a group of Companions differed with ‘Umar in such important
settled matters in his time. They also violated the judgement of those who judged matters
in the same way as they did. Abu Bakar, ‘Umar, ‘Uthman and ‘Alj, (the four Khulata’ al
Rashidin), did not divide and distribute A/ Fa’7 the war booties into five portions at any
time. The Prophet (saws) did not divide the booty into five portions. They did not divide
one fifth of the booty into five equal portions, yet in spite of that, many of them
(Companions and their followers) differed in the matter. There are many examples of this

nature.

The established rule on which the Muslim scholars are united is that: whenever they
dispute with each other in any matter, they have to refer to Allah (SWT) and His Prophet
(saws). Allah (SWT) said in the Qur ’an:
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"O you who believe! Obey Allah (SWT), and obey the Apostle, and those charged with
authority among you. If you differ in anything among yourselves, refer it to Allah (SWT)
and His Apostle, if you do believe in Allah (SWT) and the last day; that is best, and

suitable for final determination” 27
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It is not allowed for anyone to think that the Companions were united against any issue of
the Shari‘ah after the death of the Prophet (saws). If it is the case then, this is the opinion
of misguided people. It is not valid for anybody to claim that the Shari‘ah which was
brought by the Prophet (saws) has been abrogated by consensus after him, as has been
claimed by a group of wrongdoers. Any consensus of Muslims should be compatible

with the Shari‘ah which the Prophet (saws) brought, and not oppose it.

Every Nass (text) has been abrogated by consensus of the * Ummah. There will be a Nass
with the > Ummah which will really be abrogator for it. The > Ummah protects the delator
nass (abrogator nass) as well as the abrogated one. The protection of the abrogator nass is
more important to the > Ummah than the protection of abrogated nass. It does not allow
’Umar and the Companions with him to be united against a nass of the Prophet (saws).

It is possible that one person may act as per the analogy and others dispute with him.
This variation in opinions is found in many issues. This matter is one of those issues on

which many scholars disagreed and disputed with each other.

Considering the same rule, ‘Umar ibn Khattab decreed that the divorced woman will get
an apartment and maintenance until the end of her prescribed period. He thought that the
Qur’an has demnstrated same view in this point. A vast majority of Companions
disputed his decision in the matter. Some of them said, She is entitled to have an
apartment onlys, some others said, she is neither entitled to an apartment nor maintenance.
‘Abduullah ibn ‘Abbas, Jabir and Fatimah bint Qays were among the latter group. Fatima
reported from the Prophet (saws) who said, "you are neither entitled to maintenance nor
an apartment". They justified their view from the decision of ‘Umar. His decision is

supported by the saying of Allah (SWT):
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"Don't turn them out of the apartment and they should not take themselves out of the

houses, except when they indulged in open lewdness".

85



Fatima (bint Qays) and other Companions like ibn ‘Abbas and Jabir and others said : This
verse is related with revocable divorce. As Allah (SWT) says: "You do not know if
perhaps Allah (SWT) will bring about some new situation thereafter"™®

The question is what new situation can be brought about after three divorces? The Imam

Ahmad and other Hadith jurists joined in their opinion with Fatima in this matter.

Similarly, in the matter of "divorce" Allah (SWT) said: If perchance Allah will bring
about thereafter some new situation. Many Companions, their followers and scholars
held that the divorce, as Allah (SWT) mentioned in the matter of divorce in the Qur’an
meant a/ raj ‘7 (divorce); if it is legalised to implement three divorces in one instance then
he who divorces will definitely be sad . It will not lead him to repent when he does so.
There is no way-out for him to take his wife back and it will cause loss to him. Allah
(SWT) commands the servants in such ways which benefit them and prohibits them from
such acts which cause loss to them. That is why Allah (SWT) continued after the

aforesaid verse of the chapter of divorce, the second verse of Sura 7a/ag says:

"Thus when they fulfil their appointed term, either take them back on equitable terms, or

part with them on equitable terms".

"The order of taking back or parting with" is concerned with the raj ‘7 divorce, not with
three divorces and the final separation. As Allah (SWT) said: And take for witness two
persons from among you, endued with justice, and establish the evidence (as before Allih
(SWT)) "®ordered witnesses to be taken in case of revocable divorce. This is agreed
upon by general consensus. In the opinion of some scholars it is a compulsory command,
while others say it is a recommended command. (However, the Qur’anic command

concerning the witnesses is related to revocable divorce, not to three divorces).

Some scholars thought that there should be withnesses to a divorce and they argued that
the divorce that has not been witnessed will not take place. This view is against
consensus, the Qu’an and the Hadith. And none of the famous scholar has given this

view. The divorce has been allowed first without any order to have a witness. The
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sequence of witness begins when Allah (SWT) said: "Thus when they fulfil their
appointed term, either take them back on equitable terms or part with them on equitable

terms’”. 30

The main point to note here from the separation is for the husband to leave his wife alone
after the end of the period ( “ddah). It can neither be in divorce, nor in ruj‘ah nor in
marriage. To keep witness in this matter agreed upon by general consensus. It becomes
clear that the taking of witnesses is related, particularly at the time of taking the wife
back. The wisdom behind this command is that, the husband may divorce her and
thereafter he will take her back. The devil may misguide him to conceal the fact until he
divorces her unlawfully, when nobody is aware of it and later on she will be forbidden to
him. Therefore, Allah (SWT) has ordered witnesses to be taken on her return to disclose
the fact that one divorce has really been effected. The aforesaid incident is similar to the
case wherein the Prophet (saws) ordered witnesses to be taken (in the Lugtah) if anybody
finds a lost item, so that the devil cannot mislead him into concealment of the lost things.
This is unlike the divorce, for when a wife is divorced and not taken back but left
abandoned, it must be known among the people in the community that she is no more his
wife as she was divorced. If she is living with her husband, nobody knows whether the
husband has really divorced his wife or not. This is confusing only a witness can remove

it.

In the case of marriage, it is necessary to distinguish between marriage, fornication and
keeping friends, as Allah (SWT) commanded the facts of marriage to be disclosed.
Accordingly, it has become the tradition to openly announce a marriage in the
community. It is not allowed to keep the marriage secret like the fornication. The facts
of fornication and adultery are concealed because they are immoral. In this case the
scholars have different views as to whether witnesses are compulsory or an
announcement alone is sufficient. Is either of the two enough?

(According to some scholars, a mere witness regarding the facts of marriage is enough for
its validity. Other scholars said that it has to be disclosed and announced by post-

marriage wilimah function along with daft)
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Allah (SWT) said:

"Whoever fear Allah (SWT), He will prepare for him a way out and He provides for him
from sources he never could imagine. And if anyone puts his trust in Allah (SWT), Allah
(SWT) is sufficient for him. For Allah (SWT) will surely accomplish His purpose.
Verily for all things Allah (SWT) has appointed a due portion n3l

This verse in general includes everyone who fears Allah (SWT). The sequence of the
verse deals in general with everyone. Whoever fears Allah (SWT) in the matter of
divorce and then divorces in the manner Allah (SWT) has commanded, Allah (SWT) will

bring a way out for him from the situation where others may stagnate.

Whoever exceeds the limits of Allah (SWT) and commits the acts which have been
forbidden, he does injustice to Him. When a person is ignorant about the prohibition of
the innovated divorce, he does not know whether the divorce in the menstruation is
forbidden or anouncing three divorces at once is forbidden. When he understand the
prohibition and restrains himself he becomes one among the pious people, and as such, he

has become entitled to the divine way-out and favour.

When someone knows that three divorces at one instance is forbidden and he believes
that the woman will be forbidden for him, he has no proof other than someone giving a
juridical verdict that the woman will be forbidden for him. Therefore, he will be
punished to the limit of his sin and injustice. It is like punishment of the people of the
Sabt [who were asked not to catch fish on Saturday during the time of Prophet Da’ud
(a.s.) ], they didnst fear Allah (SWT) and they were punished with hardship.

If Allah (SWT) guides someone and he finds the truth, Allah (SWT) enables him to
repent in the case of committing sins. The one who repents sin becomes like the one who
has no sin. Hence, he is admitted among the pious people, and therefore, he is entitled to

get divine concession and way-out as per the promise of Allah (SWT).

The Prophet Muhammad (saws) is the Prophet of Rahmah (mercy), as well as the Prophet

of Jihad (battle). Whoever repents his sins will get a divine concession in his religion,
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unlike the people of previous religions. Those who repent among them used to suffer
various harsh punishments. The laws were very hard. The penalty was very grave, such
as killing themselves and so on. (The Islamic penalties are soft. The penal laws in Islam

are much easier than those of the previous nations).

‘Abdullah ibn ‘Abbas was asked about his opinion regarding someone who divorced his
wife thrice. He answered : if you fear Allah (SWT), He will bring a way-out for you.
Sometimes, ibn ‘Abbas used to agree with ‘Umar in the matter of innovated forbidden
divorce, to establish the consequence for someone who committed it with the knowledge
of its prohibition. Sometime he used to declare three divorces as one. It was the practice
of ‘Abdullah ibn Mas‘iid who used to express his anger with the people of this innovation
(who practices innovative divorce), Ibn Mas‘td used to say "O people! Whoever does the
thing in the right manner, it will be clearly open for him, otherwise, by Allah (SWT), we

do not have any power to resist everything you innovate".

The Halalah practice was not prevelant during the time of the Prophet (saws), Abu Bakar,
‘Umar, ‘Uthman and ‘Ali would have been recognized by witnesses, the woman herself
and relatives of the parties. Nobody reported from the Prophet (saws), and his Rightly
Guided Companions any incident where they brought back any woman to her husband
through the marriage of Halalah. They almost always practised the divorce of Sunnah.
They were not used to swearing in the matter of divorce. Therefore, no single case of
swearing was reported from the Companions. What was reported from them was the
debate in the matter of the implementation of divorce, not in the matter of swearing. The
difference between divorce and swearing is clear as the difference between vows and
vows with swearing is clear. Whenever a person begs Allah (SWT) for anything, and
supplicates: "If Allah (SWT) hepls me to recover from my illness, or helps me to pay off
my debts, or gets rid of this hardship for me, so for Allah (SWT) I will spend in charity
one thousand dirham, or I shall fast for one month or I shall free one slave". These kinds
of vows or pledges are required to be fulfilled according to the Qur’an, the Hadith and the

Consensus.
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When the vows are conditional with oaths and someone says: "If I travel with you, if I
marry so and so, if I hit someone, if I donét travel from you, then I have to perform a
pilgrimage, or my wealth is in charity, or I have to free a slave", he will relate the swearer
with the vows, not the vowers. When he does not get what he wished, the expiation of
the oath is sufficient for him. In the same notion, the Companions expressed their verdict
: "If someone says: If I do such and such, all my slaves will be free". This is an oath, and

the expiation of oaths will be enough for him.

of divorce and freeing the slave, swearing in the name of Allah, spending in charity. It is
said: swearing by Hajj also includes the former. The 74bi‘ln and the people thereafter
spoke regarding those oaths. Their views were different, some of them said: If someone
breaks his oaths, he has to expiate, what he promised. Some others said : he has to
expiate only in the case of divorce and freeing slave. Some of them said : these are oaths

of infidels, the person has nothing to expiate this kind of oath.

Other groups said : These are oaths of the Muslims, the expiation of which is compulsory
like all other oaths of the Muslims. This opinion is closer to the views of the

Companions, and the Qur’an and the Sunnah support it.

The object here is that not a single woman was brought back to her husband openly by
virtue of Halalah during the time of the Prophet (saws) and the Khulafa’ Rashidin.
Whatever happened in that direction was entirely secret. Considering the circumstances

the Prophet (saws) declared :
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"May Allah (SWT) curse those who enjoyed usury, who provided it, who witnessed it and
who writes it. May Allah (SWT) curse the one who commits Halalah and the one to

whom Halilahis done". (the Imam Tirmidhi confirmed the Hadith as authentic).

The Prophet (saws) cursed four persons in the matter of usury, the receiver and provider,
two witnesses, and the writer, for this is a loan transaction which is liable to be written
and witnessed. The Prophet (saws) cursed in the case of Halalah only two persons, the
person who does the Halalah and the one for whom the Halalah is done. The Prophet
(saws) didn't curse the two witnesses and the writer, because it was not the convention
during his time to write the dowries of marriages in any register. They used to fix and
prescribe and pay the dowry before formal consummation according to general custom.
And not a single dinar was left unpaid by the husband. Therefore, there was no need to

write the amount of dowry and the names of two witnesses.

It was customary that the doer of Halalah and the husband (who divorces) both used to
conceal the fact, the woman, relatives and witnesses used to know nothing. "The Prophet
(saws) cursed the doer of Halalah and to whom it was done, as they both did the
forbidden thing, not the others". They were not required to do Halalah mostly. If
someone divorced his wife after revoking it or after the marriage contract, then three
divorces would take place accordingly and the man is not required to repent or be
ashamed of for his action except in very rare cases. That could be owing to his
disobedience and exceeding the divine limits of Allah (SWT), which renders him liable to
punishment. Anyone who intends Halalah would be cursed, as well as those who do

that; because both of them helped each other in sin and transgression.
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In the course of time, the practice of "swearing with divorce" came into being and many
jurists believe that the breaker of an oath is liable to expiation with that which he
promised for himself. The expiation of an oath cannot be sufficient for him. Many others
believe that the forbidden divorce will take place. Some others believe utterance of three
divorces at a time is not forbidden. Many of them believe that the divorce of the drunk
will take place. Many of them believe that the divorce of the compelling person is valid.
These were the disputing opinions prevalent among the Companions. Some of the
opinions came later on. The people were mostly divided in the matter of divorce, in spite
of the fact that the separation of the husband from his wife involves great loss and evil in
religion and worldly matters. The people have been divided into two groups in this

disputed matter.

One group of scholars followed what has been reported from the Prophet (saws) and the
Companions with regard to the prohibition of Halalah They prohibited it along with their
prohibition of the matter which has not been prohibited by the Prophet (saws) in those
conditions. Various factors emerged from their opinions which involve serious burdens,
yokes and great evil in religion and in worldly matters, such as apostasy of a group from
Islam, shedding of innocent blood, loss of the common conscience, the enmity between
the people, degrading the Islamic Shari‘ah, and various crimes and other major

problematic issues.

The other group thought to eradicate great problems through various excuses and pleas
which would help to bring back the woman to her husband after the forbidden divorce. In
this way "the marriage of halalah was innovated for the first time. A group of scholars
argued that he who does the Halalah will be rewarded, as it will remove various evils by
bringing back the woman to her husband. This was a Hilah (excuse/plea) in all these
cases to stop execution of the divorce. Thereafter another Hilah was innovated in the
"oaths" on various pleas. They first introduced Hilah in the words of the oath. Thereafter

they introduced the same excuse to have a way-out from the oath.

In the same way, the excuse was innovated in the matter of divorce, and then they

introduced an excuse to invalidate the marriage. The majority of prominent early Islamic
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scholars and jurists disapprove of all these and similar excuses. They argued that the
aforesaid excuses will falsify and dismiss the wisdom of the Shari‘ah and the realities of
the oaths mentioned in the verse of the Qur’an and this is deception and jesting with the
commands of Allah (SWT). Ayyub Sukhtiyani said: "They are deceiving Allah as they
deceive the children. If they could practise the matter in its correct form, it could be

easier on me".

Thereafter the infidels and the hypocrites exaggerated in these issues, they even resorted
to blaming the Prophet (saws) and they considered it a great support to blame those who
believe in the Prophet (saws) and helped him and respected him. In this way, they used to
create obstacles in the path of Allah (SWT), hindered the believers and opposed them in

their faith. Preventing someone from holding the Islamic belief is a great sin.

It is reported that a group of them accepted Islam and mentioned that the beauty of Islam
is clear to them except for this Hilah, because this kind of Hilah does not bring any
ointment to the ill. It has not cured the illness, rather it has opened various problematic

doors in Islam. Whereas Allah (SWT) made clear in the following verses:
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"But My mercy extended to all things. That (mercy) I shall ordain for
those who do right, and practise regular charity and those who believe in
our signs. Those who follow the apostle the unlettered Prophet whom they
find mentioned in their own (scriptures) in the law and the Gospel. For he
commands them what 1s just and forbids them what is evil; he allows them
as lawful what is good (pure) and prohibits them fiom what is bad
(impure). He releases them from heavy burdens and from the yokes, that
are upon them. so, it is those who believe in him, honour him, help him
and follow the right which is sent down with him. It is they who will

32
prosper”.
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In the aforesaid verse, Allah (SWT) described His Prophet (saws) as saying that He
commands every good and prohibits every bad, declares every thing pure as halal and
prohibits every thing impure and removes all the burdens and the yokes of the previous

Nations.

All the opinions which differ from the Qur’an and wisdom are inferior views and
innovated conceptions, the best of which are concerned with abrogated laws of the
previous Shari‘ah which has been repealed and removed by the Shari‘ah of the Prophet

Muhammad (saws).

If anyone of the best scholars of this *Ummah agrees with the aforesaid opinions, he
would be treated as a Mujtahid who fears Allah to the best of his ability. He will be
rewarded for his juridical efforts and piety and his mistakes will be forgiven. The opinion
of jurists is not binding upon the Prophet (saws). A Hadith of the Prophet (saws) has

been reported in the two authentic Hadith collections:

" el als Uaald aSladl agia) 13) 5 o)l 4lh ilald aSIall agiaf 13) 106 alu s adde 4} Lo 4l puagaaall 3 cud

"When the judge makes his 77#7had in a matter and reaches the correct judgement, he will
get double rewards. And when the judge makes his 77tihad and commits any mistake, he

will get a single reward".

Another authentic Hadith is reported from the Prophet (saws) advising someone whom he
sent as leader of a group and commander of a force : "If you attack the people of a
garrison, and they ask you to determine their position and put them under the command
of Allah, in this case do not put them under the command of Allah, as You are not aware
of the command of Allah about them. Better, put them directly under your command and

the command of your companions".

One authentic Hadith of the Prophet (saws) supported the aforesaid view.
ASa o) ol 3t yala 28 g agle Al s il LS5 A 8 i 8 alu g ddle ) loa ail) 4eSa W lae (g 2mas o
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When the Prophet (saws) appointed Sa‘ad ibn Mu‘adh as a judge in the case of Bani
Quraizah. The Prophet (saws) surrounded them (Banu Qurizah) and put them under his
command. Later on, they were placed under the command of Sa‘ad ibn Mu‘adh after
their formal oath and allegience, as they were from (his own tribe) the Ansar group so,
they deserved good treatment (from him), but Sa‘ad ibn Mu‘adh differentiated with their
imagination, he was very upright and prefered the pleasure of Allah and His Apostle over
the pleasure of his tribe against the wishes of the people. That is why, after Sa‘ad's death,
the throne of Allah jerked and moved with extreme pleasure on arrival of his soul (to the
throne of Allah). He decreed "The fighters of Bani Quraizah will be killed, their women

will be emprisoned, their properties will be distributed".

The Prophet (saws) appreciated his judgement and said: "You have given Judgement in
their affairs with the command of the Lord". In another Hadith, the Prophet (saws) said:

"You have decreed about them with command of Allah from seven heavens".

The scholars are the real descendants of the Messengers. (They inherit knowledge and

wisdom from the Messenger.)

Allah (SWT) said in the case of Prophets Dawilid and Sulaiman (a.s.):

Mlale 5 Laa Uit MS g Lozl Laliagdh (aaldi aguaSal US g o gil) aid 4sd cudidi ) & al) (8 Glasan 3) Claglarg 2 )89
"And remember David and Solomon, when they gave judgement in the matter of the field
into which the sheep of certain people had strayed by night. We did witness their

Judgement. To Solomon we inspired the (right) understanding of the matter and to each

(of them) we gave judgement and knowledge n33
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Both the two respectable Prophets exercised their judgements in one matter. One of
them, by the grace of Allah, understood it properly. Whereas Allah praised both of them.
Both were bestowed with wisdom and knowledge. Similarly the jurist scholars, may
Allah be pleased with them, who arrived at correct decisions, will get double rewards and
those who commit mistakes will get a single reward. All of them are obedient to Allah
according to their ability. Allah does not pressurise anyone more than his knowledge.
The Prophet (saws) is not under obligation of the judgement of others and his Shari‘ah as
well is not under obligation to agree or accept anything from an innovated concept,

especially when it is objectionable.

Considering the difference of degrees in knowledge and wisdom, the Companions,
whenever they gave their judgement from their own analogy, they used to keep the
immunity and purity of the Shari‘ah separate from their own and others juristic inference.
For example, ‘Abdullah ibn Mas‘iid said, in the case of a woman delegated with divorce :
"I would pass my personal verdict in this case : If it is correct, it would be from Allah, if
there would be any mistake in my judgement, it would be from me and form Satan. Allah

and His Prophet (saws) are free from it.

The same practice has been reported from Abl Bakr Siddiq in the matter of Kalalah. The
same was reported from ‘Umar for different issues. In spite of this fact, they gave correct
decisions in their own judgements in the same way, until they found the Qur’an and
Hadith compatible with their own analytical reasonings. The juristic verdicts of
‘Abdullah ibn Mas‘td and other prominent early Islamic scholars Companions were

found to be compatible with the spirit of divine law.

The Companions of the Prophet (saws) were more knowledgeable about Allah and His
Prophet (saws). They were aware of the dignity and prestige of the Prophet's Shari‘ah
according to their awareness and experience. Although they were Mujtahid, they used to
admit their mistakes saying: "Verily Allah and His Prophet (saws) are free from our

mistakes".
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Allah (SWT) said :
Cral) E3 Y g ) Ao Ly

"The responsibility of the Prophet is nothing but to deliver the message in clear terms.*

In another verse Allah (SWT) said :
Mailas L aSile g Jan L dgle Lailén
"(But if you turn away). He is only responsible for the duty placed on him and for that

placed on you n33

Allah (SWT.) also said :
sl il gl o 5 s ”

"Then shall we question those to whom our message was sent and those by whom we sent

3

In the above facts and circumstances, one will find different reasons and views about all
the issues in which the > Ummah have disputed and disagreed. The concept with which
the Prophet (saws) was sent is only one. The rest of the concepts belong to the people of
knowledge, wisdom and jurisprudence. All of them are obedient to Allah (SWT) and His
Prophet (saws), they will be rewarded for their work and they will not be convicted. It is
like the direction of Qiblah during a journey; if it becomes unknown, the people of every
group make [jtithad and they pray towards one of the four directions only. All the people
who thus prayed, will be rewarded, as they fear Allah (SWT) according to their ability

and knowledge.

There are many guidelines and signs with which the Prophet (saws) was sent. When they
are discussed along with others, clearly and expressly, the light and guidance appear

distinctly. The second view, other than the Prophetic one, is negligible and minor.
It is the fact that the Word of Allah is the best of all words and the path of Muhammad

(saws) is the best of all paths. Allah (SWT) said:
" ard agans IS sl ¢ Aliay (s Y AN 130 iy 15l 0 o il s () cmaia) oot B
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"Say! If the whole of mankind and Jinns were together to produce the like of
this Qur’an, They could not produce the like thereof, even if they backed up
each other with help and Support”.37

This divine challenge and description of human weakness are confirmed in Allah (SWT)'s
Words in respect of worship, couplets and method. Out of the entire network of juristic
differences, the Muslims hold different opinion in the question of divorce. You will find
different views in this matter. There are three opinions:

(i)  One of the views involves burdens and yokes,

(i) One of the views is mixed with deception and excuses, and

(iii) One of the views is full of knowledge and balance.

One opinion involves of a kind of injustice and conjecture and confusion. The second
view consists of a kind of injustice, indecency and immorality, while the third opinion is

in the path of Muhajirin and Ansar.

All of the aforesaid views will be found in the issues of oaths, with the question vows,

divorce and freeing slaves being divided into three opinions:

(1). One view abolishes the oaths of Muslims, and considers them like the oaths of
infidels.

(2). The second view establishes oaths, irrevocably, and undertakes no expiation and
no way-out like the people of other faiths.

(3). The third view establishes the dignity of the oaths of the people of Tawhid and
Iman. They differentiated and distinguished between the oaths of Muslims and the oaths
of infidels and idols. They prescribed an expiation and way-out for the oaths, as
recommended by the Qur’an and the Hadith. In this matter the people of the Qur’an are
more especialised than the people of the 7awrah and the Injil This is the Shari‘ah which
was brought by the last of the Prophets, leader of the pious and best of the whole creation
1.e., the Shari‘ah of the Prophet Muhammad is the best of all available legal systems in
the earth. It has been proved beyond all shadow of doubt that such a dynamic complete
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code of human life can be sustained until the day of resurrection with the sophisticated
weapons of z7tihad and the analytical method. The scholars, as dependable descendants of
the Prophets, can carry out the message. Their differences work as mercy for the

> Ummah to wipe out the dirt.

May Allah (SWT) put His mercy on the Prophet Muhammad (saws), and his family and
his pure and clean Companions and their followers in the best ways till the Day of

Judgement.

% _dk_k_k_k_sk
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CONCLUSION

During the period of Jahiliyyah a husband was allowed to pronounce divorce as often as
he used to be pleased. Whenever his relations were strained with his wife, he would
pronounce divorce and then reunite with her as and when it suited him. As there was no
restriction on him for this act, it was repeated over and over again. Thus the wife could
neither have conjugal relations with him nor was free to marry anyone else. This social

evil was commonly practised by the Arabs before the advent of Islam.1

The Qur’an clearly restricts this social abominable behaviour.
MOl e ) gy el () 0 (3l
A divorce 1s only permissible twice; afier that, the parties should either hold together on

equitable terms, or separate with kindness. "

The Qur’an reforms the system of divorce, during the whole married life, a husband may
use the right of divorce and reunion with a wife only twice. After that whenever he

pronounces divorce for the third time, the wife will be separated from him permanently.

It is however, considered to be better to wait and reconsider the matter after the first and
second pronouncement in the case of one or two divorces, the husband retains the right to
take her back as his wife even after expiry of the prescribed period. But if he pronounces
the divorce for the third time, the husband forfeits the right to have recourse with her nor
can the couple remarry. Those heedless people who pronounce three divorces at one
instance they commit a sin. "The Prophet (saws) had severely denounced this practice
and the Caliph ‘Umar used to whip the husband who used to pronounce three divorces in

a single instance.3

All along 1400 years the legal issue of three divorces in one instance and one sitting has
remained controversial. Now a days the controversy has become worse among Sunni
Muslims. One group regards that absolutely irrevocable divorces will take place upon a

triple falag whereas one revocable divorce has been considered by other group. As a
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result, this controversy has developed into a form of public debate promulgated by media.

It is common every where even in Britain.4

In view of this controversy it is absolutely necessary to comprehended of its development

in the three phases.

(1) During the time of the Prophet (saws) till the second year of the Caliph ‘Umar's
Khilafah:

This phase in Islamic law is extremely important because the two authoratative sources
the Qur’an and Sunnah emerged during this period which provided foundations for the
Islamic law. Whatever the Prophet Muhammad (saws) sanctioned, ordered or did, should
be followed and what he has forbidden, must be avoided.

As the Qur’an says:

") oguild Ade aSlgl Lag 0 5338 J g ) ASUIH Lag"

"So accept what the Messenger gives you, and refiain from what he prohibits you"?

The Prophet (saws) has clearified the Shari‘ah as a whole with his wording:
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Reported from Abi al-Darda’ who said, "The Messenger of Allah (SWT) (saws) came

out before us ." then he asserted, "By Allah I have left you (i.e. the 'Ummah as a whole)

on an enlightened example (of the shari‘ah) it's night and day are alike .....

This Hadith is a clear proof of the fact that the Prophet (saws) didn't leave any important
aspect of the Shari‘ah for which he did not provided a broad principle.

During this period the legal implication of three divorces at one instance was generally considered

SN

as one revocable divorce. The Imam /bn Taymiyyah mentioned in his Fatawa "we do not know of
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anyone who divorced his wife three times at one instance during the Prophet's time and the Prophet
irrevocably established three divorces. There is no authentic and even Hasan hadith reported in
support of the above. All ahadith reported in this matter were weak and concocted according to the

unanimous opinion of scholars of Hadith literature.”

He also mentioned in his Fatdwa "what is in the Sahii Muslim and other Sunan (Books of Hadith
Literature) as narrated from 7awis, from Ibn ‘Abbas: that during the time of the Messenger of
Allah, Abi Bakr and up to two years of ‘Umar's Khildfah, three divorces were considered as one".
Later ‘Umar spoke with other Companions of the Prophet saying that,, "People have started taking
hasty action in a matter which requires great deal of thought and should exercise patience. It would
be better if we enforce these three divorces as three on them. Consequently ‘Umar enforced the

effectiveness of three divorces."

Similarly he mentioned in the same context that, "the /mam Ahmad reported in his Musnad that:
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"Sa‘id ibn Ibrahim narrated, my father reported from Muhammad ibn Ishaq that,
Dawid ibn al-Husain narrated from ‘lkramah the freed slave of /bn ‘Abbas, that Ibn
‘Abbas said: Rukana ibn ‘Abd Yazid brother of Banu Muttalib, divorced his wife
three times in the same sitting, and he became very sad about it. He said (/bn
‘Abbas) then the Messenger of Allah (SW7T) asked him (Rukana)"How did you
divorce her?" he replied I divorced her three times. Ibn ‘Abbas said, the Prophet
(saws) asked : In one sitting? He replied Yes. Then the Prophet (saws) said : hence
the (countable) divorce is only one.. If you wish, you can bring her back, he (/bn
‘Abbas) said: Then he (Rukana) had returned her. After that event /bn ‘Abbads used

to consider that, the divorce is allowed at every term of purity"

(ADU ‘Abduliah al Maqdisihas quoted this Hadith in his book al—Makhtara)6.

(2) During the period of rightly guided caliph ‘Umar to the time of Imam Ibn Taymiyyah
(1263-1328 AD 661-728 A.H)

In this period there was no notable controversy among the ’Ummah in the legal decision

of the matter. Although there was a great number of Companions who differed with the
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opinion of the Caliph ‘Umar. After ‘Umar the majority of Sunni Muslims have been
following this verdict of ‘Umar ibn al Khattab as well as his other legal verdicts. Three
divorces pronounced in one sitting as one revocable divorce always remained confined to

the individual jurists and the society as a whole never accepted it.

(3) From the /mam Ibn Taymiyyah (1328 AD/728 AH) to the present.

On this legal issue there exit differences of opinions among a few jurists. In view of the

nature of the study I have deliberately avoided such views.

The Jurists who consider "three divorces in one instance" as absolutely irrevocable and
the jurists who supports it as a revocable divorce, both in order to prove their own case
cite evidences from the principal sources. It is therefore necessary to present

systematically their evidences in brief.

These are evident from the translation of the legal verdict, pronounced by the supporters
of the both views.. The hard core of the controversy can be summed up with the

following evidences:-

The first opinion.
In case of three divorces pronounced at one instance it is considered as a detestable

divorce but three divorces will be legally effective.

This opinion belongs to:- the /mam Malik (d. 149A.H.), the Imam Abi Hanifah (d.150
A.H.), the latest opinion of the /mam Ahmad (d. 241 A.H.) and most of his followers,
Many Companions of the Prophet such as ‘Umar, ‘Uthman, ‘Ali in his one opinion,
‘Abdullah ibn ‘Umar, ‘Abdullah ibn ‘Amr, ‘Abdullah ibn ‘Abbas, ‘Abdullah ibn Mas ‘id
and Abii Hurayrah and others and their followers.”

Their evidences are as follows:-

(1) Allah (SWT) says in the Qur’an:

" haly e el ) g jray laald G ya (Ul "
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"A divorce is only permissible twice, after that, the parties should either hold together

on equitable terms, or separate with kindness." 8

Interpretation:- The Qur’anic verse uses the word /msak, which literally means "keeping
back". This corresponds to seeking or maintaining the perpetuity of the marriage
proprietorship (in respect of the wife ),it does not refer to its restoration after it has been
lost. The word bu i/ occurring in the second verse is the plural of ba‘/, which means
"husband". It points to the fact that raj‘at can only take place during the ‘Iddah.. On the
expiry of ‘/ddah the person does not remain ba‘/ as the marital relationship ceases. Thus
a person during his marriage relationship after pronouncing revocable divorce to his wife
at best twice may have recourse to his wife but after his third pronouncement the number

of divorces is completed and the wife shall be separated from him altogether.9

On the other hand the above mentioned verse points to the meaning of the effectiveness
of three divorces. They argue on this point with the following verse:-
Mo Lo g S A day (e 4l Jad D gtk (3"
"So, if a husband divorces his wife (irrevocably), He cannot, after that re-marry her

until after she has married another husband. 0

The above mentioned verse enjoins that the husband cannot take his wife back after the
third pronouncement but it does not clarify the period for the implementation of the
divorces whether in one state of purity or within the three successive purities. Therefore
the command of effectiveness of all three divorces became essential, no matter which way

it was implemented, either based on the Sunnah or bid‘ah.!!

2. The Traditions of the Prophet (saws):-
There is quite a large number of afadith available in support of their opinion but because

of limited space only a few will be quoted:-

1). It is reported from Mujahid, he said that, I was with /bn ‘Abbas when a man came to
him (/bn ‘Abbas) and stated that he had divorced his wife three times (what would the
legal verdict of this action?) He (Muyahid) said, then (after hearing this) he (Ibn ‘Abbas)

kept a long silence so we thought that /bn ‘Abbas may return her (divorced wife) to him
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(the husband). Then he (/bn ‘Abbas) said, "He among you is a fool (who pronounced
three divorces to his wife and comes to me running) calling out /bn ‘Abbas, Ibn ‘Abbas!
Though Allah (SWT) has said:

"For those who fear Allah (SWT), He (ever) prepares a way out™?

You did not fear Allah (SWT), (in pronouncing three divorces at a time) therefore, I do
not find a way out for you. You have disobeyed your Lord and your wife became

separated (i.e. irrevocably divorced) from you.13 "

i1) It is narrated by ‘Ubadah ibn Samit, who transmitted from his father and he heard from
his grandfather he (‘Ubadah) said that some one of my forefathers pronounced one
thousand divorces to his wife. Then his sons went to the Prophet and exclaimed O!
Messenger of Allah our father divorced our mother one thousand times, so is there any
way out for him? Then Prophet (saws) replied, "Your father did not fear Allah (SWT)
(when he pronounced one thousand divorces), if he feared Allah (SWT) he could have
way out (but I do not find any way out for him) consequently she became separated from
him (irrevocably divorced) innovatively with the three and remaining 997 will remain as

sins on his neck. 4"

i) It is reported from Mujahid , from ibn ‘Abbas that he was asked by a person who had
pronounced one hundred divorces to his wife. He (/bn ‘Abbas) replied: "You have
disobeyed your Lord and she (Your wife) has become separated from you. You did not
fear Allah so that He would not have to prepare a way out for you. Thereafter /bn ‘Abbas
recited the verse of the Qur’an. "O! Prophet when you do divorce women, divorce them at

their prescribed periods. "’

IV). It is reported that ‘Abdullah ibn ‘Umar pronounced one divorce to his wife during
her monthly period with the intention of pronouncing the other two divorces during the
rest of the periods. The Prophet heard of it. He said, "O, /bn ‘Umar! Allah (SWT) did not
permit this way to divorce her during her menses. You have acted against the Sunnah.
And the traditional way of divorce is that, you should follow the term of her purity

thereafter divorce her in every term of her purity. He (/bn ‘Umar) said, then Prophet
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(saws) asked me to recourse to her. So, I did the same. Thereafter Prophet (saws) told me,
"when she became pure of her monthly period then you can divorce her or keep her with
you as your wife. Then I (7bn ‘Umar) inquired O! Messenger of Allah tell me if I would
divorce her (at that time) three times, was it lawful for me to have recourse to her? The
Prophet (saws) replied: "No! she would be separated from you, and this action become a

sin (for you)."16

V). It is reported from Anas that Mu‘adh ibn Jabal who said, he heard the Prophet (saws)
saying, "O Mu‘adh! whoever pronounced one or two or three divorces innovatively I
would bind him with his innovation (to be effective.)"17

He also added that, the command of Allah (SWT):- "O Prophet When you divorce
women, divorce them at their prescribed periods” it continues up to "7hose are the limits
set by Allah (SWT), and any one who transgresses the limits of Allah (SWT) does verily
wrong his (own) soul: You don't know if perchance Allah (SWT) will bring about

thereafier some new situation8

The divorce which Allah (SWT) has decreed is the one that is followed by an ‘7ddah, then
the husband has the choice between keeping his wife out of generosity or releasing her
out of kindness. This rule rejects the implementation of three divorces in the 7ddah

(prescribed period) before ruj ‘ah takes place.

If three divorces have been implemented before ruy‘ah takes place then it would not be
regarded as divorce due to ‘“ddah. But the significance of this verse is in pointing out the
effectiveness of the divorce even without observing the ‘7ddah, if the divorce remains in
effective then the husband should not become an oppressor himself by implementing the
divorce without allowing the time of ‘ddah. The possibility for reconciliation is not
closed to him when he needs a way out, as indicated in the above mentioned verse. "And
for those who fear Allah, He (ever) prepares a way out”. And this is the ruj‘ah as it was
interpreted by /bn ‘Abbas when he replied to the questioner, who had divorced his wife
thrice in one instance. Verily Allah (SWT7T) says: "And for those who fear Allah (SWT),
He (ever) prepares a way out for him". You didnot fear Allah (SWT), thus I couldnot

106



find any way out for you, you disobeyed your Lord, consequently your wife stands

separated from you.!?

There is no disagreement among scholars that in the case of one who divorces his wife
thrice in one instance, he has wronged himself because he has not provided opportunity to

observe the waiting period.

If it is argued that the effect of executing three fa/dg in one instance would be only one in
its effect then what about the fagwa referred to by the command of Allah (SW7), through
which Allah (SW7T) grants the way out and bestows comfort. Moreover, what is the
punishment of this oppressor who has wronged himself and transgressed the limits of
Allah (SWT) when he divorced without providing the opportunity of reconciliation?29

Another point which supports their opinion is that, the divorce which is pronounced thrice
in one instance shall be considered as three effective divorces in action. Because this was
reported by a great number of scholars, and amongst those who had administered it were
‘Umar, ‘Uthman, ‘Ali Ibn ‘Abbas, Ibn ‘Umar, Ibn Mas ‘iid and some other Companions of
the Prophet (saws), which was supported and promoted by the /mam Aba Hanifah, the
Imam Malik, the Imam Shati ‘i and the Imam Ahmad. 1t is also the opinion of /bn Abi
Layla and Awza‘i. Moreover, Ibn ‘Abd al-Hadr reported that, 1bn Rajab was saying: "I
know that it was neither confirmed by the practice of the Prophet's Companions nor that
of their followers, and the clear legal decisions which distinguish between a halal
(permissible) and haram (forbidden pronouncement), of early scholars, i.e. that three

divorces in one instance, after the consummation of marriage, counted only one".

Even if the authenticity of the Hadith which was reported by /bn ‘Abbas is accepted,
more over the Companions of the Prophet (saws) were well known of their piety and
righteousness. Their sincerity, full devotion to the fact they believe, as well as their
knowledge of the Shari‘a, especially the legal decision regarding divorce at the time of
the Prophet (saws), Abu Bakr and the early period of Khilafah‘Umar. Considering all
these positions, which prevented them to accept ‘Umar’s judgement i.e. pronouncement of
three divorces at one instance as three in effect. Despite this, none of them was reported

with an authentic sanad (chain of narration) as having judged according to the established
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legal decision on three divorces practised at the time of the Prophet (saws) as well as at
the time of Abu Bakr and the early period of ‘Umar’s rule (was one in effect) as what

mentioned by /bn ‘Abbas in his reported Hadith.

The content of the Hadith reported by /bn ‘Abbas considers ‘Umar's action in imposing
three divorces at one instance, as a punishment to those who used to hasten into divorce
whereas they must exercises patience. This is the hard core of this legal issue. The
personality of ‘Umar being most God fearing and sincere as well as very knowledgeable
as he was also a great jurist could not allow him to enforce such kind of punishment
which not only affected the guilty person, but extended to another person who had been
innocent. By the innocent person, it is meant the wife as this decision legalises a
forbidden sexual relation, if she re-marries a third person and forbids legal sexual relation
with her husband with whom she had a legal marriage contract. This decision also
forbids the right of ruj‘ah (i.e. marriage during the period of ‘iddah). All these facts
mentioned above indicate that the Hadith which was narrated by 7awis from Ibn ‘Abbas
needs further examination. Therefore three divorces at one instance should be treated as

three effective divorces.

The Second opinion:

The group of scholars who considered that, three divorces at one instance though
detestable but must be treated as one revocable divorce.

This is the opinion of a group of ancestors and successors among the Companions of the
Prophet (saws) such as Zubayr ibn al-‘Awwam and ‘Abd al Rahman ibn ‘Awf. Two
opinion have been reported from °‘A/;, Ibn Mas ‘id and Ibn ‘Abbas. This is the opinion of
some 7abi in and their followers such as Khallas ibn ‘Amrand Muhammad ibn Ishag. 1t
is the opinion of Da’wud al-Zahiri and most of his followers. And the said opinion is
reported by Abi Ja‘far Muhammad ibn ‘Ali ibn Al Hussain and his son Ja‘far ibn
Muhammad. Therefore, some Shi‘i Scholars accepted this opinion, which is also the
opinion of some of the followers of the /mam Abu Hanifah, the lmam Malik and the

Imam Ahmad ibn Hanbzz].z 1
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The arguments concerning this legal opinion can summarised as follows:-

First from the Qur’an:
dal ogilsng ¢ AT a sl g by Gala S O Ol (A ) B8 La (i 0 Ogd Jag Vg ¢ 09 B A (gundily (e iy ciitlaall
Masa jaje Ay Ao Ogale Jally sy malls gale (o2 Ja oy sladal 1930 5f o) I3 B Caa

"Divorced women shall wait concerning themselves for three monthly periods. And it is not
lawful for them to hide what Allah (SWT) has created in their wombs, if they have faith in Allah
(SWT) and the last day. And their husbands have the better right to take them back in that period,
If they wish for reconciliation. And women shall have rights similar to the rights against them,

according to what is equitable; but men have a degree (of advantage ) over them. And Allah

(SWT) is Exalted in Power, Wise.?*

In another verse:

Vi atia ol ) 3 g Ly W1 LA, 0 W) Lind 0 gl Laa ) 9381 ) A Ja W g ¢l o s 9l g jay dllaald ()5 5 (3}
’OJASEJ\@AM}EA:\)\ 2g9a sy (pag ¢l giad D A1) 3 gan Gl cdy B} Lasd Lagale CL\A)QA.\\!AJ.\;LQ,,@::

"A divorce is only permissible twice ; after that, The partiers should either hold together on
equitable terms, or separate with kindness. It 1s not lawful for you, (Men ), to take back any of
your gifts ( from your wives ), except when both parties fear that they would be unable to keep
the limits ordained by Allah (SWT). If you (judges ) do indeed fear that they would be unable to
keep the limits ordained by Allah (SWT). There is no blame on either on them if she gives
something for her fieedom. These are the limits ordained by Allah (SWT) ; so do not transgress
them, if any do transgress the limits ordained by Allah (SWT), such persons wrong ( themselves

as well as others ) 2

In another verse;

Mot L g S i day (e 4l (Jad BB Ll (3"

"So if'a husband divorces his wife ( irrevocably ), he cannot , after that, re-marry her until afier

she has married another husband ”.24
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Reasons:

Ibn ‘Abd al Hadi said: Shaykh Jamal al-Din al Imam asserted that, "Allah (SWT)
commanded three rules about this matter in these verses. Whoever understood it (the
theme of these verses) with it's real teaching, Allah (SWT) bestowed him His guidance
to accept the truth. When the truth becomes clear to him, then his argumentation

accordingly would be correct.?’

It is known by every Muslims that the book of Allah is a Sarih Nass (clear text) that
three divorces would be legally considered as one, there is no possiblity for any valid
controversy. This is the Nass according to the Shari‘ah. As every speech which has
specific meaning and for which there is no possibility for different meaning then it
became Nass. If there is no possibility for another meaning literally, then it is literal Nass.
. If there is no possibility for other meaning according to legislative point of view then it
is Shar‘7 Nass. The Book of Allah in these verses leave no possibility of any other

meaning except that, the three divorces are considered as one.

And the A/ifand Lam in (o« JM\)% should be for the ‘AAd (-‘-e-d\) assignment and

the Ma ‘hiid (2s¢>V) assigned here is understood fa/ag (only permissible option is twice)
from the word of Allah (SWT).

In another verse Allah (SWT) Says: .38 & (gudly (g iy ciilhall g

" Divorced women shall wait concerning themselves for three monthly periods”. And that
is Raj 7 (revocable) divorce. With this saying continuing to <3 8 ¢aa . g ogilsns "And
their husbands have the better right to take them back in that period. "

So the meaning becomes: The divorce in which the husband got the better right of
revoking, that is times only. So, the revoking which was general in every instance of
divorce that had confined for only two times so did not specify (the number of divorce

pronounced each time). And in the verse there is no difference between husband's
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pronouncement every time: I divorce you twice, or thrice, or ten or thousand or thirty

thousand times (the effect will be same as one in action)262

They further argue that the pronoun in the verse "4 Jai M itk b 50 /fa husband divorces
her (his wife, irrevocably), he cannot re-marry her, it means, if he divorces her for the

third time then she will not be legal for him to re-marry until she marries somebody else.

The understood meaning from the saying of Allah (SWT): "¢l sl " A divorce is only
permissible twice” according to Shari‘ah it will not be legal except with this provision.
And this Qur’anic verdict establishes it legally, that the divorced wife becomes forbidden
to him after divorcing her third time. In this case she will not be permissible for him until
she marries someone else. And it necessitates that the prohibition will be established
after the first two instances, as in every instance of the first two instances he has a choice
between keeping her on equitable terms, or leaving her with kindness considering the
sanction of the Qur’anic verse. So the explanation will be that, "if he divorced her the
third time then she will not be permissible for him to continue the relationship of a
married life". This interpretation does not leave any possibility for controversy.27

The second evidence:-

Allah (SWT) says:

Ol O WY A Y Oiam O GRS AT Y ¢ a%y ) b 1581 5 ¢ aadl ) guanl g (gtiand (p gillad pluuil) aThlls 13) ) gl U
Moal I3 day Eang A1 Jad (50 Y ¢ Anad allh S8 481 gan sl g ) g0 el ¢ e Adaldy

"O Prophet ! when you do divorce women, divorce them at their prescribed periods, and
count (accurately) their prescribed periods : And fear Allah (SWT) your Lord, and turn
them not out of their houses, nor shall They (themselves) leave, except in case they are
guilty of some open Lewdness, those are limits set by Allah (SWT) . and any who
transgresses the limits of Allah (SWT), does verily wrong his (own) soul: Thou Knowest

not if perchance Allah (SWT) will bring about thereafter some new situation” 8

In another Verse:
Mg ey (R g gl g ey (b sSeaald (iglal (s 13

268 Majmu" al Fatawa, Imam Ahmad Ibn Taymiyyah V33 P12
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"Thus when they fulfil their term appointed, either take them back on equitable terms or

part with them on equitable terms"*°

1bn al-Qayyim al Jawziyyah says, "The first significance is that Allah (SWT) legalises the
implementation of divorce for her during the “ddah, it means in approach of her ‘“7ddah.
So one divorce should be implement on her just before starting her “ddah. This is why
the Prophet (saws) enjoined ‘Abdullah ibn ‘Umar to revoke the divorce of his wife as he
divorced her in her menstruation and the Prophet (saws) recited this verse explaining that
the verse is stating the same meaning. That the divorce should be implemented in
accordance with 7ddah and similarly recited by ‘Abdullah ibn ‘Umar. All jurists who
approve the unlawfulness of joining three divorces together they have mentioned the
unlawfulness of the divorce which follows one after the another in the same purity, as that
would be divorce in an improper time ( 7ddah) because the pronouncement of the first
divorce occured before ‘/ddah then the second one should not be before approaching
‘iddah period.

In this context the /mam Ahmad in his general view and those jurists who agreed with his
view stated that, the second the divorce is only possible after having new marriage
contract or after the husband has revoked the fa/dq if he so wishes as the prescribed period
ends with that (revocation or new marriage contract). When he wishes to divorce her third

time it is only possible before the commencement of ‘7ddah.

The Imam Ahmad expressed in another report on the same matter that the husband should
divorce his wife second time in the second period of purity and the third time in the third
period of purity. This is the opinion of the /Imam Abi Hanifah. This type of divorce is
also considered as divorce for ‘7ddah. This is based on the evidence discussed previously,
but the first opinion is more authentic, because that is a type of divorce which is not

followed by another divorce before ruj“ah or new contract.>°

Secondly, Allah (SWT) said : " 4w alls 2 ) 3508 (5325 e g bl 3 53a A"

112



"Those are limits set by Allah (SWT), and one who transgresses the limits of Allah
(SWT), does verily wrong his (own) soul »31

So, when three divorces are pronounced together in the light of the above mentioned
verse this is transgression of the limits of Allah. It clearly means that he has committed a

sin.

Thirdly, the saying of Allah (SWT):

el 13 day Guaay ol Jad 55 Y
"Thou Knowest not if perchance Allah (SWT) will bring about thereafier some new
sitiuatoin”.  Undoubtedly the most knowledgeable people on the Qur’an are the
Companions of the Prophet (saws). According to their interpretation the ’Amr here is
the revocation of marriage. They asserted if three divorces are resolved as three then

which matter will be created after this?

Forthly, they presented the following verse in favour of their argument:
"o A O (e (R ASY

"Turn them not out of their houses nor shall they (themselves ) leave "33

This will be possible in the revocable (ra; ‘1) divorce. According to the authentic tradition
of the Prophet (saws) the divorced wife is entitled to an accommodation and maintenance
in the case of revocable divorce. If the divorce is in the state of ba’in then she will be
entitled to neither maintenance nor residence. So, it became clear that, the divorce which
i1s permitted by Allah (SWT) that must not follow any previous divorces (that is raj7

divorce).
Evidences based on the saying of the Prophet (swas):-

"Jﬁﬁm\éﬂﬂlwéiﬁﬁ&&a&&u "L@Gﬁ\&)wl.}ﬁ@‘!d@;%dﬂqigi:wj.h"pbbgi FAVPY o] uﬁjé

Aagile o 5lald (DUl b il ol jee 2ge & OIS Ll el IS0 JUa € saal s S5 al s alu s ale &) o A Jgmy) 3o

817 a0 3o b\ @Al IS b 431 (1)
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In the Sahih Muslim there is another narration also from 7awiis:that, * Abud Sahba’ asked
1Ibn ‘Abbas "please inform me your opinion", Was not it fact that, the three divorces at the
time of the Prophet (saws) and Abu Bakr were considered as one? Then he replied: yes,
that was so, but when during the time of ‘Umar the people were pronouncing three

divorces at a time then he enforced the effectiveness of the three divorces.3*

O O ESIEN o aladi s8R b ol (ST 800l W O Al il 0l 08 ¢ Jaigall (i ) e Cuaa e aSlal) & s B <D

ALY s uand) 13 Qg s il b astad) ol " aad i 0B € Bty ) alug dnle &) a &) Jsm 4 o
g Slall JUi; “ESEl 3l ? e UG Jaily 2792 a8\ 33l QS (8 & il 8 oSlall a3l (1) ;g
Gl gually alef e g ailags il 5 JuaiaYU (gaie Lo 138 %o siraza Jasall (ol el jdinsad) padli 8 Ll JE s Sola g ol L)

Secondly:- It has mentioned in Mustadrak al-Hakim from Hadith of ‘Abdullah ibn al-
Mu’ammal, who has narrated from /bn Abi Malikah, that Abi al-Jawza’ came to Ibn
‘Abbas and asked: "Do you know that, the three (divorces) during the time of the Prophet
(saws) was regarded as one in effect? He (/bn‘Abbas) replied: yes." (Hakim said that,

this Hadith considered as an authentic)

Those scholars including /mam Shati‘i, Abi Dawild and Tahawi who disagree with the

above mentioned view point they argued that this Hadlith was abrogated.

They also argued that the Hadith of Ibn ‘Abbas is not accepted because his Fatawa
contradicts to the theme of the Hadith which was narrated by him.

These Ahadith which has mentioned above are a clear evidence for the view that, three
divorces at one instance was considered as one divorce. Again these ahadith were not
abrogated as it had been continuously adopted by the people during the time of Abil Bakr
and up to two years of ‘Umar's Khilatah. ‘Umar then justified the change in his legal
verdict by introducing the new rule, arguing: "Verily people have hastened in a matter in

which patience and careful consideration is required"

As for the argument presented against the Hadith which was reported by /bn ‘Abbas it is
based on the interpretation and it ignores its obvious meaning without giving any
justification. They regarded it, as a rare event, full of confusion and they accuse 7awis

as unreliable reporter. This argument is unacceptable as the /mam Muslim narrated this

114



Hadith in his Sahih in which he made clear that he would not include in his collection any
Hadith which is inauthentic. Furthermore, those who disagree provided the concluding
words of ‘Umar in their statement as an evidence, "people have started taking hasty
action in a matter (divorce) which requires a great deal of thought and deliberation. It
should be better if we enforced them (the three divrces as such)". Consequently ‘Umar

inforced the effectiveness of three divorces. It is a clear proof to support this opinion.

How can the concluding words of the Hadith can be used as an evidential proof to
support the argument, while its first part has been rejected because of confusion and

unreliable reporter?

They further argue of that this practice was taking place at the time of the Prophet (saws),
"the three divorces were considered as one" but the Prophet (saws) did not know that.
How can this argument be considerd as true at a period when the Qur’an was being
revealing (to him) and the revelation never ceased?. It is unthinkable that the *Ummah
would have continued with a wrong practice during the time of the Prophet (saws), and
Abu Bakrand during the two or three years of ‘Umar’s Khilafah. What are the motivating
factors for the expression of ‘Umar's excuse? Why did he opt to enforce them the
pronouncement of three divorce in one instance as three? What is more serious is that,
they are using ‘Umar's judgement to reject the Hadith (reported by) Ibn ‘Abbas because
the Fatwa of Ibn ‘Abbas was contrary to this Hadith.

It is known to the scholars of Hadith and to the majority of jurists that, the lesson here is
the acceptance of a Hadith as long as it is authentic. No consideration will be given to
narrator whether he has followed that narrations or not. The majority of jurists who
supported that the "three divorces in a single instance are considered as three" based on
this argument. Many minor juristical matters are also based on the same point. The
above mentioned Hadith is rejected by the argument that consensus had been established
after two years of the Khilaftah of ‘Umar regarding "three divorces at a single instance"
being considered as three, while they were considered as one by a large group of scholars

of the early Islamic period as well as by the subsequent scholars to date.
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Furthermore, it will not be correct to argue by using the Hadith of ‘A ’isha to support the
claim that three divorces in one instance will be considered as three. She reported that the
Prophet (saws) forbade for Rifa‘ah al-Qarazi to reunite with his divorced wife until she
re-married with another first, as he divorced her three times. This was so, because it was
confirmed that he had divorced her the last three divorces. This was reported by /mam
Muslim in his book (Sahih Muslim). It is clear that the divorce was implemented
separately. It was not confirmed that the incident of Rifa‘ah ibn Wahab al-Nadari and his
wife was similar to that of Rifa‘ah al-Qarazi, so that the multiplicity in the story had been
claimed, and that one of them implemented three divorces in one instance. Moreover, /bn
Hajar did not just say multiplicity of the story, but he said: "if the Hadith of Rifa‘ah al-
Nadari was ensured, then multiplicity of the story is established". /bn Hajar had
mentioned in his book "a/-Isabah" the similarity of the story, saying: "but the problem is
in unifying the name of the second husband who was, ‘Abd al-Rahman ibn al-Zubair".
The Imam Ahmadreported a hadith in his Musnad:
Glb JE 4l (e 0l ce tosbe 0 (e A Se Ge Cpeanll G 251 (o Gl 03 desa e (ol Lias ) ) 0 s Ui
S alu g ade ) il sy allid 18 €105 U Lo (3 anl 5 (palaa (3 UG 40l el alladl) 3y 8l 30 de 0 RS
G ke Gl IS8 Lmnl 58 1 6 0 Lgmn 8 a5 ol Ll 1018 a3 08 € a5 (e 6 1 J88 Jl8 5315 Lgsill 1 J5 Plgiilly

¢ eda S aie 3l
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Sa‘id 1bn Ibrahim narrated, my father reported from Muhammad ibn Ishaq that, Dawid
1bn al-Husain narrated from ‘lkramah the freed slave of /bn ‘Abbas, that Ibn ‘Abbas said:
Rukana ibn ‘Abd Yazid brother of Banu Muttalib, divorced his wife three times in the
same sitting, and he became very sad about it. he said (/bn ‘Abbas) then the Messenger
of Allah (SWT) asked him (Rukana)"How did you divorce her?" he replied I divorced
her three times. /bn ‘Abbas said, the Prophet (saws) asked : In one sitting? He replied
yes. Then the Prophet (saws) said : hence the (countable) divorce is only one.. If you
wish, you can bring her back, he (/bn ‘Abbas) said: Then he (Rukana) had returned her.
Abu ‘Abdullah al-Maqdisi qouted this hadith in his book: " A/ Makhtarah" which is more
authentic than the "Sahih al Hakim'" (a book of the Hadith literature). Abt Dawiid and other

Scholars narrated the hadithin the same manner

The saying of the Prophet (saws) concerning: "In one (same) sitting" means that, if it had

not happened in one sitting, the legal verdict would not have been the same; because if
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that (pronouncement of divorce) happens in several sittings it could be possible for him to

take her back, as she is living with him.

Ibn al-Qayyim al-Jawziyyah mentioned in his book A ‘/am al-Mugi‘in that, the "lmam
Ahmad has authenticated the Zsnad and said, the Hadith is hasan. Moreover, the Imam
Ahmad, Abu ‘Ubayd and Al-Bukhari expressed the weakness of the Hadith that Rukana
divorced his wife with the word a/-Battatah (final)."

It is by consensus and with the evidences provided by the /mam 1bn Taymiyyah, Ibn al-
Qayyim and others which hold that the command has always been that, three divorces in
a single pronouncement were considered as one divorce during the time of Abii Bakr, and
two or three years of ‘Umar's Khilafah, but whatever disagreement existed in the farwa
(legal decision) amongst the Companions was apparent after ‘Umar’s enforcement of
three divorces as three as a chastisement, when people became hasty in a matter which
required patience and careful consideration. The aim of ‘Umar according to /bn
Taymiyyah and Ibn al-Qayyim was not generally to introduce new legislation or make it
binding on people, but he wanted to enforce it as long as there remains the need to
discourage people from pronouncing divorce in haste. Such legislation shall remain as
long as people's actions are not changed concerning divorce, It is based on the principle

that the legal verdict changes with the time and situation.

The Imam (judge) must chastise his people when they misbehave with respect to general
rules in which they have a right of choice whether to take part or abstain. In such a
situation for general welfare the Imam can permit a few things for some people, and

restrict them from others. It is the duty of the /mam to guide his people.
The Imam Ibn Taymiyyah said in his Fatawa:-
¢ die ) oan ) yee Jie gy COE Alan a8 5l (e g3l 3
peasie (sl Apstar VI el e (et Vs COU man (e pgle Al 4 Laa |5 iST 8 il (1) Ll il
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The jurists who opined in favour of three divorces to be implemented,they have their
excuses. The Caliph ‘Umar saw that the people were committing what Allah (SWT) had
forbidden them to do in accumulating three divorces together. They would not restrain
from such a practice except of threatened with punishment. Considering the situation,

‘Umar adjudicated to act upon three divorces as final to restrain the people

The decision of ‘Umar may be for various reasons, such as a kind of temporary
punishment which is applied while needed, as he used to punish the wine drinker with 80

lashes, shaving of the head and exile.

There is a clear precedent in the following action of the Prophet (saws) concerning three
Companions of the Prophet (saws) who stayed behind from the battle of Tabik as that

mentioned in the Majmu‘ al Fatawa:

Mol plaal g (A58 (ga) |AIRT Al AN dlu g adde Bl loa il e LS

As the Prophet (saws) ordered (those three of his Companions who were stayed behind in
the battle of Tabuk, as a temporary punishment for them ) to keep away from their wives
for some time (Although their wives were not old)!'2. This is similar to the extra
punishment for wine drinker in order to keep them away from drinking, and the fixation
of the prices of goods at the time of exploitation of the businessmen and warning them
not to increase the prices). This kind of legislation has been enforced other than the legal
justification for establishing justice. The traffic controlling regulation also support the
above views. For example, the public can be prevented from walking or riding across a
road which was normally permissible for them to do so, but temporarily prevented in
order to protect life and restore peace and safety. Moreover ‘Umarthought that when the
Prophet (saws) made three divorces as one it was conditional, and that was subsequently
gone. Inreality any analogy cannot be jusified when authentic Ahadith are available on

that aspect.

11a Majmu" Fatawa, Imam Ibn Taymiyyah V33 P15/16.
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Another Hadith has been quoted in the Majmii* al Fatawa:-

Ay 231 ¢pad alad) ) g0 Lad) g Lat 3 ¥ g 1oL 1 g g ol s Lt @) £t &g plalad) 1 108 Al alug Adle &) o) 0o
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Reported in the Sunan, the Prophet (saws) said :

The scholars are the descendants of the Prophets (A.S.). The Prophets (A.S.) did not
leave inheritance of any dindr or dirham. They inherited the knowledge. Whoever

received this, he received a great portion".

Human analogy and uderstanding may differ, but as long as they fear Allah (SWT)
that will be praised As Allah (SWT) said in the Qur’an:
Mo 5 LS Ll DS 5 (laslas Laliagih (33005 pgraiad LS 5 o il i 48 cratd o) ol b ey 3f (ol 35135
"And remember David and Solomon, when they gave judgement in the matter of the field
into which the sheep of certain people had strayed by night. We did witness their
Judgment. To Solomon we inspired the (right) understanding of the matter to each of

them we gave judgement and knowledge n 110

In the above verse, one of the two Prophets has been distinguished with proper
understanding and was praised that, He (SWT) gave both of them wisdom and
knowledge. Similarly if someone, from among the scholars became specialised in
certain knowledge and wisdom bestowed by Allah (SWT), it does not necessitate
criticism of someone among the scholars who could not reach an equal level. The
fundamental criteria is that whoever fears Allah (SWT) according to his ability, would be
regarded as being among the pious friends of Allah (SWT), although a (little) portion of

the religion remains unknown to him which has been understood by others.
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A Hadithhas been qouted in the Majmi ‘ al Fatawa in the same context:

48 ali Lale b ey ¢l yal ali a5l Lde Calla e ol g dile il Jla il ) dnd y agaamy 5 a1 0 315 (e JU8 28 4
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It is reported by Wathilah ibn Asqa‘ and some of them pointed it (this Hadith) to the
Prophet (saws) who said: "Whoever acquires knowledge and understands it, he will
receive double reward and whoever acquires knowledge but could not understand it will

. . 11c
receive a single reward..

Furthermore it could be say, the formal legal opinion of the matter talaq had been

depending on /[jtihad (independent judgment) of Scholars of the Shari‘ah from the
beginning till to the present. As it was permitted by the Prophet (saws) in his word:

135 ¢ o)l Ald Glald astal) sgia) 13) 1 JB alug dle &) Lo adll (8 rdde ) oy Bah (il 8 g palad) Gy g e e

" oal Al Uadld asial) agia)

Reported by ‘Amr ibn ‘As and Abi Hurayrah from the Prophet (saws) who said:"when a

judge adjudicates and reaches the correct judgement, he will achieve two rewards, and

when a ruler adjudicates and commits a mistake, he will receive one reward".!2

Similarly the jurist scholars, may Allah be pleased with them, who will reach to a correct
Judgement, will get double rewards and those who commits a mistake will get a single
reward. All of them are obedient to Allah (SWT) according to their ability. Allah
(SWT) does not pressurise anyone more than his knowledge. The Prophet (saws) is not
under obligation of the judgement of others and his Shari‘ah also not under obligation to

agree or accept anything from an innovated concept, especially when it is objectionable.

Apart from these evidences /mam ibn Taymiyyah argued in support of his view with
analogical reasonings that " three divorces at one instance will be considered as one"

O 1 s eanall L giny im il o ¢ ) Gl 15 o 208 5 e Bla ¢ ) e O ra ol 4008 ye s 1 1) LS
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As if it is said to a man: Glorify (Allah SWT.) two times: or Glorify (Allah SWT,) three
times or hundred times, so, certainly (to fulfil the required number) he should say:
["Subhan Allah" (Glory be to Allah)," SubhanAllah" till the number is fulfilled. So, if he
wants to do that, and says "Subhan Allah" twice or hundred times. In reality he only
Glorified (Allah) once. Allah (SWT) didn't say:" the divorce is two divorces." But He
said: (Twice) so when the husband says to his wife: You are divorced, twice or thrice, or
ten , or thousand times (at one instance) in all these cases he only divorce her once

(according to the Law it will not be counted but only one divorce.)

The Imam Ibn Taymiyyah also mentioned in his argument:
550 Vs (DML Al g adle bl Lo ol e 8 sal 5 Al U 4l ya) als agle bl o il dge e Gl s o Gy Y
Jr uaal) slale (3l Admaa LIS Cnlal dlld 8y )y el Glld b Lgle inl) i) Jal Ji Y 5 ¢un Y 5 s i ol
‘A gun g
We do not know of anyone who divorced his wife three times in a single word during the
Prophet's (saws) time and the Prophet (saws) established three divorces to him
(irrevocably). There is no authentic or hasan Hadith reported in support of that, nor any
author of relaiable (Shar‘7) books reopted anything in that matter. . But, all Ahadih
reported in this issue were weak and concocted according to the unanimous opinions of

Scholars of Hadith Literature

He (/bn Taymiyyah) also mentioned in that context " what has reported in the Sahih

Muslim and in the other Sunan

@M 1 e AR (e i g S (al g aleg ddde A e ) Jgey 3o e (3D OIS 1B 4 pube ¢ 8 uaita e
(o0 5 pliss rins) agale sliaald agale sliscaal olh 5L A agd CuilS jal 8 ) slaaian) 3B (ulil) ) : pae JUBE ¢ Baa) g EDAY
Narrated from 7awis, who had reported from /bn °‘Abbas: During the time of the
Messenger of Allah, Abi Bakr, and up to two years of ‘Umar's Khilafah," three divorces
at one insstance were counted as one. Thereafter, ‘Umar spoke to other Companions of
the Prophet (saws), that, people have started taking hasty action in a matter which
requires a great deal of thought and in which they should remain patient. (It would be
better) if we enforced them (the three divorces as they have pronounced). Consequently

‘Umar enforced the effectiveness of the three divorces.
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In another narration of the /mam Muslim and other scholars:

Sl plag e ) e ) ) 248 e Banl g Jaad D ils L) alatl sule ¢ JB slageal) U o pugsih co
(05 plesa) a2 1 ubis G) JU2 € a5 jla) e BB

It is narrated from 7awus that, Abii Suhba’ asked Ibn ‘Abbas: "Do you know that, at the
time of the Prophet (saws), Abii Bakr and three years of ‘Umar's government, the three

divorces were considered as one?" /bn ‘Abbas replied: Yes.

In another narration: Abud Suhba’ asked Ibn ‘Abbas: Tell me your opinion. Didn't the
three divorces (at one instance) at the time of the Prophet (saws) and Abid Bakr
considered as one? He affirmed it, that was so. (But) when at the time of ‘Umar people
were practicing divorce in succession, so he enforced them (what they have pronounced).

Now a days the /mam Ibn Taymiyyah ( born 661/1263 died 728/1328) became famous
reformer among the learned people. No doubt he was most knowledgeable in his time,

we can justify him with a remark made by al Dhahabi (about him) :-

MEany (ald dagd () 482 ¥ a8

"Every tradition that is not known to /bn Taymiyyah is not a tradition (Hadith)''®

The legal views of the supporters of both groups have been mentioned together with their
major evidences. Both groups bring their evidences from the Qur’an and the Sunnah but
they disagree with each other in the interpretation of the evidences and exercised their

own /jtihad.

It is evident that both group have made sincere meticulous and painstaking affords in
order to prove their own legal views. The Muslim Jurists in the world to day have studied
very carefully both views and evidences provided by both groups. Majority of Muslim
Jurists have preferred the legal views of the /mam Ibn Taymiyyah. In a number of the
most prominent Muslim Countries including Egypt , therefore , the legislation has been
enacted to this effect and the Judges and the Shari‘ah Courts of Law are officially

instructed to adjudicate such cases according to reformed legislation. The Impact of this

11b See Imam Ibn Taimiya And His Projects of reform, P37 By Dr. Serajul Haque, Islamic Foundation
Dhaka,1982

122



legislation can be witnessed even such independent Shari‘ah Institution, which do not
come under the direct jurisdiction of the Muslim countries, for example two Shari‘ah

Councils here in Britain have adjudicated a number of cases accordingly.

Note:- It is my humble work in which I have gathered evidences for both opinions
(Three divorces in one instance consider three and final (i) On the other hand it will
count only one revocable divorce). My opinion is that, the both groups evidential proof is
correct. So, all those who will face their family conflict as a result they divorce their
wives three times in a single instance. In this circumstances their ‘Ulama’ is free to take
their verdict considering their creed and faith about these evidences which mentioned

in this thesis . Allah (SWT) knows the best.

p52 oY) Aadge s g Apaaa g AT e g a8 o e ) g id IS (e Clasal) silalg A A il g 138 I 68 g8

Ll g,

123



APPENDIX

Footnotes For Chapter One:

1.

The Encyclopaedia of Islam new addition Vol.3 P951-55

Al-Haque, Seraj, /bn Taimiyyah and his project of reform, Vol.1, P2-15, Published:
Dhaka, Islamic Foundation, 1982.

Ibn Hajar, Durar, Vol.1 P145.

Al-Zarakli Khair al-Din, Vol.1 P43, Matba‘ah al-‘Arabiyyah, Egypt, 1927/1345AH.

Shadharat al-dhahab, Vol.1 P80 Cairo, Published by Muhib al-Din al-Khatib,
Salafiya Press 1341 AH.

Ibid also, Nrelsen J.S., Secular justice in an Islamic state, Mazalim under the Bahri
Mamlitk, 1264 - 1387. See page 39, 103-4 & 150. Published, Nederlands Historisch
Archaeologist Institute, Istanbul 1985.

Ibn Taymiyyah, Ahmad (Shaykh al-Islam) Majmu‘ Fatawa 37 vols, supervised by

the general Presidency of al-Hramyn al-Sharifyn affairs. Cairo, Idarah al-Masahah
al-‘Askariyyah 1404 A .H.

Section one

I B i

Al Qur’an, Ch. al-Nisa 4:34.
Al Qur’an, Ch. al-Hujurat 49:13.
Al Qur’an, Ch. al-Rim 30:21.
Al Qur’an, (Lesson of the verse)
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Section two

1. Al-Qur’an, Ch2. Al-Baqara, v. 229.
2. Al Qur’an Ch.2 Al-Baqgara v. 229.
3. Al-qur’an Ch.2 Al-Baqarah, v.230.

Footnotes For Chapter Two:

Quri’: Menstruation, menses, (women's monthly period)

Talag al Sunnah: "May take the form either of a signle pronouncement, which
is revocable by the husband until the expiry of the wife's ‘iddah (prescribed
waiting period), or of one pronouncement followed by two further
confirmatory pronouncement in successive months. When divorce becomes
irrevocable on the third pronouncement".

Talag al Bid‘ah : Implementing three divorces at a single instance without
considering the approved way of divorce.
Sunan : Authentic books of the collection of Hadith Literatures.

The English meaning has taken from interpretation of the Holy Qur’an by:- A. Yusuf Alr.
Also, by Dr. Muhammad Tagqi al Din al-Hilali Ph.D (Berlin),

Professor of Islamic Faith and teachings.

Islamic University Al-Madina Al-Munawara.

Dr. Muhammad Muhsin Khan.

Also, The Holy Qur’an English translation of the meaning and commentry, King Fahd Holy Qur’an
Printing Cmplex, Al-Madinah Al-Munawwarah

Al Qur’an, Ch. al-Baqarah, 2:228
Al Qur’an, Ch. al-Baqgarah, 2:229
Al Qur’an, Ch. al-Baqarah, 2:230
Al Qur’an, Ch. al-Baqgarah, 2:231
Al Qur’an, Ch. al-Ahzab, 33:49
Reported by the Imam Muslim

. Da‘if: Weak, here the Hadith which has been narrated by a weak repoter is

called Hadith Da‘if.
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12.
13.
14.

15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.

Al Qur’an, Ch. al-Baqarah 2:218
al Battatah : Final, (Precise).

Hadith al Thalath: The three divorces at a single instance occured in the time
of the Prophet (saws), this event became famous as Hadith al thalath.

Al Qur’an, Ch.

al-Nisa’ 4:59.

Al Qur’an, Ch. al-Baqarah 2:229
Al Qur’an, Ch. al-Ahzab 33:49
Al Qur’an, Ch. al-Baqarah 2:229
Al Qur’an, Ch. al- Talag 65:1-3
Dar Qutni reported this Hadith.
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Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
Al Qur’an, Ch.
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al-7alag 65:2
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al-Talag 65:1
al-Nur 24:63.

al-Baqarah 2:286
al-Anbiya’ 21:78-79
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al-Baqarah 2:231
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al-A‘raf 7:6

al-Isra’17:88

Footnotes For Conclusion:

1. Mawdudi, Abu al-A‘la - Tathim al Qur’an Vol. 1 P.174

129



Also, Al-Qurtubi Abu ‘Abdullah Muhammad ibn Ahmad al-Ansari, al-Jami‘ Li
Ahkam Al-Qur’an, Vol.3, P126.

Al-Baghawi, Abi Muhammad al-Husain ibn Mas‘tGd Al-Farra’, Tafsir al-
Qur’an Vol.1 P206.

Also, Qur’anum Majid Fi Lawhim Mahfiuz, P45, Mutarjam wa Muhashsha
(Urdu), Dar al Tasnif Limited Shah Rahi, Liyaqat, Sadar, Karachi, Pakistan
1975 AD/1395 AH.

Also, Ibn Kathir, ‘Imad al-Din Abu al-Fida Isma‘il, Tafsir al-Qur’an al-Azim
Vol.1 P482 Dar al-Arqam, al-Kuwait, 1985/1405.

2. Al Qur’an, Ch. al-Baqara 2:229

Ibn Qudamah, al-Mughni Vol.7 P.102 Maktaba al-Riyad al-Hadithah

4. Daily Awaz (Urdu U.K.) eth June, 1993 "The present system of Haldlah the

way it has followed like a cursed mark in the surface of the Islamic Law" -
Mawlana A Hadi.

Also, Awaz 31d June 1993 "If the word divorce pronounced three times in one
instance it will be effective".

Daily Jang (Urdu U.K.) 16th September, 1993 "The issue of divorce for
Muslim ladies in India".

. Al Qur’an, Ch. al-Hashr 59:7
Sa.

Sunnan ibn Majah, verified by Muhammad Fu’ad ‘Abd al Baqi, Lebanon,
Beirut, Dar al-Kutub al-‘Ilmiyyah, N.D.

Shaykh al-Islam Ahmad ibn Taymiyyah - Majmi‘ Fatawa Vol. 33 P.12-13.
Printed by the donation of His Royal Highness King Fahad K.S.A.

Ibid Majmu*‘ Fatawa Vol 33 P8

Also, Bidayat al-Mujtahid wa Nihayat al-Mugqtasid, Muhammad ibn Ahmad ibn
Rushd al-Qurtibi, Vol.2 P64, Dar al-Ma‘rifah Beirut, 1978/1398.

Also, Al-Jami‘ Li Ahkam al-Qur’an, Abi ‘Abdullah Muhammad Al-Ansari al-
Qurtubi, Vol.3 P128-129.

Also, Muwatta al-Imam Malik Vol.2 P16, Tanwir-al-Hawalik, Al-Azhar, 1349
AH.

Also, Burhan al-Din Al-Murghinani Al-Hidayah, Vol.1 P335, Imdadiya
Library, Multan, Pakistan, N.D.

Also, Wahabah al-Zuhailt Al-Figh al-Islam wa Adidllatuhu Vol.7 P406-7, Dar
al-Fikr Diban Beirut, N.D.

130



Also, Al-Imam Muhammad ibn ‘Ali ibn Muhammad al-Shawkani, Nail al-
Awtar Sharhu Muntaqga al-Akhbar Vol.6 P231 Maktabah al-da‘wah Islamiyyah
Shabab al-Azhar (N.D.)
Also, Al-Sayyid sabiq, Figh al-Sunnah Vol.2 P230, Dar al-Fikr Libanon Beirut,
4th edition, 1983/1403 A.H.

8. Al Qur’an, Ch. al-Baqara 2:229

8a. A Code of Muslim Personal law, Tanzilur Rahman, P321-22 & 402.

9. Al Qur’an, Ch. al-Bagara 2:230

10.Islamic Research Magazine(1977AD/1397AH) - Dar al-Ifta, Riyadh, KSA.
Vol.1 3rd issue, P.56

11. Al-Bayhaqi: Al Sunan al-kubra, Hyderabad Deccan, 1353 AH vol 7 P331.

11b Al Qur’an, Ch. al Anbiya’ 21:78-79

I1c Ibid Majmu‘ Fatawa Ibn Taymiyyah V33 P29

12. Al Qur’an, Ch. al-Talaq 65:2

13. Al-Dar Qutni: Sunan, Dheli 1310 AH Vol.2 P343.

14.1bid Al Baihaqi Vol. 7 P.334

15. Al Qur’an, Ch. al Talaq 65:1

16.1bid, Al Baihaqi P334

17.Dar Qutni: Al-Sunan, Dehli, 1310 AH. V.2 P444

18. Al Qur’an, Ch. alTalaq 65:1

19.1bid Al Baihaqi Vol.7 P.331

20.Ibid Islamic Resrach Magazine, P.166

21.1bid Majmu‘ Fatawa V.33 P8, also Nail al Awtar :Imam Shawkani V6 P231,
Maktabat al-da‘wah Islamiyyah Shabab al Azhar (N.D.)
Also, Bidayat al-Mujtahid wa Nihayat al-Mugqtasid, Muhammad ibn Ahmad ibn
Rushd al-Qurtubi, Vol.2 P61, Dar al-Ma‘rifah Beirut, 1978/1398.
Also, Al-Jami‘ Li Ahkam al-Qur’an, Abi ‘Abdullah Muhammad Al-Ansari al-
Qurtubi, Vol.3 P129.
Also, Muwatta al-Imam Malik Vol.2 P12, Tanwir-al-Hawalik, Al-Azhar, 1349
AH.
Also, Burhan al-Din Al-Murghinani Al-Hidayah, Vol.1 P335, Imdadiya
Library, Multan, Pakistan, N.D.
Also, Ibid, Wahaba al-Zuhaili Al-Figh al-Islam wa Adillatuhu Vol.7 P407, Dar
al-Fikr Diban Beirut, N.D.

131



Also, Ibid, Al-Imam Muhammad ibn ‘Ali ibn Muhammad al-Shawkani Nail al-
Awtar Sharh Muntaqa al-Akhbar Vol.6 P231
Also, Al-Sayyid sabiq Figh al-Sunnah Vol.2 P230, Dar al-Fikr Libanon Beirut,
4th edition, 1983/1403 A.H.

22. Al Qur’an, Ch. Al-Baqara 2:228

23. Al Qur’an, Ch. Al-Bagara 2:229

24. Al Qur’an, Ch. al-Baqgara 2:230

25.1Ibn al-Qayyim al-Jawziyyah - Al-Ighathah al-Luhfan, Vol.1 P.301

26. Al Qur’an, Ch. Al-Baqara 2:229

27.1bid Islamic Resrach Magazine, P.98-99

28. Al Qur’an, Ch. al-Talaq 65:1

29.Al Qur’an, Ch. al-Talaq 65:2

30. Ibid Islamic Resrach Magazine, P.99-100

31.Al Qur’an, Ch. al-Talaq 65:1

32.Al Qur’an, Ch. al-Talaq 65:1

33. Al Qur’an, Ch. al-Talaq 65:1

34. Sahih Muslim, Commentry of Nawaw1i, Cairo, 1924 A.D. Vol.10 P.72.
Also, Ibid, Islamic Research Magazine of Dar al Ifta K.S.A. 1397AH\1977AD
P.101.

* %k %k ok %k k *k %k

132



Glossary of Legal Terms used in the work

‘Ahd

‘Agd

Asir Pl Usara“
Al-atham PI. of ithm
Awthan Pl of wathaan
Ayman Pl of yamin

‘Azr

Batin Pl. bawatin
Bain

Bid‘ah

Bu‘ilah Pl of Ba‘ul

*FkAF*

pledge, vow, promise, oath.

To knit, knot, tie (O. S.th) to fasten with a knot, to put together,
legal contract.

Prisoner, captive, prisoner of war.
Sin, offence, misdeed, crime.
Idols.

Oaths.

Censure, rebuke, chastise.

*FkP**

Inner, interior, hidden, secret.

Clear, final, irrevocable.

(innovation) an introduction of new things into religion either
good or bad. Mostly it is applied to such items as relate to

Islamic beliefs, prayers etc.

Lord; husband.
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Dalal

Dam Pl Dima

Darar PI. Adarar

D daay ) pl

Dhanb Pl Dhunb

G dran i gid
Dhimmah Pl Dhimam

Dinar Pl dananir

Dubr, dubur Pl. adbar

Fahishah Pl Fawahish

Faiy

Fiskh

Fatwa Pl Fatawa

Fidyah Pl Fidiyat

Fugaha’ PI. of Faqih

*RDF*

Astraying from the right path or from truth; error.
Blood.

Harm, detriment, loss.
Offence, sin, crime, misdeed.

Protection, care, custody; responsibility, liability.
A Monetary unit, a gold coin.

Rump, backside of a person.

b Tl

Phrostitute, abomination, crime, adultery, fornication.

It is an Islamic terminology which denotes such a wealth that
has captured from enemies without any physical combat or
fight.

Cancellation (in jurisprudence) abolishment, abolition, |,
dissolving, voiding.

Formal legal opinion, stating the decision of the law.

Ransom, redemption from the omission of certain religious

duties, by a material donation or a ritual act.
Legists, Jurisprudent and theologian, expert of Figh. An Islamic

learned man who by virtue of his knowledge can give a legal
judgement.
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Ghairu Madkh uli Biha

Ghanam Pl.Aghnam
Ghanimah Pl Ghana’im
Ghayy

Ghulow

Qiyas PL at, Agyas

Halalah

Hadd Pl hudiid

Hadith Pl hidath, hudatha’

Hadith P Ahadith

Ha’id () Ha’idah
Ha’id & hiyad

Halal

*EGF¥*

It is a term, used for a wife with whom marriage has not been

consummated.
Sheep and goats, small cattle.

Booty. According to Islamic terminiology the wealth which
would have receive after victory in the Islamic battle.

Trespassing, transgression, offence.

To exceed the proper bounds, be excessive, exaggerate.

Comparison, analogy.

KA F*

Which means legalising or making a thing lawful, was also a
pre-islamic practice. When the wife was divorced irrevocably,
and the husband wanted to take her back, she had first to marry a
third person on condition that he would divorce her after having

sexual connection with her.
*

Lit.The limits, The boundary or limits prescribed by Alldh
(SWT) for halal and haram. The hadd,punishment or fixed
penalties laid down by Shari‘ah for the specified crimes.

New, novel, recent, modern;

The verbalized form of a tradition of the Prophet Muhammad
(saws) constitutive of his Sunnah.

Menstruating (Woman)
Menstruation, monthly period.

A Lawful, legal, legitimate.
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Haraj

Hijrah

Hikmah Pl Hikam

Hilah PI. Hiyal
Hizb PI. ahzab

Hujjah PI. hujaj

‘Iddah

Ijtihad

Restriction, difficulty, prohibition, s.th. forbidden.

(Migration) To migrate from one place to another for the sake of
religion and its protection. The Prophet Muhammad (saws)
migrated from Makkah to Madina, this is marked as the
introduction of the Hijrah calendar.

Wisdom; sagacity, philosophy.

Artifice, a means to accomplish an end expedient, way-out.

Group, troop, gang, party.

Argument, proof, evidence, document, authoritative source.

Kk

Number, numerous, many; legally prescribed period of waiting
during which a woman may not remarry after being widowed or

divorced.
Beneficence, charity, alms-giving, performance of good deeds.
Obligation; liability, commitment, affirmation.

It literally means "collecting”, or "assembling", agreement,
unanimity. Consensus (of the authorities in a legal question,
which one of the four Usil of Islamic law). It express the
unanimous consent of the Mujthidin  There are three
foundations of [jma“:

(1) Ittifag-i-Qauli, unanimous consent expressed in

declaration of opinion;

(i) Ittifaq-i-Fi‘l1 expressed in unanimity of practice;

(iii) Ittifag-i-Sukati when the majority of the

Mujtahidiin signified their tacit assent to the opinions of

the minority by "silence" or non-interference.
Effort, exertion, independent judgement in a legal or theological

question based on the interpretation and application of the four
usil.
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1la’

Iman

Ingida’

‘It

Al-Jannah

Jima“

Al-Ka‘bah

Kaftarah

Katir pl .on Kuffar

Kafarah

The oath taken by a husband that he would not approach his
wife for a certain time.™”
"Faith" which according to the Islam believing in only one Allah
(SWT) and all the Prophet especially Prophet Mohammad
(saws) is the last Prophet and infact acting on the five basic
pillars of Islam. Briefly it can be describe as a formal
declaration of faith in the six articles of the Muslim creed:

1. In Allah (SWT);

2. The Angels of Allah (SWT);

3. The books of Allah (SWT);

4. The Prophet of Allah (SWT);

5. The Day of Judgement, and the luck whether good or

bad comes from Allah (SWT)

6. The life of hereafter (predestination to good and evil).

Passing, termination, expiry, expiration (end of a period of
time)

Liberty (as opposed to slavery) emancipation.

**J**

Garden, Paradise, haven

Sexual intercourse; s.th comprising or involving another thing.

F*Ak T H*

The Holy Ka‘bah in Makkah (The Sacred House of Allah
(SWT)).

Atonement from a sin, expiation, expiatory.

Irreligious, unbeliever,Infidel, atheist ungrateful.
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Kalalah
Khaba’ith Pl of Khubth

Khala‘a (khal*)
Khida“

Khul* - Khul‘a

Kitab Pl Kutub

La‘nah Pl la‘nat

Li‘an

Who dies and leaving no descendants or ascendants as heirs.
Badnesses, wickednesses, malignancies.

Slipping off, taking off (of clothes) deposition (e.g., of a ruler).

Deception, deceit, swindle, imposture.

Divorce at the instance of the wife. Derived from Khul‘al-
Thaub releasing or removing the dress from the body, because a
woman is a dress of a man, and vice-versa as declared in the
Qur’an. "The women are your dress and you are their dress."!
In the law it is the demission or laying down by the husband of
his right and authority over his wife at her instance on
acceptance of consideration by means of the word KAu/? 1t is
stated in Fatwa Qadi Khan that, it signifies a conditional
agreement on the part of husband entered into for the purpose of
dissolving the marital relationship at the desire of the wife in
lieu of a compensation paid by her to the husband out of her
property.3

1.  Al-Qur’an Ch 2:182.

2. Al-Fatawa al Hindiyah, Kanpur, 1349 A.H. Vol. 11 p118,
Ibn *Abidin, Radd al-Muhtr, Cairo 1318 AH vol. 11, p571-
72.

3. Qadi Khan, Fatawa Qadi Khan, Kanpur 1310 A.H. Vol. 11,
p256, ibn ‘Abidin, Radd al-Mubhtar, cairo 1318 AH Vol.11
pS71-72.

Piece of writing, record, letter, book, deed, a/-Kitab the glorious

Qur’an.

K] k¥

Curse; imprecation.
Mutual cursing, an oath taken by both the wife and the husband,

when the husband accuses his wife of committing adultery. He
makes three oaths that the curse of Allah (SWT) will be on him
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Madhhab Pl. Madhahib
Madkhual biha

Mahram Pl. Maharim

Makrah

Malhama Pl. Malahim

Malhin PI. Mala‘in

Mansiikh

Ma‘sum

Ma‘ruf

Mu’allaftat al Qulib

Mubah

Mufti

if he is lying. The wife can free herself of guilt and this
punishment by avowing herself to be innocent three times and
making a fourth vow that the curse of Allah (SWT) will be on
her if she is lying. A couple who makes /7 ‘an automatically they
will be seperated and irrevocably divorced.

**M**

Ideology, teaching, doctrine, school of orthodox rite of figh,

This is a Jurisprudential term used for a wife with whom
marriage has been consummated.

Some thing forbidden, inviolable, also holy, sacred,
unmarriageable, being in a degree of consanguinity precluding
marriage in Islamic law.

Detested, abhorred, hated, hateful, loathsome, unpleasant.
Bloody fight, slaughter, massacre, battle.

Cursed, confounded, damned, detested, abhorred, abominable.

Abrogated (Qur’anic verse).

Inviolable, sacrosanct, protected by the laws of vendetta
(Islamic law). sinless.

Known, well-known, generally recognized, that which is good.
To make intimacy in between hearts, to make harmonious
relation between hearts. In Islamic point of view helping the
new Muslims or poor relatives to unite their hearts each others.
Lit. allowed, a term used in the Islam for an action which a
person may do or let alone, being attended with neither praise

nor blame.

Juristconsult who notifies the decisions of the law (Islamic
Law).
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Muhdjir

Muharram
Mu’min
Mulhid
Musabaga Pl at

Mut‘ah

Mutallagah

Mu ‘tazilah

Nabiy PI.in, anbiya’

Nafaga Pl at

Nasikh Pl Nussakh

Nass Pl Nusts
Nazair Pl. of Nazir

Nikah

Immigrant, those Makkan's Muslims who emigrated to Medina
or else where to escape from harassment of the non-belivers and
to save their faith. It is especially applies to the companions of
the Prophet (saws) in the early period of Islam.

Forbidden, interdicted; also the name of the first Islamic month.
Believing, faithful; believer.

One who denies the very existance of Allah (SWT) (God).

Race (esp. of horses), contest, competition.

Enjoyment, pleasure, gratification; also, compensation paid to a
divorced woman. Also Nikah al-Mut‘ah or temporary marriage,
usufruct marriage, contracted for a specified time and
exclusively for the purpose of sexual pleasure.

Divorced (Woman).

Name of a theological school which introduced speculative

dogmatism into Islam.

FEN* ¥

This word derived from "nmaba” Pl. is anba’ - News,
information, announcement, report. So, the word Nabiy mean
who inform, here is Prophets of Alldh (SWT) who informs
revelation of Allah (SWT) to the people.

Expense, cost, , expenditure, cost of living, maintenance.

Abrogative abolishing, copyist, Qur’anic verse which abrogates

and supersedes another verse.
Text, wording, version, passage, sentence, clause etc.
Similar, comparable, an equivalent, parallel.

Marriage, marriage contract, matrimony.
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Niza“

Qiblah

Qiyas PlLat, aqyisah

Quri’ PL of Qur’

Rajama (rajm)
Raji

Riba

Riddah

Rishwah

Rushd

Sadaq, Sidag pl. of Sadq

Fight, struggle, strife, controversy, dispute.

**Q**

The direction towards the Ka ‘bah to which Muslims turn while
praying, recess in a Mosque indicating the direction of the
Ka‘bah.

Measurement, comparison, analogy, deduction by analogy.
Menses, menstruation (women's monthly period). A woman

becoming pure after menses, used particularly in reference to
‘iddah of divorce.

FFkP k¥

To stone (0.s.0.) to curse, damn, abuse, revile (0.s.0.).
Reactionary; revocable.

Interest, usurious; usury.

Apostasy from Islam.

Bribery, the Prophet (saws) has cursed both the provider and the
receiver of bribery.

Integrity of (one's) actions, sensible conduct good sense,
maturity (of the mind).

Fx S FF
Bridal money, dowry.
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Al-Shar*

Shari‘

Shi‘ah Pl Shiya“

Shari‘ah pl Shara’i*

Shirk
Sakran () sakra, Pl. sukara,
Sukna

Sunnah Pl. Sunan

Al-Sunnah

Tabi‘t Pl Tabi ‘un

Tahara,
Taharah)

Tahura  (Tubhr,

1a’1tb

Ta’ifah PL. Tawa’if

The revelation, the canonical law of Islam Including Islam's
whole religious and liturgical, ethical and Jurisprudential
systems.

Legislator, law-giver; (the Allah (SWT) Himself) also street.
Followers, adherents, disciples, party, sect. One group of
Shi‘ites, so called Mus/im. One who condemns the first three

righteous caliphs and recognize ‘Ali ibn Abi Talib (r.a.a.) the
Prophet's son-in-law, as his rightful successor.

Lit, a road, it is the social modality of a people based on the

revelation of their Prophet. The last Shari‘ah in history has

proved to be that of Islam. It abrogates all previous Sharai‘.
Polytheism, idolatory.

Drunk, intoxicated, a drunk.

Living, dwelling, stay, sojourn.

Habitual practice, customary procedure or action, norm, usage
sanctioned by tradition.

The Sunnah of the Prophet, i.e., his sayings, action and

recommendations, later established as legally binding

precedents.

*AFT k¥

Followers, companions, adherent. Those who conversed with

the associates or companions of Prophet Muhammad (saws).

To be clean, pure; taharat, tahurat (of a woman) to be clean (as
opposed to menstruating).

The person who does repentance.

Troop, group party.
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Talag

Tamattu‘

Tanazu°®

Tanzil

Taqiy Pl atqiya’
Tarabbus

Tasba (from Saba)
Tasbih Pl.at tasabih

Tawbah from Taba

Tawhid

Tawrah

Divorce, get a divorce (said of a woman) also to set loose,
release, set free etc.

Lit. enjoyment, "reaping advantage", the act of performing the
“Umrah until it's completion, and then performing the Hajj as a
separate ceremony, thus reaping the advantages of both (Hajj
& ‘Umrah).

Fight, struggle, controversy.

Sending down, bringing down, revelation, inspiration; reduction,

(Nagqdi) currency devaluation.

Who fears Allah (SWT). fearing of Allah (SWT), devout, pious.

To wait for s.th., probationary term.

To take prisoner, capture; to lead into captivity (esp. in war).
Glorification (of Allah (SWT)).

To repent, be penitent repentance. Imam Nawawi said, "Turning
the heart from sin". (Comentry Sahih Muslim Vol-2, P354).

Unification, combination, consolidation, belief in the unity of
Allah (SWT), Monotheism. A term used to express the unity of
the Alldh (SWT), which is the great fundamental basis of Isla'm.

Torah, old Testament. It is the Hebrew Torah, "the Law" The
author of the Kashf al-Zunin (the bibliographical dictionary of
Haji Khalifah) says: The Tawrat is the inspired book which
Allah (SWT) gave to Moses, and of which there are three well-
known editions
(1) The Tawrat al-Sab‘in the Torah of the seventy,
which was translated from the Hebrew into Greek by
seventy-two learned Jews. (It is admitted by Christian
writers that the law, i.e. the Pentateuch, alone was
translated first). It has since been translated into Syriac
and Arabic.
(2) The Tawrat al-Qurra’in wa Rabbaniyyin, the Taurat
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Tayyib
Ta‘zir

Thulth PI. Athlath

‘Umrah

‘Uqubah PI at
Usul PI. of asl

Watiya, Yatiu (wat’)

Wirathah

Zawaj

Zihar

of the learned doctors and rabbans.
(3) The Tawrah al-Samirah, "The Samaritan
Pentateuch".

Good, pleasant, delicious, well-disposed, in good health.

Censure, blame; chastisement, castigation.

One third; Thuluth - a sprawling, decorative calligraphic style.

FR[J*¥*

Pilgrimage to Makkah, it can be named as a "minor Hajj" which,
unlike the proper Hajj, need not to be performed at a particular
time of the year and whose performance involves fewer
ceremonies [hram, Tawar and Sa ‘7'is the main Arkan of it.

Punishment, penalty.

Root, trunk (of a tree); origin, source, the original (of a book

etc.) rules; basic rule, principles.

*RY**

To tread underfoot, to have sexual intercourse.

Inheritance

b AL

To contract a marriage, wedding, matrimony.

The word Zihar is derived from "Zahr"” (back), Zihar means "to
oppose back to back". It is explained that when there is discord
between the husband and the wife, they instead of remaining
face to face towards each other turn their backs against each
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Zulm

other. In the language of law it signifies a man comparing his
wife to any of his female relations within such prohibited
degrees of relationship, whether by blood, fosterage or by
marriage, as renders marriage with her invariably unlawful (until
the husband pays an expiation for it.)"=

Wrong; injustice, inequity, unfairness, oppression, tyranny.
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