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ABSTRACT

This thesis investigates the subject of legal stratagems (kiyal) in Islamic jurisprudence, in general
and more particularly the kiyal used to evade the usury (riba) prohibition. The context of this
thesis is the nascent Islamic finance industry in which these Ziyal play a leading role. The Aiyal
have been appropriated from the classical Islamic legal corpus without appreciating their
historical contextual framework. This thesis seeks to explicate that framework and clarify the
purpose and role of those kiyal as envisaged in the discourse of the classical Islamic jurists. The
hiyal are shown to be premised upon a teleology which demarcates them as normative exits,
makharij. The makharij are conditioned by the systematic reasoning of the Hanaft jurists, which

both justifies their utility and provides their juridical remit.

The hiyal of riba are demonstrated to have been utilised primarily as substitutes for philanthropy,
and not in the commercial sector. The commercial sector relied on the Islamic prescriptions for
equity investment partnerships which precluded the need for interest based loans. Although the
jurists sanctioned the #Ziyal of riba for the poor, they did so at the expense of systematic
consistency. This meant that these hiyal, as opposed to the makharij, are not regarded as
normative exits, but rather, as transitory concessions. The use of these kiyal as financial norms
is therefore unwarranted. The substantive repercussions of this juridical reassessment were
demonstrated using the historical experience of the Ottomans, where the long term use of the
hiyal of riba resulted in the negative socio-economic conditions associated with usurious

economies.
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INTRODUCTION

The revival of Islamic jurisprudence and its foremost contemporary application, it may well
be argued, is taking place in the realm of Islamic finance.! Muslims, in asserting their piety
and religious consciousness are demanding the application of Islamic law, not only in their
personal lives, but also in their public dealings. Although in the secular vernacular, such
religious intrusions are strictly anathema, Islamic jurisprudence compels otherwise. Islamic
law advocates equity finance and categorically prohibits usurious debt finance. All guaranteed
returns on invested wealth are therefore proscribed and jurists demand that investment be
made only in the form of mutual risk-bearing partnerships. The idea of bearing risk is clearly
abhorrent to high street banks. In attempting to accommodate Muslim requirements, high
street banks have teamed up with various Shari‘a scholars with the resulting financial
products aiming to satisfy both parties. Banks idealise minimum or zero risk contracts
whereas Islamic law demands bilateral exposure to risk. With banks leading the way, Islamic
law has been manipulated in such a way as to minimise the effective risk-exposure banks
face. This manipulation is apparently justified as it walks the line of legal literalism without

manifestly crossing the boundary.

! Muhammad Tagi Usmani, An Introduction to Islamic Finance (Karachi: Idaratul Ma arif, 1999), 238. For a less
positive view of the direction of Islamic finance law, see Kilian Bélz, Sharia Risk? How Islamic Finance has
Transformed Islamic Contract Law Occasional Publications 9 (Cambridge MS: ILSP Harvard Law School,
2008) [article online]; available from http://www.law.harvard.edu/programs/ilsp/publications/occasional.php;
Internet; last accessed 02 May 2010.
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Rationale

Legal stratagems, or hiyal, have been heavily deployed in the nascent Islamic financial
industry and the voice of opposition to their continued use grows incessantly louder.> There
Is a concern that they may well have become an industrial norm by providing the default
templates for the future design of all new Islamic financial instruments. In 1998 Vogel
pertinently asked ‘... whether the classical religious debate about the hiyal needs to be
reopened ... [as] it is sometimes difficult to decide if a particular artifice merely overcomes
inconvenience in the law or wholly defeats its purposes’.® Later, in the sixth Harvard
University Forum on Islamic Finance (2004), Walid Hegazy presented a paper in which he
reiterated the need to avoid the use of exceptional (i.e. non-normative) rules, saying that they
would ‘... result in a system defined by anomalies and exceptions and render unreasonable the
claim that such a system was Islamic.”* In the ensuing discussion of Hegazy’s paper, Nizam
Yaqubi, a leading jurist in the field of Islamic finance, urged the author to include in his paper

a study of the difference between hiyal and makharij (lit. exits).”

2 The dominant practices of Islamic banks are not therefore in profit-sharing vehicles such as mudaraba and
musharaka, but rather, in mark-up transactions such as murabaha and ijara. Estimates on their usage vary
although the dominance of the mark-up sales is undisputed. See, for example, Muhammad Imran Ashraf Usmani,
Meezanbank’s Guide to Islamic Banking (Karachi: Darul Ishaat, 2002), 125 (The author states that 66% of all
transactions are for murabaha alone); Muhammad Saleem, Islamic Banking: A $300 Billion Deception (USA:
Xlibris, 2005), 7 (The author mentions that as much as 80% of Islamic banking is on the basis of murabaha).
Meezanbank’s Guide to Islamic Banking (Karachi: Darul Ishaat, 2002), 125 (The author states that 66% of all
transactions are for murabaha alone); Muhammad Saleem, Islamic Banking: A $300 Billion Deception (USA:
Xlibris, 2005), 7 (The author mentions that as much as 80% of Islamic banking is on the basis of murabaha).

% Frank E. Vogel, Samuel L. Hayes III, Islamic Law and Finance: Religion, Risk, and Return (The Hague:
Kluwer Law International, 1998), 40.

* Walid Hegazy, “Fatwas and the Fate of Islamic Finance: A Critique of the Practice of Fatwa in Contemporary
Islamic Financial Markets,” in Islamic Finance: Current Legal and Regulatory lIssues, ed. S. Nazim Ali
(Cambridge MS: Islamic Finance Project (ILSP) Harvard Law School, 2005), 140.

® For Yaqubi’s comments, see Islamic Finance Conference: Current Legal and Regulatory Issues: A Short
Report (Harvard, 2004), 2, [article online]; available from http://ifp.law.harvard.edu/login/sixth_harward;
Internet; last accessed 02 May 2010. Hegazy duly complied and both, in the published version of his paper and
in a later paper, he briefly addresses the issue of hiyal and makharij. In both works, he argues that whereas the
latter represent legitimate solutions, the former are unlawful as they are based upon proscribed means or intend
an unlawful outcome. See Walid Hegazy, Fatwas and the Fate of Islamic Finance, 138; idem, “Contemporary
Islamic Finance: From Socioeconomic Idealism to Pure Legalism,” Chicago Journal of International Law 7, no.
2 (2006-7): 596.
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In the autumn of 2008 a group of jurisconsults in Pakistan issued a verdict declaring the
practices of Islamic banks illicit. They followed up their verdict with a lengthy work which
set out to systematically address the problems with the current modi operandi of these banks.
One cornerstone of their argument was that, although the hiyal were permitted in certain
circumstances, they could not be taken as a normative foundation upon which further edifices
could be erected.® They went on to say that they regarded the dominant Islamic financial
instruments of murabaha and ijara as ‘pure hiyal’.” In defence of these modi operandi, Mufti
Tagi Usmani, conceded that he did not totally disagree with his detractors, although he
preferred a more nuanced approach. He argued that although the modi operandi of the Islamic
banks was not ideal, this did not preclude their legal validity.® He reinforced his verdict with
reference to specific rulings in the Hanafi juridical tradition which apparently permit the use

of certain hiyal.®

Despite the centrality of the hiyal in the modi operandi of Islamic banks, no serious in-depth
study of the kiyal has been forthcoming. Indeed, in subsequent Islamic finance conferences
the need to reopen the classical debate about the hiyal has been reiterated.'® One author
recently pleaded that: ‘The authenticity of Islamic finance may be restored if the issue of hila

IS brought out into the open and lawful hila is transparently distinguished from unlawful

® Written by associates to the office of Ifta’ at the Islamic University ‘Allima Muhammad Yasuf Binnori Town
Karachi, Murawwaja Islami Bankari: Tajziyati Mutala‘a, SharT Ja’iza o Fighi Nagd o Tabsira (Karachi:
Maktaba Bayyinat, 2008), 168.

" 1bid, 227.

8 Muhammad Taqi Usmani, Islami Bankari: Tarikh o Pas-Manzar awr Ghalat Fahmiyo ka Izala (2009), 36-38,
[book online]; available from http://www .deeneislam.com/ur/misc/BOOKS/Islamic_Banking/; Internet: last
accessed 04 May 2010.

% Ibid, 40-42. At that very time that this defence was issued, the very historical precedent which he refers to,
namely the Ottomans’ useage of the Ziyal, was, fortuitously, a part of this study.

1 Abdurrahman Habil, “The Tension between Legal Values and Formalism in Contemporary Islamic Finance,”
in Integrating Islamic Finance into the Mainstream: Regulation, Standardization and Transparency, ed. S.
Nazim Ali (Cambridge MS: Islamic Finance Project (ILSP) Harvard Law School, 2007), 109.
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hila.’** Although the views of the past jurists vis-a-vis the hiyal are well known, the
framework, purpose and role of these kiyal remains elusive. A gap therefore exists between
the practice of the Islamic banks and the requisite theoretical framework upon which its modi

operandi are premised. This study will attempt to fill that lacuna.

Research Question

It must be stated, at the outset, that we will not be examining contemporary Islamic financial
instruments, but rather, delineating from the classical sources of Islamic jurisprudence a
framework through which the appropriate usage of the kiyal can be determined. The question
that we will seek to answer is whether the kiyal used to circumvent the prohibition of riba, are
a part of the Hanaff jurists’ normative doctrine. This question will require us to explore the
Hanafi theory of riba and also to examine the hiyal in general as a jurisprudential
phenomenon. This study will focus on the Hanafi School of jurisprudence as they are the
chief protagonists of the hiyal and the genre’s most prolific authors. Having said that, the
other Schools’ opinions will also be mentioned for comparative and analytical purposes.
Comparing and contrasting their opinions will also demonstrate the distinct legal
methodology of each School and how this is singularly critical in determining their respective

approaches to both riba and the fZiyal.

Structure of the Study
To answer the above research question, this study has been divided into three parts
representing the main areas of investigation:

= Part one explores the concept of riba in Islamic jurisprudence.

11 Abdurrahman Habil, “Authenticity of Islamic Finance in Light of the Principle of Daman,” in Islamic
Finance: Innovation and Authenticity ed. S. Nazim Ali (Cambridge MS: Islamic Finance Project (ILSP) Harvard
Law School, 2010), 108.
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= Part two presents the diachronic development of the hiyal polemic and examines the
hiyal as an independent legal genre.
= Part three deals with the kiyal of riba.
The main contours of these three parts will now be briefly mentioned. It is important to keep

this framework in mind throughout the work so as not to get lost in the details.

Part One: Riba in Islamic Jurisprudence

There are many works available now in English which deal with »iba@ and even some which
purport to explicate the theory of riba.'? Most of these works, however, do not go beyond a
simple presentation of the views of the jurists vis-a-vis riba in the Qur’an and the Sunna and
their respective determinations of its ratio legis (‘illa). Our presentation will attempt to
construct a far wider theory of riba from the Hanafi sources, which ties together their
hermeneutical methodology and the juridical application of their »iba doctrine. In chapter one,
therefore, we will begin by investigating the hermeneutical approach of the Hanafis and
attempt to demonstrate just how they constructed their definition of riba according to its
usage in the Qur'an and the Sunna. In chapter two, their application of the riba doctrine in the
various branches of Islamic commercial law will be compared with that of the other Schools.
This approach will allow us to see the systematic structure which underpins the legal
discourse of the Hanafis and the other Schools, and observe the significance of legal
methodology in the jurists’ differences. We will also present another noteworthy theory of

riba, namely that of Ibn al-Qayyim. His theory is important because it shows an alternative

12 See, for example, Abdulkader Thomas, ed., Interest in Islamic Economics: Understanding Riba (London:
Routledge, 2006); Ziauddin Ahmad, “The Qur’anic Theory of Riba,” Islamic Quarterly 20, no. 22 (1978): 3-14;
A. G. Muslim, The Theory of Interest in Islamic Law and the Effects of the Interpretation of this by the Hanafi
School up to the end of the Mughal Empire (PhD diss., University of Glasgow, 1974); Nabil Saleh, Unlawful
Gain and Legitimate Profit in Islamic Law: Riba, Gharar and Islamic Banking (Cambridge: CUP, 1986); Imran
Ahsan Khan Nyazee, The Concept of Riba and Islamic Banking (Islamabad: Niazi Publishing House, 1995).



INTRODUCTION

legal methodology at work, and because both he, and his teacher Ibn Taymiyya, wrote major

treatises to refute the hiyal.

Part Two: The Hiyal: Polemic and Genre

The second part of the investigation will begin with an examination of the Ziyal polemic. In
chapter three, the polemic will be presented through the works of the hiyal opponents. The
central concern here is to show the diachronic nature of the polemic and how it becomes more
nuanced as time goes by. Starting from the traditionists al-Bukhari and Ibn Batta, where the
polemic begins in its rudimentary form, we move on to the works of Ibn Taymiyya and his
student Ibn al-Qayyim, where the argument is far more developed and refined. The polemic
ultimately ends with al-Shatibi, who attempts to underwrite it with his distinct teleological
theory of the magqasid al-Shari‘a. These nuanced views will then be compared with the
Hanaf1’s defence of the kiyal. The Hanafis’ views on the role and justification of the Ziyal will

be discerned from the major treatises they authored in the Aiyal.

We will then look at the Ziyal genre and its purpose in chapter four. In relation to this, we will
scrutinise the Orientalists’ assertions regarding the purpose of the Ziyal genre and the vitality
of Islamic commercial law. The views of the Orientalists provide a useful backdrop against
which the genre can be examined. To challenge their assertions we will examine the very first
Kitab al-Hiyal and its putative author. This will allow us to understand the nature of the genre
and the source of its substantive content. For comparative purposes, this will be followed by
an examination of the reception of the Ziyal in the other Schools of Islamic law by noting their
contributions to the genre. We will then assess the substantive contents of the Hanafi genre
and examine the Hanafi stance on the controversial kiyal. Finally we will discern the actual

relation of the Aiyal genre to the standard Hanafi works.
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Part Three: The Hiyal of Riba

In the final part of our study we will use the results of the preceding chapters to assess the
validity and usage of the hiyal of riba. In the main, the hiyal which are central to
contemporary Islamic finance are the double-sales of ‘7na and tawarrug, and the sale with a
right of redemption known as the bay al-wafa’*® These transactions will be examined in
chapter five from the perspective of the standard Hanafi doctrine and also their later regional
usage. Our main concern is to understand why the jurists permitted them and what function
they played. To do this we will use an analytical model which demarcates the utility of the
hiyal and provides us with a context for the rulings of the HanafT jurists who permitted them.
The analytical model is not restricted to merely explaining the earlier usage of the fZiyal; but

more significantly, it can be employed to circumscribe their juridical remit.

In chapter six, the analytical model will be used to examine the Ottoman practice of the cash
wagqf.** This institution played a significant role in the development of the Balkan cities under
the Ottomans, although it did so using various kiyal. The cash waqgf and its various hiyal
adjuncts were officially sanctioned in the Ottoman Empire and not surprisingly resulted in a
major juristic controversy. The analytical model developed in chapter five, will be applied to

the controversy to explain the phenomenon of the cash waqgf and the use of the hiyal. The

3 To appreciate the importance of these transactions, see Usmani, An Introduction to Islamic Finance, 87-88,
120-26; idem (spelt in this publication as Mohammed Taqi Othmani), “Methods of House Building Financing
According to Shari’ah,” in Islamic Banking Modes for House Building Finance, ed. Mahmoud Ahmad Mahdi
(Jeddah: IRTI, 1995), 70-74(61-74); Saiful Azhar Rosly and Azizi Che Seman, “Juristic Viewpoints on Bay ‘ al-
‘Inah in Malaysia: A Survey,” 1IUM Journal of Economics and Management 11, no. 1 (2003): 87-111; Saiful
Azhar Rosly and Mahmood Sanusi, “Some Issues of Bay  al- Tnah in Malaysian Financial Markets,” Arab Law
Quarterly 16, no. 3 (2001): 263-280; Mahmoud A. El-Gamal, Islamic Finance: Law, Economics, and Practice
(Cambridge: CUP, 2006), 70-74.

¥ The cash waqf is currently being touted as a model for Islamic finance innovation, see Magda Ismail Abdel
Mohsin, Cash Waqgf: A New Financial Product (Kuala Lumpur: Prentice Hall, 2009); Dian Masyita, Muhammad
Tasrif and Abdi Suryadinata Telaga, A Dynamic Model For Cash Waqgf Management as One of the Alternative
Instruments for the Poverty Alleviation in Indonesia (paper submitted to the 23™ international conference of the
Systems Dynamics Society, Boston: MIT, July 17-21, 2005); ‘Abd al-Rahman Habil, “Waqf al-Nugiid al-Ahir
wa Ahammiyyatuhi li al- ‘Amal al-Masrifi al-Islami,” Awqaf 9 (2005): 147-155; Murat Cizakca, “The Relevance
of the Ottoman Cash Wagfs (Awgaf al-Nuqud) for Modern Islamic Economics,” in The Proceedings of the Third
International Conference on Islamic Economics, ed. S.A.H. Al-Junaid (Kuala Lumpur: International Islamic
University, 1992), 393-413.
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widespread use of the latter, will also allow us to develop the analytical model further. The
controversy is especially significant as it shows how the jurists dealt with a novel financial
institution and critically measured it against the demands of Hanafi normative doctrine. This

critical attitude is precisely what is currently required in Islamic finance.

Literature Review

The aim of this thesis is to present the legal framework and the historical context of the Ziyal
of riba and we will therefore be utilising both legal and historical sources. In our initial
explication of the Hanafi theory of riba we will be using two types of legal genre to
appreciate the distinct hermeneutical approach of the Hanafis and also that of the other
Schools. The first of these genres is that which deals specifically with the principles of
jurisprudence i.e. the usa/ al-figh. We will be using the earliest extant explication of Hanafi
usil al-figh; the al-Fusiil fi al-Usiil of al-Jassas (d.370 AH)."® The other legal genre relates to
the jurisprudence of the Qur’an, and again it is the work of al-Jassas, his Ahkam al-Qur an,
which will be utilised here.'® Scholars from the other Schools of Islamic law also authored
works in the Ahkam al-Qur’an genre and these will be used to provide the opinions of the
other Schools. The remainder of the Hanafi theory, in terms of the delineation of the ratio
legis and the application of the »iba doctrine in the various branches of commercial law, will
be discerned from the general works of figh. In this regard we will be using the most
authoritative sources of the Hanafi School; the al-Mabsut of al-Sarakhsi and the Bada’i ‘ al-

Sand’i fi Tartib al-Shara’i* of al-Kasani.'” These works are comprehensive compendia and

1> Abii Bakr Ahmad ibn Al al-Razi al-Jassas, Usitl al-Figh al-Musamma bi al-Fusil fi al-Usiil, 4 vols. (Kuwait:
Wizarat al-Awqaf wa al-Shu’tn al-Islamiyya, 1994).

16 Aba Bakr Ahmad ibn ‘Alf al-Razi al-Jassas, Ahkam al-Qur’an, 5 vols. (Beirut: Dar lhya’ al-Turath al-‘Arabr,
1992).

" Abt Bakr Muhammad ibn Ahmad ibn Abi Sahl al-Sarakhsi, Kitab al-Mabsiit, 30 vols. In 15 (Beirut: Dar al-
Kutub al-Ilmiyya, 2001); ‘Ala’ al-Din Abt Bakr ibn Mas d al-Kasani, Bada’i ‘ al-Sana’i  fi Tartih al-Shard’i,
10 vols. (Beirut: Dar al-Kutub al-‘Tlmiyya, 2000).
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are renowned for their theoretical approach in systematically explicating the doctrine of the

Hanafts.

For our discussion of the Ziyal polemic, we will be relying mainly on six works:
1. Ibn Batta’s Ibsal al-Hiyal;*
2. al-Bukhari’s Kitab al-Hiyal (a chapter in his compendium of authentic ahadith);"
3. Ibn Taymiyya’s Bayan al-Dalil ‘ald Butlan al-Tahlil,*®
4. 1bn al-Qayyim’s I lam al-Muwagqqi in;**
5. Ibn al-Qayyim’s Ighdathat al-Lahfan;*
6. al-Shatibi’s al-Muwafagat.”
All of these works are primary expositions and henceforth they can be used, not only as a
source for the author’s viewpoints, but also to note the diachronic nature of the aiyal polemic.

The increased nuance in their arguments can thus be used to identify the general trend of the

polemic chronologically.

For the Hanafi paradigm of the kiyal, we will be using the following works:

1. al-Shaybant’s al-Makharij fi al-Hiyal:**

8 Abu ‘Abdullah ‘Ubayd Allah ibn Muhammad ibn Batta al-‘Ukbari, Ibtal al-Hiyal (Beirut: Mu’assasat al-
Risala, 1996).

¥ Muhammad ibn Isma‘il ibn Ibrahim al-Bukhari, Sahih al-Bukhari (Liechtenstein: Thesaurus Islamicus
Foundation, 2000).

% Ahmad ibn ‘Abd al-Halim ibn ‘Abd al-Salam ibn Taymiyya, Bayan al-Dalil ‘ald Butlan al-Tahlil (Beirut: al-
Maktaba al-‘Asriyya, 2007), 22. This book is also known as Igamat al-dalil ‘ala ibtal al-tahlil, and is the second
part of vol. 3 in the author’s al-Fatawa al-Kubra.

*! Shams al-Din Abi ‘Abdullah Muhammad ibn Abi Bakr ibn Qayyim al-Jawziyya, I lam al-Muwaqqi ‘in ‘an
Rabb al- ‘Alamin (Beirut: Dar al-Kutub al- Timiyya, 2004).

?2 Shams al-Din Abii ‘Abdullah ibn Qayyim al-Jawziyya, Ighdthat al-Lahfan min Masa'id al-Shaytan (Cairo:
Maktaba al-Thaqafa al-Diniyya, 2001).

2 Abii Ishaq Ibrahim ibn Miisa al-Shatibi, al-Muwafagat fi Usiil al-Shari‘a (Beirut: Dar al-Kutub al-‘Tlmiyya,
2004).

24 1) Muhammad ibn al-Hasan al-Shaybani, al-Makharij fi al-Hiyal, ed. Joseph Schacht (Das kitab al-maharig
fil-hijal des Mukammad ibn al-Hasan as-Shaybani. In Zwei Rezensionen (Hildesheim: Georg Olsm
Verlagsbuchhandlung, 1968). The Arabic portion of this work has been printed with similar pagination as
Muhammad ibn al-Hasan al-Shaybani, al-Makharij fi al-Hiyal, ed. Joseph Schacht (Leipzig, Baghdad: al-
Muthanna Library, 1930).
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2. al-Khassaf’s al-Hiyal wa al-Makharij:*

3. al-SarakhsT’s Kitab al-Hiyal (a chapter in his al-Mabsiif);*°
4. Sa‘id ibn ‘AlT’s Jannat al-Akkam wa Junnat al-Khisam:?’

5. Ibn Maza’s Kitab al-Hiyal (a chapter in his al-Mubhir al-Burhani).?®

These works are critically important as they present the endogenous view of the Ziyal authors
regarding the nature of the kiyal both as a genre and as a juridical technique. An examination
of the nature of their substantive contents will reveal the Hanafl approach to the Aiyal. In
addition to these works, we will also make reference to the chapters on the kiyal which are
found in the responsa (fatawa) literature. As the discussion moves on to assess the nature of
the hiyal genre and the assertions of the Orientalists, we will compare the published al-
Makharij fi al-Hiyal of al-Shaybani with the latter’s work al-Asl. The portion of this work

which is relevant has not yet been published and hence we will be referring to the manuscripts

of this work.

The sources mentioned above will all be used to explicate the legal framework of the kiyal.
For the historical context of these Aiyal we will use a wide range of secondary sources. These
secondary sources have all been selected on the basis that they represent an accurate reflection
of research into primary historical sources. Part of our criticism of the Orientalists, is their use
of anecdotal evidence in determining the historical practice of Islamic law. We have therefore
endeavoured to utilise those research-based studies which are based upon primary sources

such as the following:

% Abii Bakr Ahmad ibn ‘Amru al-Shaybani al-Khassaf, Kitab al-Hiyal wa al-Makharij, ed. Joseph Schacht (Das
Kitab al- hiial yal- maharig), (Hildesheim: Georg Olms Verlagsbuchhandlung, 1968).

% Aba Bakr Muhammad ibn Ahmad al-Sarakhsi, Kitab al-Hiyal min al-Mabsit, printed together with , al-
Makharij fi al-Hiyal, by al-Shaybani, ed. Joseph Schacht.

% Sa‘id ibn ‘Alf al-Samarqandi, Jannat al-Akkam Junnat al-Khisam fi al-Hiyal wa al-Makharij, ed. Safwat Kiisa
and Ilyas Qablan (Beirut: Dar Sadir; Istanbul: Maktabat al-Irshad, 2005).

% Burhan al-Din Mahmid ibn Sadr al-Sharia Ibn Maza, al-Muhit al-Burhani li-Masa’il al-Mabsit wa al-
Jami‘ayn wa al-Siyar wa al-Ziyadat wa al-Nawadir wa al-Fatawa wa al-Wagi‘at Mudallala bi-Dald’il al-
Mutaqaddimin, 25 vols. (Karachi: Idarat al-Qur’an, 2004).
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= QOttoman court records;
= Cairo Geniza documents;
= Family archives;
= Wagqf documents (wagfiyya);
= Contemporary historical accounts.
Using these documents provides a far more accurate assessment of historical practice and thus

provides a reliable base for further analysis.

Methodology

There are two main methodologies employed in this study; the first relates to the legal
framework and the second to the historical context. In any study of a legal discourse the most
important aspect is to recognise the hierarchy of legal sources. In Islamic jurisprudence each
School of law as its own criteria for determining the hierarchy of both the jurists and the
various works they have authored.”® These hierarchies take into consideration the epistemic
stature of the author-jurist and the reception of the specific text in the School. This last point
is important as it should not be taken for granted that the authority of a work rests solely upon
the stature of its author. The texts used in this work have been selected with due regard to
these hierarchies. In addition to appreciating these hierarchies, it is equally important to
recognise the variation within a School’s juristic tradition with regards to different regions

and time periods. We have therefore used those legal texts which have been authored by local

» Muhammad Amin Ibn ‘Abidin, “Shark al-Manzima al-Musamma bi- Ugqiid Rasm al-Mufit,” in Majmii ‘a
Rasa’il ibn ‘Abidin, idem (Beirut: Dar Ihya al-Turath al-*Arabi, nd), vol. 1, 9-52; ‘Abd al-Hayy al-Laknawi, “al-
Nafi * al-Kabir li-man Yutali* al-Jami* al-Saghir,” as an introduction to al-Jami* al-Saghir by Muhammad ibn
Hasan al-Shaybani (Beirut: ‘Alam al-Kutub, 1986), 5-31; Muhammad Bakhit al-Muti‘1, Risala fi Bayan al-Kutub
allatt Yu ‘awwal ‘alayhda wa Bayan Tabaqgat ‘Ulama’ al-Madhhab al-Hanafi wa al-Radd ‘ald Ibn Kamal Basha
(Damascus: Dar al-Qadiri, 2008), 65-101; Norman Calder, “The ‘Ugiid rasm al-muftt of Tbn ‘Abidin,” Bulletin of
the School of Oriental and African Studies 63, no. 2 (2000): 217-228; idem, “al-Nawawi’s Typology of Mufiis
and its Significance for a General Theory of Islamic Law,” Islamic Law and Society 3, no. 2 (1996): 137-55.

11
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jurists when discussing regional issues, such as those specific to Transoxania or to the

Ottomans.

In the historical aspects of this inquiry our methodology is to analyse and present the research
of contemporary researchers. The historical aspects of this study are those which pertain to
the economic history of the medieval Islamic commercial system and also to the economic
and legal history of the Ottoman cash waqgf practice. With regard to the history of the
medieval Islamic commercial system, the sources for this inquiry have been critically selected
based upon the probative sources they employ. The use of material based upon primary
sources allows us to challenge the paradigm of the Orientalists which was to a large extent
premised upon anecdotal evidence. To facilitate our analysis of these historical practices we
will be using (and developing) an economic model of Tag el Din which lays down a basic
framework for relating the riba prohibition to its Islamic alternatives. Although Tag el Din’s
model is an economic model designed for planning an Islamic economy, we will be using it
here for historical analysis and to develop a framework for demarcating the utility of the

hiyal.

In addition to these methods, we have also used some philological analysis for determining
the authorship of the al-Makharij f al-Hiyal attributed to al-Shaybani.*® This involves an
examination of the history of the text, and the language used in the text when referring to the
hiyal. The context of this analysis is determined using biographical and other historical

sources, which allude to, or comment on, this specific text and which also mention other

%0 For the historical use of philology in Oriental Studies, see Baber Johansen, “Politics, Paradigms and the
Progress of Oriental Studies: The German Oriental Society (Deutsche Morgenlardische Gesellschaft) 1845-
1989, M.ARR.S. 4 (1995): 81-83; idem, “Islamic Studies. The Intellectual and Political Conditions of a
Discipline,” in Penser [’Orient: Traditions et actualité des Orientalismes francais et allemand, ed. Youssef
Courbage and Manfred Kropp (Beirut: Institut Francgais du Proche-Orient & Orient-Institut, 2004), 69-74, 81-91;
Edward W. Said, “Islam, the Philological Vocation, and French Culture: Renan and Massignon,” in Islamic
Studies: A Tradition and its Problems, ed. Malcolm H. Kerr (California: Undena Publications, 1980), 53-72.

12
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jurists who have compiled works in this genre. This allows us to understand the beginnings of

the genre and its relationship to the Hanafi normative doctrine.

In all, this study uses an interdisciplinary method utilising various methodologies (juridical,
historical, economic and philological) depending on the specifc requirements of each chapter
or section. When considered as a whole, they allow for a broader analysis which encompasses
the complete narrative of the kiyal. The result is a coherent account of the legal framework

and the historical context the Aiyal.

13
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CHAPTER ONE

RIBA IN THE QUR’AN AND THE SUNNA

In this chapter the prohibition of usury in the Qur’an and Sunna will be examined. The main
concern is to present the approach of the various schools of law (madhhab, pl. madhahib) in
understanding the meaning of the term riba. Although the focus of our investigation in this
thesis is undoubtedly on the Hanafi theory of riba, the opinions of the other major schools
will also be mentioned for contrast and comparison. The ensuing presentation will hence
explicate their respective articulations of the term riba, while also highlighting the
methodological variation in their hermeneutical strategies. In the first section of this chapter
we will examine the jurists’ views on the meaning of 7iba in the Qur’anic prohibition. This
will be followed in the second section by an examination of the prophetic prohibition of riba.
In conclusion to this chapter, we will present the Hanafi definition of »iba premised upon the

explication given in the preceding two sections.

1.1 Riba in the Qur’an
The treatment of riba as mentioned in the Qur’an will be looked at through the discourse of
the jurists’ exegesis of the word riba.* Jurists have analysed the Qur’anic injunction in the

language of usal al-figh. This usali analysis has a manifest import on the theories of riba

! Juristic exegeses are generally entitled Akkam al-Qur’an and form a distinct genre in the exegetical literature.
These commentaries were written to show, not only that the hermeneutical basis of Islamic law is the specific
injunctions in the Qur’an, but also that the different methodological approaches of their authors towards the text,
is what gives rise to juridical points of difference, ikhtilaf al-fugaha’ that occurs between the madhahib. The
importance of the genre is then realised in the inter-madhhab polemic and in demonstrating the immediacy of,
not only Islamic jurisprudence on the whole to the Qur’an, but also of juristic differences in the detailed
substantive law to specific verses. For a summary introduction to the genre and the various authors and their
contributions, see Muhammad Zahid al-Kawthari, introduction to Ahkam al-Qur’an by Abu ‘Abdullah
Muhammad ibn Idris al-Shafi‘T (Beirut: Dar al-Kutub al- ‘Tlmiyya, 1980), 14.

15
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subsequently developed and shows the relationship, presupposed by the jurists, between the
various prohibitions of riba found in the Qur’an and the prophetic Sunna. The key question
addressed by the jurists is in regards to the meaning of the term riba and whether this meaning
iIs known from its contextual setting (i.e. the economic practices of pre-Islamic Arabia), in
which case it is designated as ‘@mm, or whether the term is ambiguous and in need of further

clarification, in which case it is termed mujmal.

1.1.1 ‘Amm and Mujmal

In the general commentaries (tafsir) on the Qur’an, three types of usurious transactions are
mentioned as having been in vogue contemporary to the riba injunction:

1. An increase on the principal due to a default in repaying a loan.?

2. An increase on the principal due to a default in the payment due from a credit sale.’

3. An increase in the age of an animal due to default of supply, i.e. if a two year old

camel was originally due; a defaulter is obliged to give a three year old.*

These specific instances need to be borne in mind as a central aspect of the ensuing
presentation is focused on whether the riba prohibition of the Qur’an dealt only with these
specific transactions, in vogue at the time of revelation, or whether they addressed a wider

meaning, yet to be elaborated.

In usil al-figh the term ‘@mm is understood to be the opposite of khdss. The former carries a
general meaning, applying to genera and types, as opposed to khdass which applies to specific
individuals or distinctive units. However, before evaluating whether a word is general or

specific (‘@amm or khass), the jurists need to decide whether the meaning of the word is known

2 Abii Ja‘far Muhammad ibn Jarir al-Tabar, Jami ‘ al-Bayan ‘an Ta 'wil Ay al-Qur’an (Beirut: Dar al-Fikr, 1984),
vol. 3, 101 (verse 2:275), vol. 3, 89-90 (verse 3:130); al-Jassas, Ahkam al-Qur’an, vol. 2, 184.

% al-Tabari, Jami ‘ al-Bayan fi Tafsir al-Qur’an, vol. 3, 101, 89-90; al-‘ Asqalani, al- ‘Ujab, 227.

* al-Tabari, Jami ‘ al-Bayan ft Tafsir al-Qur-an, vol. 3, 90; al-Jassas, Ahkam al-Qur’an, vol. 2, 183-4.
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or not. This means that a word whose meaning is unknown or obscure in its juridical (or even
lexical) import cannot be classified as either ‘@mm or khass. To argue that the term riba is
‘amm is to infer that its meaning is known and that it carries a general import.> What is crucial
to the exegetical discourse, is that by designating riba as ‘amm, the jurists are asserting that its
meaning at the instance of revelation was fully known and not in need of further clarification.
This means that the prohibition of riba mentioned in the Qur’an relates directly to the general

types of contracts in vogue at the time of revelation.

In contradistinction to this claim, the opposing jurists assert that the term riba is mujmal, i.e.
that it contains an element of ambiguity and is in need of further clarification. The upshot of
this claim is that the Qur’anic prohibition of »iba may be applied to additional types of
contracts not current to the period of revelation or more significantly it may be applied to
contracts which were in existent but not recognised or designated by the Arabs at the time to
be usurious. Having understood the basis for the ‘@amm/mujmal discourse, the views of the

different Schools will now be examined.®

1.1.2 The Malikis
In his Ahkam al-Qur’an, Ibn al-*Arabi explains that the linguistic meaning of riba is ‘an
increase (al-ziyada)’ and mentions that the scholars have differed regarding the word riba,

whether it is ‘@mm or mujmal. Representing the Maliki School, he proceeds to defend their

> al-Jassas in his work on usil al-figh makes it clear that what is ‘amm is also a nass (ma yatanawaluhii al-
‘umum fahuwa nass aydan). The nass being a clear statement and the opposite of the mujmal; see al-Jassas, al-
Fusal fi al-Usil, vol. 1 59.

® The importance of the mujmal as an usii/7 tool can recognised by the fact that, as early an authority as ‘Tsa ibn
Aban (a student of al-Shaybani) is recorded to have written a treatise titled Kitab a/l-Mujmal wa al-Mufassar.
Additionally, Ahmad ibn Hanbal, in praising the different aspects of al-Shafi'T’s knowledge, lauded ‘his
knowledge of usi! al-figh; like the nasikh and the mansiikh, and the mujmal and the mufassar and his acceptance
of the single narration’. These facts testify to the generally accepted importance of the mujmal in early Islamic
jurisprudence. See, Murteza Bedir, “An Early Response to Shafi‘l: ‘Isa b. Aban on the Prophetic Report
(Khabar),” Islamic Law and Society 9, no. 3 (2002): 290; for the statement of Ahmad see Ahmad ibn ‘Abd al-
Halim ibnTaymiyya, Majmii ‘at al-Fatawa (Cairo: Maktabat Ibn Taymiyya, 1978), vol. 20, 330.
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position that the word is ‘@mm and not mujmal. The current of his argument is that the Qur’an
was revealed to a people in their language, and business and trade was something known to
them. Trade was recognised to be an exchange of countervalues exemplified in the following
three generic transactions:

= commodity’ for commodity,

= commodity for debt,

= commodity for usufruct (i.e. hire).
The important point being that trade is conducted with the purpose of increasing one’s wealth,
and the means of that, is via the exchange of countervalues. The author then contrasts the

increase of trade with the increase of riba, by saying that the latter is also:

‘an increase, and the meaning of it in the [Qur’anic] verse is every increase which is not equated with
a countervalue, because increase is not prohibited in essence ... [otherwise] it would not be correct to

equate it with [any] countervalue’.®

His argument is that the meaning of riba is disclosed by dichotomising it with trade. Trade is
therefore to be understood as the increase of wealth through the exchange of countervalues as
opposed to usury. In the latter there is no countervalue in the transaction in lieu of the increase
over the principal and it is hence this increase which is singularly regarded as riba. This he
asserts is known from the language of the verse itself and would have been immediately

perceptible to its Arab audience.

The later Malik1 jurist al-Qurtubi, expanding on the theme says that 7iba@ in the Qur’anic

injunction was for a known meaning; ‘@mm i.e. that which the Arabs were practising in their

" The word used by the author in this passage is ‘ayn, this does not exactly correspond to commodity, as we will
later explain, but it suffices our purpose here.

® Abii Bakr Muhammad ibn ‘Abdullah Ibn al-‘Arabi, Ahkdam al-Qur’an (Beirut: Dar al-Kutub al- Timiyya. 1984)
vol. 1, 320-321.
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trade, and subsequently it applies to that which was prohibited by the Prophet (pbuh).? The
important point being that the riba prohibited in the Qur’an injunction is linked to certain
transactions while that prohibited by the Sunna relates to another set of transactions,

qualitatively different from the former.

1.1.3 The Shafi‘ts

al-Shafi'T does not make a clear statement in his works on whether the term riba is ‘amm or
mujmal. In both his Akkam al-Qur’an and his work on usil al-figh, al-risala, he only

£.2% Here it becomes

discusses the verse pertaining to riba (2:275) but not the term riba itsel
clear that al-ShafiT’s overriding concern is to emphasise the epistemological relationship

between the Qur’an and the Sunna. With regard to the verse declaring the prohibition of riba

(2:275) he proffers the following possibilities: It could either be

1. an ambiguous (jumla)™ rule subsequently clarified by the Prophet (pbuh), or

2. a general (@mm) rule by which something specific (khass) is intended and hence the
Prophet (pbuh) clarified what was intended, or

3. ageneral (@amm) rule, permitting all transactions except those expressly prohibited by

the Prophet (pbuh).*2

% Abi ‘Abdullah Muhammad ibn Ahmad al-Ansari al-Qurtubi, al-Jami ‘ li Ahkam al-Qur’an (Dar al-Kitab al-
‘Arabi, 1952), vol. 3, 358.

% The Ahkam al-Qur an attributed to al-Shafi'T is actually a compilation by al-Bayhaqf, although the latter does
claim that al-Shafi‘T himself did author a similar work. See al-Shafi‘i, Ahkam al-Qur’an, 19; Abtu ‘Abdullah
Muhammad ibn Idris al-Shafi 1, al-Risala (Beirut: al-Maktaba al- Timiyya, 1939), 232. Also see Majid Khadduri,
Islamic Jurisprudence: al-Shafi 7’s Risala, 2™ ed. (Cambridge: Islamic Texts Society, 1961), 190-191.

1 The word jumla is used here in the place of mujmal. Both of these words have a dual usage; they indicate
ambiguity as well as generality, and hence in the latter sense can be used as a synonym for ‘@mm. This latter
usage may well cause confusion although the intended meaning can usually be garnered from the context. See al-
Jassas, al-Fusal fi al-Usal, vol. 1, 63. In his now published thesis on al-Shafi'T’s al-Risala, Joseph Lowry
appears to be unsure on both the meanings and relationships of these words. See his Early Islamic Legal Theory:
The Risala of Muhammad ibn Idris al-Shafi T (Leiden, Brill, 2007), 104-117.

12 al-Shafi ‘1, Ahkam al-Qur’an, 135.
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al-Shafi‘1 then goes on to say, that whichever of these approaches is correct, the upshot is that
Allah has directed his creation to the obedience of his Messenger (pbuh).** This
epistemological focus also comes through in his treatise on usu/ al-figh. Again using the same
verse (2.275) he declares that the general scope of Qur‘anic permission to trade is limited by

the specific injunctions of the Prophet (pbuh).*

Later Shafi‘T scholars, reflecting their eponym’s ambiguous stance, differed regarding the
categorisation of riba. al-Mawardi has recorded the extensive difference of opinion between
the leading Shafi'T scholars,™ and although he does not immediately attempt to resolve the
discord, he does, on numerous occasions in his compendium, declare riba to be ‘amm.'® The
Shafi‘T jurist known as Ilkiya al-Harrast agreed with al-Mawardi’s assessment, stating that the
correct opinion is that #iba is ‘amm despite narrating the opposite view from al-Shafi‘t.'” The
later Qur’an commentator Fakhr al-Din al-Razi in his monumental work al-Tafsir al-Kabir
also narrates that al-Shafi‘T’s own personal opinion is that riba is mujmal. al-Razi, as opposed
to al-Harrasi, agrees with al-Shafi‘T and presents numerous proofs to support the point and
concludes that before giving a specific verdict on any particular transaction, recourse must be

made to the Prophet’s (pbuh) clarifications.™

1.1.4 The Hanafis

In his Ahkam al-Qur’an, al-Jassas explains that »iba, in the juridical sense, encompasses more

meanings which can be lexically accounted for. To corroborate his assertion he provides two

3 Ibid, 136.

14 al-Shafi‘T, al-Risala, 232; Khadduri, al-Shafi 7’s Risala, 190-191.

1 Abd al-Hasan ‘Ali ibn Muhammad ibn Habib al-Mawardi, al-Hawi al-Kabir (Beirut: Dar al-Kutub al-
‘IImiyya, 1999), vol. 5, 7-10.

1% |bid, vol. 5, 81, 217, 289.

' Muhammad al-Tabari Ilkiya al-Harrasi, Ahkam al-Qur’an (Beirut: Dar al-Kutub al-‘Tlmiyya, 2001), vol. 1, pt.
1, 233.

18 Fakhr al-Din al-Razi, al-Tafsir al-Kabir (Cairo: al-Matba‘a al-Bahiyya al-Misriyya, nd.), vol. 7, 99.
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main evidences: The first is a prophetic tradition in which delay (nasa’a) is called riba, and
the second is a statement of the Companion ‘Umar (ra) in which he says that: ‘the verse of
riba was one of the last to be revealed and the Prophet was taken before he could clarify it for

us: so leave riba and that which you doubt (riba).’*

al-Jassas concludes that because ‘Umar
(ra) was a native speaker of the Arabic language, had the word riba remained in its original
linguistic sense then its legal meaning would not have needed further clarification.
Additionally, he argues that its legal usage to describe delay, nasa’a is not discernible from its
lexical meaning. Similarly, in regard to a contract to supply an animal, if the supplier sought
an extension on the delivery date, it was the practice of the Arabs to demand in increase in the
age of the animal to be delivered. The increase in the age of the animal to be delivered
represents an increase in value and acts as a compensation for the delay in delivery. al-Jassas
contends that, even though this was the practice of the Arabs, it was not known, or regarded
by them, to be riba.?® This means that the scope of the term in its revelatory context was
greater than its contemporaneous usage. The word, he concludes, has thus been removed

from its linguistic meaning and has become a ‘juridical term’, known in the language of usi!/

al-figh as an ism shar 7.

1.1.4.1 Mujmal in Hanafi Usi!/

In his work on Hanafi usi/, al-Dabbisi notes that the linguists consider the mujmal to be
similar to the gharib; who, he explains, is an individual who becomes estranged from his
homeland such that he can only be traced by enquiry.?* Likewise, he contends, the word riba

has become remote due to its relocation from its previous lexical assignment to a new

9 al-Jassas, Ahkam al-Qur’an, vol. 2, 183.

2% 1bid, vol. 2, 183-84.

2! Abii Zayd ‘Ubaydullah ibn ‘Umar ibn ‘Isa al-Dabbiisi, Tagwim al-Adilla fi Usiil al-Figh (Beirut: Dar al-Kutub
al-‘Ilmiyya, 2001), 118; E. W. Lane, Arabic~English Lexicon (Cambridge: Islamic Texts Society, 1863-93), vol.
2, 2243, third column.
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meaning which remains inchoate and subject to further clarification.?? This does not, however,
mean that those who heard the verse at the point of its revelation were not obliged to act upon
it until its meaning was clarified. As al-Jassas explains: ‘... the mujmal is that word, whose
ruling can be utilised in relation to its situational emergence and which is dependant upon
clarification in [cases] other than that.’®® Later on in his treatise, he spells this out further by
insisting that the mujmal may be implemented in the minimum portion that is known, while
yet holding out for further clarifications.?* Essentially this means that iba, as practised and
understood in pre-Islamic Arabia was explicitly prohibited with immediate effect, but also

that the door remained open for additional transactions to be included under its rubric.

al-Jassas then splits the mujmal into two types:
1. That in which the obscurity is due to the word itself, such that those to whom it is
addressed are unaware of its meaning.
2. That in which the obscurity is not due to the word itself, but rather, due to an external
factor.
After giving various examples of the former category, he goes on to say ‘... and from this type
are the juridical terms (asma’ al-shar ‘) which are enacted for meanings not endowed [purely]
through language.”” Common examples of these juridical terms include the words salat
(prayer), zakat (alms), and sawm (fasting).”® These words which only have religious
applications are significant examples as they show that a juridical term has no meaning other

than that given to it by Islamic law. The linguistic meaning in these terms is regarded as

22 al-Dabbisi, Tagwim al-Adilla, 118.

% al-Jassas, al-Fugil fi al-Usil, vol. 1, 64.

*Ibid, vol. 1, 328.

% Ibid, 65; also see Marie Bernand, “Hanafi Usal al-Figh through a Manuscript of al-Gassas,” Journal of the
American Oriental Society 105, no. 4 (1985): 629.

% al-Jassas, al-Fusiil ff al-Usil, vol. 1, 68-69.
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obsolete when these words are found in the sacred texts, unless of course there is an indication

that the original meaning is intended.

Putting riba into this category is significant as it means that this term has only one meaning
and that meaning is to be applied wherever the word is found in the sacred texts. This is
clearly mentioned later on in al-Jassas’ treatise, when he is dealing with the net rule (sukm) of
the mujmal. Here, he says regarding the juridical terms, that once these words have become
established in their juridical meanings, then whenever they are used, that meaning will be
assumed to be its primary meaning.?’ The implication here is that the word riba is discerned
to have a single meaning, not one specific to the Qur’an and another specific to the Sunna, but

rather one which encompasses all the various explications of »iba found in these two sources.

al-Jassas goes on to say that there are two consequences of the mujmal:
1. The requirement to immediately subjugate one’s soul or prepare one’s mind for the
impending ruling once the clarification appears.
2. Once the clarification occurs then the obligation is connected to the preceding
injunction.®
The second of these two points is critically important to our discussion, as it connects the
clarification to the original Qur’ anic prohibition and shows that the Hanafis intend to interpret
riba as a juridical term in which all subsequent Prophetic additions are linked to the original

Qur’anic injunction.

" Ibid, vol. 1, 334,
% al-Jassas, al-Fusiil f al-Ugil, vol. 2, 73.
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1.1.5 Summary of the ‘4mm/Mujmal Dispute

From this section we can see, summarily, that the Malikis have invariably declared riba to be
‘amm. Directly opposed to them are the Hanafis who deem it to be mujmal. The Shafi‘Ts,
however, appear to be in disagreement with some scholars arguing on each side.” In terms of
identifying these results with the general characteristics of the different schools of law, it is
clear that both the Hanafis and the Malikis have coherently articulated a position in their Usil
which, as will be witnessed later on, has a manifest import on their detailed legal rules. The
Shafi‘Ts, it is clear, do not have a consistent stance on this point and, correspondingly, their
elaboration of their substantive doctrine is not as firmly wedded to such general principles as

the other two Schools.

1.2 Riba in the Hadith

The Qur‘anic prohibition of »iba was made in the context of the contemporary practice of
Arabian commerce. In the hadith literature these pronouncements are endorsed and
augmented by additional rules which serve to extend the ambit of the riba rules. These
additional rules are the subject of this section and the ahadith in which they are mentioned are

presented below together with an explanation of their application.

1.2.1 Riba al-Fadl and Riba al-Nasa 'a

The following ahadith mention the additional forms of riba proscribed by the Sunna:
1. ‘Ubada ibn al-Samit (ra) relates that the Messenger of Allah (pbuh) said ‘Sell gold for

gold, silver for silver, wheat for wheat, barley for barley, dates for dates and salt for

%9 al-Qurtubi claims that the majority of jurists (jamhiir al-fugaha’) consider riba to be ‘amm. See his al-Jami ‘ Ii
Ahkam al-Qur’an, vol. 3, 356. This does not, however, appear to be correct, and in fact from the Maliki School
Ibn Rushd al-Hafid, was in agreement with the Hanafi opinion. See Abu al-Walid Muhammad ibn Ahmad ibn
Rushd, al-Muqgaddimat al-Mumahhidat (Beirut: Dar al-Kutub al-‘1lmiyya, 2002), vol. 2, 179.
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salt, like for like, in equal amounts [and] hand to hand. If the genera differ then sell as
you wish as long as it is hand to hand.”*

2. Abu Sa'1d al-KhudrT (ra) relates that the Messenger of Allah (pbuh) said ‘[Sell] gold
for gold, silver for silver, wheat for wheat, barley for barley, dates for dates and salt
for salt, like for like, hand to hand. And whosoever increases or demands an increase
has engaged in usury. The taker and the giver are, in [the act], equal.”®

These ahadith make two requirements in the sale of these specific commodities: the first

requirement, for the items to be sold ‘like for like’, demands quantitative equality in the items

exchanged. The second requirement that the transaction be ‘hand to hand’ necessitates that the
delivery of the goods be made in the contractual session. These two requirements are clear
from the wording of the hadith itself and the riba@ which ensues from a failure to observe these
requirements, is known as riba al-fadl and riba al-nasa’a, respectively. Riba al-fadl hence

refers to the excess that results from quantitative disparity, whereas riba al-nasa’a refers to a

delay in delivery or payment beyond the contractual session.

These ahadith, self-evidently, explicate the above forms of riba with reference to transactions
in which both items of exchange belong to one genus, i.e. when gold is exchanged for gold or
silver for silver or wheat for wheat etc. On such transactions, the hadith stipulates that the
items exchanged must be the same weight or volume; 5kg of gold must therefore be
exchanged for 5kg of gold, no more and no less. If 5kg of gold are sold for 6kg of gold, the
extra 1kg amounts to riba al-fadl. This is true even if the transaction is conducted with
immediate delivery of both items. If 5kg of gold are exchanged for 5kg of gold and one of the
items is delivered after the contractual session this violates the requirement of a ‘hand to

hand’ exchange and constitutes riba al-nasa’a. Again, this is the case even though both items

% Muslim ibn al-Hajjaj al-Qushayri al-Naysabari, Sakih Muslim (Liechtenstein: Thesaurus Islamicus
Foundation, 2000), vol. 2, 676 (hadith no. 4148).
31 Ibid, vol. 2, 676 (hadith no. 4149).

25



RIB4 IN THE QUR’AN AND THE SUNNA

are quantitatively equal, i.e. the mere fact of a delay in the delivery is regarded as riba al-

nasd’a, even though the amounts exchanged are equivalent.

1.2.2 The Two Groups

All the Schools of Islamic law agree that the six commodities mentioned in the two ahadith
are divided into two groups; group one consists of gold and silver and group two of wheat,
barley, dates and salt. They also agree that »iba only occurs from an exchange of commodities
from within each group and that if items are exchanged between the groups there is neither
riba al-fadl nor riba al-nasd’a. So, in an exchange of a group one item for a group two item,
such as gold for barley or silver for wheat, there is no riba and the exchange is not
conditioned by quantitative equivalence or immediate delivery. In the matrix below the

transactions in which »iba cannot occur are marked with an X.

Group One Group Two
Gold Silver Wheat Barley Dates Salt
Group | Gold RF + RN RN X X X X
One Silver | RN RF+RN | X X X X
Wheat | X X RF + RN RN RN RN
Group |Barley |X X RN RF+RN RN RN
Two Dates X X RN RN RF+RN RN
Salt X X RN RN RN RF +RN

Table 1. Riba and the Six Commodities (RF — riba al-fadl, RN — riba al-nasa 'a)**

%2 The only point of disagreement in this table is that the Malikis regard wheat and barley as one jins and hence
both types of riba may occur in their exchange. See Ibn Rushd, al-Mugaddimat, vol. 1, 358.
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This table shows where riba cannot occur and also where the different types of riba can
occur. The importance of dividing the commodities into two groups should now be apparent
as riba does not operate between the items of each group. After dividing the commodities into
two groups, the maxim mentioned in the first hadith — If the genera differ then sell as you
wish as long as it is hand to hand — can be applied to each group separately. For example, in
group one, if gold is exchanged for silver, which are regarded as different genera, then there is
no possibility of riba al-fadl occurring but there is of riba al-nasa’a. This means that within
the group, quantitative equivalence is not necessary in exchanges of different genera, but
delivery of both items must be made in the contractual session otherwise there will be riba al-
nasa’a. Similarly within the second group; if, for example, wheat is exchanged for salt, or
barley for dates, the quantities may vary, but the transaction must be hand to hand. The result
is that the proscription of riba al-fadl requires quantitative equivalence between items
belonging to the same genus, whereas the proscription of riba al-nasa’a is not limited to
exchanges within a specific genus but rather to exchanges within a group. Therefore, within
each group, both riba al-fadl and riba al-nasa’a can occur in exchanges of items of the same

genus whereas only riba al-nasd’a can occur if the genera are different.

1.2.3 Ratio of the Two Groups

Apart from the Zahiris and a few other jurists, most of the scholars agree that the rules of riba
al-fadl and riba al-nasa’a are extendable to other commodities.*® They differ, however, in
identifying the ratio. In general, the approach of the various jurists can be expressed in three
opinions which identify the critical characteristics of group one and two, respectively, as

follows:

3 Qatada, Tawis, and ‘Uthman al-Batti, together with Dawtd al-Zahiri, are the prominent antagonists to
extending the rules beyond these six commodities. See ‘Abd al-‘Azim Jalal Abl Zayd, Figh al-Riba (Beirut:
Mu’assasat al-Risala Nashirtn, 2004), 124-6.
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1. Currency and foodstuffs,

2. Weight and measure,

3. Currency and foodstuffs, but only if sold by weight or measure.
The first opinion is held by the Malikis, the Shafi‘is, and is one of three opinions in the
Hanbali School. Although it is not the preferred opinion of the Hanbalis, it is favoured by Ibn
al-Qayyim. The second opinion is held by ‘Ammar (ra) from the Companions, the Kufan
jurists Ibrahtm al-Nakha‘T and Sufyan al-Thawri, and the Madinan traditionist al-Zuhrt. It is
also the opinion of the Hanafis and the dominant opinion in the Hanbali School. The last
opinion belongs to the eminent Madinan jurist Sa‘id ibn al-Musayyab, Abt Thawr and is one

of the minor opinions in the Hanbalf School.**

To demonstrate the markedly different approach of the Schools we will present their views
and consider their hermeneutical evidences. The Hanbalis, whose three opinions coincide with
that of the other Schools, will not be given a separate treatment, although the theory of 1bn al-
Qayyim, a prominent reformer within the School, will be elaborated separately. The Malikis
and Shafi‘ts, who have similar opinions, will be presented together to show both their
commonalities and their differences. Finally, the method of the Hanafis will be elucidated.
The importance of the ratio is borne out when we see how the riba rules are extended not only
to other commodities but also into other areas of the law. This presentation will also serve to
highlight the critical points of divergence between the Schools and the textual evidences they

adduce in support of their opinions.

When putting forward their opinions, jurists employ different argumentative methods. The

first, and more forceful, is to present a proof-text (dalil) in the form of a verse of the Qur’an

% For a simplified useful presentation, which includes all four madhahib and also covers the Zahiris and the
Ibadis, see, Saleh, Unlawful Gain and Legitimate Profit, 15-16.
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or narrations from the hadith literature. These often include non-prophetic narrations, such as
opinions or rulings given by the companions or even the successors.*> The second is to use
systematic arguments, istidlal, which attempt to demonstrate the harmony of the jurists’
inference to the established hermeneutically-based legal superstructure. Both forms of

argument will be presented for each School.

1.2.3.1 The Maliki-Shafi ‘1 Method

The Malikis and the Shafi‘Ts identify the pertinent characteristics of the first group to be their
universal recognition as currency (thamaniyya), and in the second group that all the
commodities are foodstuffs (7u ‘miyya).*® The proof-text for this will be shown followed by an
examination of how each of these Schools subsequently develops its own application of the

rules.

1.2.3.1.1 The Dalil for the Maliki-Shafi‘i Ratio

al-Shafi‘1, in his magnum opus, the kitab al-Umm, narrates a number of ahadith relating to the
riba prohibition and then sets out to explain the basis of the two groups. He begins with gold
and silver and explains that they are different to all other things because they constitute the
price of other things. By this he means that these metals are unique in their function as
currencies for purchasing other goods. This distinct inherent utility, he argues, precludes that

any other items should be regarded as analogous to them.”®

The Malikis employ similar
reasoning as can be seen in the work of the Andalusian Ibn Rushd. He similarly argues that
gold and silver are not analogous to other commodities and supports his argument by

invoking juridical unanimity on the point that gold and silver may be exchanged for all

% These are known as hadith mawgif and hadith maqyi ‘ respectively.

% \Wahba al-Zuhayli, al-Figh al-Isiami wa Adillatuhii, 4th ed. (Damascus: Dar al-Fikr, 1997), vol. 5, 3716-3719.
" Abii ‘Abdulllah Muhammad ibn Idris al-Shafi‘i, Kitab al-Umm (Beirut: Dar al-Kutub al- Tlmiyya, 1993), vol.
3, 24-25.
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fungibles sold by weight or measure with a delay in delivery.®® The implication being that
even the jurists who regard the ratio as weight and measure, make an exception to the rules
for gold and silver in recognition of their unique function as ubiquitously acceptable

currencies.

The second ratio of the Malikis and Shafi‘ts is foodstuffs and finds a textual basis in the

following prophetic tradition:

Ma‘mar ibn ‘Abdullah (ra) related that ... I used to hear the Messenger of Allah (pbuh) say ‘[Sell] food

for food [only if it is] like for like.*

This hadith shows that the underlying factor in group two of the six commaodities is the fact
that they are foodstuffs. The ruling given here demands equivalence in exchanges of all
foodstuffs of one genus, and is not specifically restricted to the six items mentioned in the
other tradition. This implies that the previous tradition is merely a specific application of a

more general rule enunciated here.

The ruling in this hadith is linked to a derivative word (ism mushtaqq), which is ta ‘am,
foodstuff and the principle according to the scholars of usul al-figh is that ‘when a ruling is
linked to a derivative word it indicates that the meaning, from which the word is derived, is
the ratio of the ruling’.40 For example, in the Qur’anic verse which deals with the punishment
for stealing, the verse reads: al-sarig wa al-sariqa faqta ‘i aydiyahuma — The male and female
thief, you must cut [off] their hands (5:38). The scholars of usi/ argue that the ratio for cutting
is theft, sariga, because firstly, the verse mentions the punishment linked to a derivative word,

namely al-sarig, and secondly because the meaning which is in this word, is not the thief but

% |bn Rushd, al-Mugaddimat al-Mumahhidat, vol. 1, 347, 359.

% Muslim, Sahih, vol. 2, 678 (hadith no. 4164).

0 <Anna al-hukm idha ‘allaga bi ism mushtaqq dalla ‘ald anna al-ma ‘na alladhi ushtugga minhi al-ism huwa
‘illa al-hukm. See al-Zuhayli, al-Figh al-Islami, vol. 5, 3719; al-Mawardi, al-Hawr al-Kabir, vol. 5, 86.
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rather the action of theft itself.** The ratio is hence derived from a ruling which is expressly
connected, in a proof-text, to an ism mushtaqq. Applying this argument to the hadith
mentioned above, the demand for equivalence in linked to the derivative word ta ‘am, which
means foodstuff, and the hadith therefore indicates this to be the characteristic which is causal

to the riba rules.

The Malikis and Shafi‘is agree on this much, but in identifying the scope of the ratio of
foodstuff, their doctrines substantially diverge. For the Shafi‘is, foodstuff includes anything
which is capable of being a source of nourishment as opposed to being limited to food proper,
and so may include medicines and seasonings.*’ If one looks at the usi/i argument given
above, then strictly speaking it favours the interpretation of the Shafi‘Ts because the principle
is to derive the ratio from the meaning in the derivative word and not from the derivative
word itself. So instead of making food the ratio, it is more accurate to allocate it to the
linguistic root meaning of ta ‘am which is tu ‘m. This is the descriptive element of the word

food, as opposed to food itself and implies a wider application.

The Malikis, on the other hand, only adopt this broad meaning (with the exception of
medicines) with regard to riba al-nasa@’a. When it comes to riba al-fadl, they restrict the
meaning of foodstuff with two conditions; namely that it should be a staple food and also that
it should be storable.*® They infer this from the hadith of the six commodities, where the four
foodstuffs mentioned are wheat, barley, salt and dates. All of these items are characterised by
the fact that they are staple and storable. The Malikis further argue that these items are

functionally representative; in that, wheat and barley fulfil the basic dietary requirements and

4 al-Zuhayli, al-Figh al-Islamz, vol. 5, 3719; al-Mawardi, al-Hawi al-Kabir, vol. 5, 86.

*2 al-Shafi ‘1, Kitab al-Umm, vol. 3, 25-6.

* |bn Rushd, Bidayat al-Mujtahid, trans. Imran Ahsan Khan Nyazee (Reading: Garnet Publishing, 1996), vol. 2,
160.
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thus represent foodstuffs such as rice and corn; dates are both sweet and storable and
represent foodstuffs such as sugar, honey and raisons, and salt, which is a necessary

ingredient in the preparation of food, indicates other seasonings, like pepper and herbs.*

1.2.3.1.2 The Istid/al for the Maliki-Shafi‘i Ratio

The istidlal for the two ratios of food and money is, as expected, similar in both Schools.
They argue that the Shari‘a has augmented the conditions of normal contract permissibility in
these six specific commaodities with two extra provisions requiring equivalence and immediate
delivery. Now, it is already known that whenever extra stipulations are mandated, the reason
is invariably due to a meaning in the exchange items which implies a heightened risk, ziyadat
al-khayr. This can be noted, for example, in the marriage contract, where over and above the
normal conditions of offer and acceptance, the Shari‘a demands that a woman’s guardian
conduct her marriage contract on her behalf and also that the marriage be attested by two
upright witnesses. These two extra provisions act as safeguards in a contract which is of

palpably more significance than an ordinary commercial contract.

Following this reasoning leads them to search for a cause in these contracts which makes
them of such critical importance that extra conditions are stipulated in their trade. They
subsequently observe that the riba rulings pertain to currency and foodstuffs. The preservation
of human life is premised upon the availability of staple foods and the role of money, as a
medium of exchange, is central to the economic activity of a society.”> Both of these
categories are of great importance to the material well being of each and every human being,
such that there must be some form of protection in their trade. The two additional stipulations,

therefore, act to prevent the spread of possible injustices in the economic supply of these

* See Abit Muhammad ‘Abd al-Wahhab ‘Al ibn Nasr, al-Ma ‘iina (Beirut: Dar al-Kutub al- Tlmiyya, 2004), vol.
2, 5-6; Abi Zayd, Figh al-Riba, 157.
*® See Abii Zayd, Figh al-Riba, 155-7.
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objects. By extensions, all other commodities which are similar in attribute, either as
foodstuffs or currencies and are not mentioned in the hadith literature explicitly, are also

governed by the rules of riba as they too are regarded as vitally important.

Additionally, it can be observed that because the extra stipulations are due to the ziyadat al-
khagr of the exchange commodities, genus plays only a secondary role and is not regarded as a
distinct ratio, but is rather designated as a necessary condition (sharz).*® Genus is hence only
operative as a subsequent condition of riba al-fadl if one of the two ratios (i.e. foodstuffs or
currency) is already present. If, for example, someone sells two food items, like barley and
salt, or two monetary items like gold and silver, then the presence of the ratio in both cases
means that delay is not permitted, although quantitative disparity is allowed due to the items
belonging to different genera. If wheat for wheat is sold, or silver for silver, then we can see
that the ratio is again present in both cases, and hence delay is proscribed. Additionally,
because the items are of the same genus, there needs to be quantitative equivalence. This
means that exchanging items belonging to the same genus will not be subject to the rules of
riba unless they are considered to be foodstuffs or currency. So the exchange of iron for iron
or wool for wool or camels for camels can be done with quantitative disparity and with

deferred delivery. This is different to the Hanaffs, for whom genus itself is one of the ratios.

1.2.3.2 The Hanaft Method

The HanafTs, it will be recalled, determine the ratio in the six commodities to be linked to the
mode of measurement. In group one (gold and silver) both items are sold by weight, whereas
in group two, all the items are sold by volume. The ratio inferred here is called gadr and

refers to the susceptibility of the object to quantifiable measurement either by weight or

*® This is specifically mentioned as the opinion of the Shafi‘Ts and also appears to be the opinion of the Malikis.
See ibid, 170-1; al-Zuhayli, al-Figh al-Isiami, vol. 5, 3719.

33



RIB4 IN THE QUR’AN AND THE SUNNA

volume. The second ratio is genus. As with the presentation of the Shafi‘T’s opinion, firstly

their textual evidences will be presented, then their istidlal will be shown.

1.2.3.2.1. The Dalil for Genus

The hermeneutic basis for the ratio of genus, is primarily what has already been mentioned in
the two ahadith of Abt Sa‘id al-Khudri (ra) and ‘Ubada ibn Samit (ra), where the ruling was
given that ‘if the types differed then sell as you wish’. The type, sinf, is taken here to mean the
genera mentioned in the hadith, as all the items mentioned belong to different genera.*’ It may
be recalled that Shafi‘T himself, noticing the importance of the genus in the riba equation, did
not neglect it completely, but rather made it a condition as opposed to a cause. This subtle
distinction is not merely a pedantic usa/r rearrangement as it does have an impact on the
substantive rulings. For the Shafi‘is and the Malikis, it relegates genus to a secondary role;
effective only in the presence of a ratio. What the Hanaffs are proposing is that genus itself is
a ratio, effective on its own, like gadr. This means that whenever products of the same genus
are sold, delay is prohibited, even if they are not fungibles sold by weight or volume.*® Hence,
cloth, animals, eggs, in fact, all commodities now fall into the preserve of the riba prohibition
if sold within the same genus, although the riba which is occasioned by genus is only riba al-

nasa’a.

*" For a discussion on genera, see Baber Johansen, “The Valorization of the Human Body in Muslim Sunni
Law,” in Law and Society in Islam ed. Devin J. Stewart, Baber Johansen and Amy Singer (Princeton: Markus
Wiener Publishers, 1996), 80-2; Brannon M. Wheeler, Applying the Canon in Islam. The Authorization and
Maintenance of Interpretive Reasoning in Hanaft Scholarship (New York: SUNY Press, 1996), 216-220.

*8 Muhammad ibn al-Hasan al-Shaybani, al-Hujja ‘ald Ahl al-Madina (Beirut: ‘Alam al-Kutub, 1968), vol. 2,
644-647.
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The Hanafis find textual support for this in the following evidences:
1. Hasan (ra) narrated from Samra (ra) that the Messenger of Allah (pbuh) prohibited the
sale of animals for animals with a delay.*®
2. Jabir ibn ‘Abdullah (ra) narrates that the Messenger of Allah (pbuh) said ‘[ There is] no
problem [in exchanging] animals, two for one, hand to hand, [whereas] there is no
goodness in it, [if it is] deferred.*
These ahadith prohibit the sale of animals for animals with a delay. The HanafTs infer that the
prohibition of delay here is riba al-nasa’a, as the second hadith clearly permits a quantitative
inequality — ‘two for one’. It should also be noted that because gadr is absent (i.e. animals are
not fungible) there must be another ratio at work here. Also worth mentioning, is that the
ratios which the Malikis and Shafi ‘s propose are not present either, as live animals are neither
money nor foodstuff. So apart from the ratios of measurement, foodstuff and currency what
else could be the cause of the prohibition of delay, the Hanafis infer that the only other

possible effective cause is that the commodities belong to the same genus.

The Hanafis opinion is further corroborated by the rulings given by various Companion and
Succesor jurists:

1. [It is narrated] that ‘Ammar ibn Yasir (ra) said ‘one slave [maybe] better than two
slaves, and one camel [maybe] better than two camels, and one garment [maybe]
better than two garments, [and hence, there is] no problem in [exchanging them, as
long as it is] hand to hand, because riba is only in the delay except in what is

measured or weighed.>*

* Abii Ja‘far Ahmad ibn Muhammad al-Tahawi, Sharh Ma ‘ani al-Athar (Beirut: Dar al-Kutub al-‘Timiyya,
2006), vol. 3, 328-332.

%0 al-Shaybani, al-Hujja, vol. 2, 495. For the provenance of these traditions, see ibid, 495, n.6.

*1 Abi Bakr ‘Abdullah ibn Muhammad ibn Abi Shayba, al-Kitab al-Musannaf fi al-Ahadith wa al-Athar (Beirut:
Dar al-Kutub al ‘Ilmiyya, 1995), vol. 4, 310.
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2. 1 (the narrator) asked Abti Hurayra (ra) about selling one sheep for two sheep with a
delay; he prohibited me and said ‘No! Unless it is hand to hand’.>®

3. [It is narrated] from Mujahid that he said ‘[There is] no problem [in exchanging] one
egg for two eggs, [if it is] hand to hand.*

4. Tbn ‘Uyayna says ‘I asked Ayyiib about [exchanging] one garment for two garments

with a delay and he said [that] Muhammad used to disapprove of it.>*

The first tradition, from the companion ‘Ammar ibn Yasir (ra), appears to be in congruity
with the position of the Hanafis. By giving three examples of commodities, all of which are
non-fungible, it becomes clear that the ratio of gadr is immediately discounted. Also, because
the items are neither foodstuffs nor money, the ratio of the Malikis and Shafi‘ts is dispelled.
So we are left with three commodities which are being sold within their own genus. The
ruling that emerges is that quantitative excess is permitted but a delay in delivery is not. This
is taken from the companion’s words ‘riba is only in delay’ i.e. when the items are non-
fungible and of the same genus. The next three traditions, in sheep, eggs and garments, all

express the same ruling.

1.2.3.2.2 The Dalil for Qadr
The proof-text for the second ratio of gadr is located in the following Prophetic tradition and
the subsequent ruling of a leading Madinan jurist.
1. [Itis narrated] from ‘Ubada (ra) and Anas ibn Malik (ra) that the Prophet (pbuh) said
‘[Sell] what is weighed like for like, if it is one genus, and [sell] what is measured in

the same manner, but if the [items] are two different genera then there is no problem.>

*2 lbid, 312.

% 1hid.

> Ibid, 311. The Muhammad mentioned in this tradition is Muhammad ibn Sirin the famous Basran jurist and
the teacher of Ayyiib Sakhtiyani (the narrator).
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2. Ma'mar informed us that al-Zuhr1 said ‘Everything which is weighed is to be dealt
with in the [same] way as gold and silver, and everything which is measured is to be
dealt with in the [same] way as wheat and barley.*

In the first hadith, the condition of equivalence has been stipulated with regard to wazn and
kayl, i.e. weight and volume. This is an explicit mention of riba al-fadl with regards, not to
food or money, but to the measurement of these fungibles. The subtlety of distinguishing
between the method of measuring and the commodities themselves is an important point in
the Hanafi jurists’ argument. The second hadith shows one of the great Successor jurists
making an analogy in line with the Hanafi opinion, although somewhat predating them in this.
His differentiation of things measured by weight to be treated as gold and silver, while those
things measured by volume to be treated like wheat and barley, is clear in identifying the

critical feature dividing the six commodities into two groups.

This leads us to the second evidence which is based upon a hermeneutical method from usil
al-figh, known as iqtida’ al-nass. This method is used to make an addition to the text, which
IS required in order to give it a coherent meaning. Without this required addition, the sentence
would not give a conceptually valid meaning and hence fail in its juridical function.”” This is
similar to the method of kadhf of the grammarians, which assumes additions to the text for
syntactical purposes. In the usalr notion of iqtida’ the necessity arises, not out of syntax, but
rather to discern the juridical import of the prophetic ruling. al-Sarakhsi presents this proof as

follows:

In his (i.e. the Prophet (pbuh)) statement: ‘Sell wheat for wheat’, the sale is not conducted using [simply

the term] wheat because this term may be used for a single grain, which no-one would sell [on its own]

% “Ali ibn ‘Umar al-Daraqutni, Sunan al-Daraquni (Beirut: Dar al-Kutub al- Timiyya, 2003), vol. 2, book 3, 14-
15 (hadith no. 2829).

* Abi Bakr ‘Abd al-Razzaq ibn Hammam al-San‘ani, al-Musannaf (Johannesburg: al-Majlis al-Timi, 1983),
vol. 8, 37.

> Fakhr al-Islam al-Bazdawi, Usil, printed with its commentary Kashf al-4srar, by ‘Ala’ al-Din ‘Abd al-'Aziz
ibn Ahmad al-Bukhari (Beirut: Dar al-Kitab al-‘Arabi, 1997), vol. 2, 438-39.
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... and even if it was sold as such, it would not be permitted because it is not a legally recognised object
of sale.® And it is known by necessity that the meaning of wheat is the legally recognised object of
sale. And its exchange value cannot be determined except through measurement ... and hence it is as

though he (the Prophet (pbuh)) said — Sell gold weighed for gold and wheat measured for wheat.

These additional adjectives, to the words gold and wheat, now give them the explicit quality
of being measured and weighed commaodities. Using another usz/z principle, he states that ‘the
adjective of a noun operates in the capacity of a ratio ... and thus what is established by
igtida” al-nass, is equivalent to what has been explicitly mentioned.®® By this technique, the

ratio of the Hanafis is read directly into the proof-text.

1.2.3.2.3 The Istidlal for Measurement and Genus

al-Sarakhst begins his presentation of the istid/al by clarifying a subtle point, which although
it may appear to be pedantic, is actually quite significant as it highlights the paradigmatic
basis of the Hanafl approach. He points out that the ruling of riba, contrary to what many
might assume, is not a prohibition of excess, Aurmat al-ziyada, but rather an obligation of
equivalence, wujib al-mumathala.®* His point is not to negate the other, but merely to say that
the latter is the cause of the former and not the other way round, as is commonly assumed.
Clearly these are two sides of the same coin, as any excess will nullify the equivalence and
vice versa, a lack of equivalence can only be due to an excess in one of the countervalues.®?
His specific emphasis on the wujiib al-mumathala, however, portrays a deeper analytical

point.

% For the meaning of legally recognised object, mal mutagawwim, see Muhammad Abii Zahra, al-Milkiyya wa
Nazariyyat al- ‘Agd (Cairo: Dar al-Fikr al-‘Arabi, 1996), 48-49; Muhammd Wohidul Islam, “Al-Mal: The
Concept of Property in Islamic Legal Thought,” Arab Law Quarterly 11, no. 4 (1999): 361-368; Mahdi Zahraa
and Shafaai M. Mahmoor, “Definition and Scope of the Islamic Concept of the Sale of Goods,” Arab Law
Quarterly 16, no. 3 (2001): 215-238.

* al-Sarakhsi, al-Mabsiit, vol. 6, book 12, 137.

% “\Wa al-sifa min ism al- ‘alam yajri majra al-illa Ii al-hukm ... wa ma thabata bi mugtada al-nass fahuwa ka
al-mansizs.” Ibid, vol. 6, book 12, 137.

* Ibid, vol. 6, book 12, 137.

%2 For two examples where this is not the case, see ibid, vol. 6, book 12, 138.
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Equivalence is described by al-Kasani as a normative requirement in contracts of
commutative exchange.®® The notion of equality is major concern of the Hanafi jurists and is
pursued thoroughly by them in the elaboration of contractual rights, obligations and
permissibility.®* If the inequality of an exchange contract results in a material benefit for one
of the two parties and is superfluous to the actual exchange, then this excess is deemed to be
without a compensation and hence akin to usury. al-Kasani explains that: ‘sale is a contract of
exchange by way of compensation and equality in the two countervalues ... and so it is
appropriate to deem every stipulated excess riba’.%> The significance of this approach is that it
translates the usury prohibition, not as a specific requirement in the trade of certain
commodities, but rather, riba is deemed to be a violation of the normative requirement of

contractual equality underlying all commercial exchange contracts. This implies that the

scope of the usury prohibition is conceptually as large as commercial law itself.

If the import of the usury prohibition affects all commercial exchange contracts, the question
arises as to why the hadith specifically mentions only six items. The Hanafis argue that the
crucial point behind the hadith is in articulating objective criteria for the legal measure of
equivalence. Only non-equivalence which is objectively ascertained can be averted,®® as
opposed to that which is judged by subjective assessment. The Hanafis’ explanation of what
constitutes the legal measure of equivalence is premised on, and explains, the hadith of the six

commodities.

63 al-Kasani, Bada’i, vol. 7, 236. Also see Hussein Hassan, “Contracts in Islamic Law: The Principles of
Commutative Justice and Liberality,” Journal of Islamic Studies 13, no. 3 (2002) 262, 282-97.

% See Nahed Samour, “The Principle of “Just Exchange” in the Private and Public Spheres of Islamic Law: The
Consequences of the Construction of Property and Proprietor for the Hanafi Woman,” in Yearbook of Islamic
and Middle Eastern Law, ed. Eugene Cotran (Leiden: Kluwer Law, 2002), vol. 7, 85-95; Johansen, Valorization,
100, n.4.

% al-Kasani, Bada i, vol. 7, 69.

® al-Kasani, Bada i, vol. 7, 62.
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The objective equivalence of objects can only be discerned for objects which are replaceable
in kind i.e. those that are fungible. For example, 1 kg of wheat is, for commercial exchange
purposes, deemed to be equivalent to another kg of wheat; likewise one dirham is equivalent
to another. These items are regarded as legally equivalent such that in cases of destruction,
compensation is awarded in kind as opposed to monetary value. This legal equivalence, the
Hanafis argue, is premised upon evaluating an object from two ontological aspects; its
external form (sira) and its meaning (ma ‘na). Equivalence in the external form is determined
through quantified measurement, whereas equivalence in meaning is by identifying the
genus.®” A person who negligently destroys 5kg of wheat, for example, will be charged with
replacing it with that which is equivalent in terms of both its external form i.e. 5kg and its
internal meaning i.e. its genus as wheat. An object which matches these two aspects of form
(gadr) and meaning (genus), presents a commercially acceptable equivalent. The Hanafis thus
infer the ratio of the usury prohibition to be gadr and genus as these are the sole determinants

of legally-recognised objective equivalence.

In the six commodities mentioned in the hadith it will be noted that all the items are fungibles,
and so are replaceable in kind, and hence their inclusion in the riba prohibition. al-Sarakhst

concludes that:

When it is established that the rule [of riba] is an obligation of equivalence and it is inconceivable to

apply a ruling in the absence of its locus, we come to know, a priori, that any object which does not

accept [a measure of] equivalence, is not a commodity [susceptible to] riba.”®

The rational argument given here for the notion of equivalence is, it must be noted,
conditioned by the hadith. This means that the measure of equivalence is determined by the

text as opposed to rationality or market custom. This becomes apparent in two ways:

" 1bid, vol. 7, 62; al-SarakhsT, al-Mabsiit, vol. 6, book 12, 139.
%8 al-Sarakhsi, al-Mabsiit, vol. 6, book 12, 139.
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1. Firstly, when qualitative disparities occur in exchanges of quantitatively equal objects.
For example, to exchange 5 kg of high quality gold for 5kg of low quality gold is
acceptable to the Hanafis and not considered usurious, although it could be argued that
there is a clear advantage to one party. The Hanafis, in fact, demand that as a
condition to the ratio being effective, the notion of quality be dropped when objects in
the same genus are exchanged for each other.®

2. Secondly, other forms of measurement, such as length and counting are not included
as measures indicative of equivalence. The only forms of measurement which are
legally recognised for determining equivalence are weight and volume. These are

therefore known exclusively as legal measures, al-mi ‘yar al-shar .

For the Hanafis, their rational argument conditioned by the hadith, forms the basis for
extrapolating the riba rules into other areas of commercial law. As will be shown later, the
two points mentioned above, which show that the measures of objective equivalence are
restricted to those upheld in the hadith, is evidenced in their substantive doctrines and

explains some points of divergence with the other schools.

1.2.3.2.4 Applying the Hanafi Ratios
al-Qudari has summarised the modus operandi of these rules in three sentences:
1. If the two ratios, i.e. legal measure and genus, are absent then both excess and delay
are allowed.

2. If both ratios are present, then both excess and delay are prohibited.

% 1bid, vol. 6, book 12, 139; al-Kasani, Bada i , vol. 7, 73.
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3. If only one characteristic, either legal measure or genus is present, then excess is
allowed and delay is prohibited.”
Commenting on these rules al-Marghinani concludes that riba al-fadl occurs only when both

ratios are present, whereas riba al-nasa’a occurs in the presence of a single ratio.”

Immediate exchange can thus be mandated if both exchange items are the same genus, or if
they are sold by the same type of measurement. So in an exchange of gold for silver, where
the legal measure is present but genus is absent, the presence of only one ratio means that
equivalence is not necessary but exchange must be immediate, otherwise there will be riba
al-nasa’a. The same rules apply if wheat is sold for dates, only the ratio of legal measure is
present whereas genus is absent, and so only riba al-nasa’a needs to be avoided. Now in the
scenario where we have the same genus, but different legal measures, again equivalence is not
an issue but riba al-nasa’a is. This means than in exchanges of non-fungibles within the same
genus, the only condition is that delivery must be immediate. For example one hundred
metres of satin can be exchanged for ten metres of the satin, or seven pieces of fur for 8 pieces

of fur, the only proviso being that the exchange of goods occur within the contractual session.

When both ratios are present then both conditions must be observed, so both quantitative
equivalence and immediate delivery are required. This occurs when fungibles, and only
fungibles, are exchanged with their own genus. Hence, in addition to the six commodities
mentioned in the hadith, riba al-fadl will also apply in an exchange of copper for copper, or
rice for rice, or cement for cement etc; these must all be exchanged for equal amounts and

without deferment.’?

7 Ahmad ibn Muhammad al-Qudari, al-Mukhtasar (Multan: Maktaba Haqganiyya, nd), 74.

™ Burhan al-Din Abi al-Hasan ‘Al ibn Abi Bakr al-Marghinani, al-Hidaya (np. Misbah, nd), vol. 2, 79.

"2 This, of course depends on whether these items are indeed sold as fungibles, the deciding factor being local
custom, ‘urf. As opposed to the six commodities mentioned in the hadith, which are not only perpetually
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1.2.4 Summary of the Jurists’ Positions

In this section, the hermeneutical approach of the four schools to the prohibition of »iba in the
hadith has been examined. The Hanbalis have been noted for vacillating in identifying the
ratio legis without a specific approach identifiable with their school, although individuals
within the School do adopt specific opinions. Ibn al-Qayyim, for example, takes a very
distinct approach and this will be dealt with later on. From the other three schools, the Malikis
and Shafi‘is adopt a similar approach, identifying foodstuffs and currency as the effective
ratios. The former, however, establish a particularly nuanced framework in delineating the
scope of these ratios relative to the different types of riba. Finally the Hanafis build the ratio
through the notion of contractual equality, in which objective assessment of material excess is
the underlying concern. The hadith is interpreted in this light and hence weight and volume

(the measure for the six commodities) are identified as shari‘a endorsed measures.

1.3 Integrating Riba al-Qur’an and Riba al-Sunna

The outcome of the Hanafis analysis on the Qur’anic prohibition is that the verse prohibits a
number of specific transactions, but that these transactions are not the defining notion of riba.
Three transactions were previously mentioned, which were contemporaneous to the riba
injunction. Instead of applying the injunction to all three transactions separately, the Hanafis
probe for a common denominator present in all three which is the locus of the rule. When
looking at all three transactions what is common to each transaction, is that when the debt
becomes due, the creditor demands that the debtor either pay up or extend the deadline by

increasing the amount due. This is captured in their saying: ‘either pay up or increase [what is

considered to be fungibles, but also the mode of measurement is not to be changed. So gold and silver will
always be sold by weight and the other group (wheat, barley, dates and salt) by volume. In a dissenting opinion
Abi Yusuf declares that even these items are subject to ‘urf. See ibid, vol. 2, 80.
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due]’.”® This type of riba is often referred to as either riba al-Jahiliyya or riba al-nast’a. In
addition to this form of riba, two additional types of riba are proscribed in the prophetic

hadith, namely riba al-fadl and riba al-nasa .’

These are three generic meanings to which the term riba refers to in the texts. However, after
mentioning these three, al-Jassas, goes on to conclude that ‘... on the whole, what the term
riba in the law, comprises of, is delay (al-nasa 'a) and excess (al-tafadul).’” It seems that riba
al-Jahiliyya has been subsumed under the Sunna types of riba. To appreciate this, the
meaning of these terms in a simple sale of gold for gold will be examined.

» Riba al-fadl is an excess in the same genus of fungibles (of weight or volume) in a
spot transaction; so a transaction of 5kg of gold for 6kg of gold with immediate
payment constitutes riba al-fadl.

» Riba al-nasa’a is when 5kg of gold is exchanged for 5kg of gold and the delivery of
either item is not immediate but rather deferred beyond the contractual session.

» Riba al-Jahiliyya occurs, for example, when 5kg of gold is due either from a loan or a
credit sale and the creditor grants the debtor additional time to pay his debt in lieu of
an increase in the amount owed to 6kg.

In this final form what has occurred is that 5kg has been exchanged for 6kg with a stipulated
delay. The rules of riba al-fadl demand that 5kg should be exchanged for 5kg, which means
that the additional 1kg constitutes an excess, fadl. We also notice that according to the rules of
riba al-nasa’a this transaction should have occurred immediately due to both exchange items
belonging to group one, which means that this contract also contains nasa’a. This implies that

in riba al-Jahiliyya both fadl and nasa’a are operative. Additionally, and more critically to

® The common phrase in Arabic is: imma an taqdi wa imma an turb.

™ “Wa ism al-riba ya ‘tawiruhii fi al-shar ma ‘an, ahaduhd al-riba alladhi kana ‘alayhi ahl al-jahiliyya wa al-
thant al-tafadul ... wa al-thalith al-nasa’a.’ al-Jassas, Ahkam al-Qur’an, vol. 2, 184.

" Ibid, vol. 2, 184.
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note however, is the fact that not only are these two present, but, that the additional amount
that constitutes the fadl, is given in lieu of the additional time period which constitutes the
nasda’a. Hence riba al-Jahiliyya is composed of the essential elements (fadl and rasa’a) of the
other two forms of riba, albeit with each acting as the countervalue of the other.” This has

been summed up by Prof. Nyazee, who describing the functioning of nasa’a and fadl says:

“They are like the two arms or hands of riba. Riba sometimes uses one hand and sometimes the other,

but true riba exists when both hands are clasped together.”

1.3.1 Credit sales, Riba and the Time Value of Money

From the outset of the riba prohibition, questions were raised as to the substantive difference
between a credit sale and the rules of riba. The Meccan traders are noted in the Qur’an as
saying: ‘Surely trade is the same as usulry’.78
Let us compare the two transactions:
= A normal credit sale in which a watch is sold for £60 to be paid for after two months.
= A credit sale where following the end of the time period an additional time period is
added on, in lieu of an extra payment, e.g. the same watch bought for £50 with one
month credit. When the debtor defaults, the creditor extends the period for an extra
month adding ten pounds to the cost, totalling £60.
Now in both examples the result is that the watch is purchased for £60 to be paid after two
months. The first transaction is however, permissible and the second is riba. Although both
transactions appear to be the same, one of these transactions places time as an express

countervalue whereas the other does not, and it is this transaction which is prohibited. This

® ‘Fq kanat al-ziyada badal min al-ajal’, see al-Jassas, Ahkam al-Qur an, vol. 2, 186.

" Imran Ahsan Khan Nyazee, The Concept of Riba and Islamic Banking (Islamabad: Niazi Publishing House,
1995), 28. Note that Nyazee regards nasi’ah and nasa’, as interchangeable, whereas they are not. This is a
common error and the cause of much confusion. Nasaa is a delay, whereas nasi’a is when the delay is in
exchange for an excess. See Rafiq Yanus al-Misri, Figh al-Mu ‘amalat al-Maliyya (Damascus: Dar al-Qalam,
2005), 111.

8 <Oalii innama al-bay  mithl al-riba’ (2:275); Abi Zayd, Figh al-Riba, 74-6.
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means that the debtor is not really just buying a watch for £60, as in the normal credit sale,
rather he is purchasing a watch plus one month (additional) delay for £60. The price is also
split into two components; £50 for the watch and £10 for the delay. Fadl is present in the
extra £10 and nasa’a in the extra one month delay and each one is acting as the countervalue

of the other, and this constitutes riba al-Jahiliyya.

From this analysis of riba al-Jahiliyya the Hanafis also extract the specific point that time
does not qualify as mal, the res in commercio, and that its commoditisation is implicitly
annulled in the Qur’anic prohibition. al-Tahawi describing riba al-Qur’an says that when the
debtor asks for a respite in lieu of an increase in the dirhams he owes, he is, in effect, ‘buying
time with money’.” al-Jassas also highlights this point in his commentary of the verse which
orders people to give up what remains of riba (2:277), where he infers that the verse is
thereby ‘prohibiting that a countervalue be taken for time’.®® The prohibition of time

commoditisation is pursued relentlessly by the Hanafis in their substantive doctrines, and is

one of the hallmarks of their systematic application of the »iba injunction.

The central components of the riba theory have now been identified; both components; fadl
and nasa’a, are demonstrably operative in the riba prohibited in the Qur’an and the Sunna.
The difference between the two is that the transactions prohibited in the former are those in
which the excess amount is given in lieu of the delay. This is called riba al-Jahiliyya or riba
al-nasi’a. This latter term is not to be confused with riba al-nasa’a, which together with riba
al-fadl, is what is prohibited in the Sunna. In the Sunna the components of Qur’anic riba have
been singled out and the transactions in which they occur individually are prohibited. Having

shown that both the riba in the Qur‘an and that in the Sunna can be reduced to two types; fadl

" “Fq yakiin mushtariy li al-ajal bi mal’, see al-Tahawi, Sharh Ma ‘ani al-Athar, vol. 3, 334.
8 < Hazar an yu khadha li al-ajal ‘iwad’, see al-Jassas, Ahkam al-Qur’an, vol. 2, 186.
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and nasa’a, the Hanafis then go on to derive a definition from these two types, which they

designate as the actual meaning of »iba as a juridical term.

1.3.2 The Definition

al-Sarakhst has given the following definition for riba: Riba is that stipulated excess [which
is] devoid of a countervalue in [a contract of] sale.™
There are four elements to this definition:
1. al-fadl — the excess,
2. al-khalr ‘an al- iwad — devoid of a countervalue,
3. al-mashriat — stipulated,
4. fial-bay —in a sale transaction.
Each point will be analysed to show its jurisprudential context and its importance in the

definition.

1.3.2.1 al-Fadl — The Excess
The meaning of al-fadl in this definition applies both to material excess, and also to an excess

in time.® al-SarakhsT explaining the usage of the word al-fadl in the prophetic hadith® says

81 <al-Riba huwa al-fadl al-khali ‘an al- ‘iwad al-mashrit fi al-bay °, see al-Sarakhsi, al-Mabsiit, vol. 6, book 12,
127. Definitions by other Hanafi scholars are very similar and later accretions do not alter the substantive
premises: al-Marghinani, (d.593) gives the following definition: Riba is that stipulated excess [which] is due to
one of the two contractors in an exchange [which is] devoid of a countervalue (al-Hidaya, vol. 2, 78). Later al-
Tumurtashi (d.1004) expands this with: ‘[Riba is a] stipulated excess [which is] devoid of a countervalue, [based
upon] a legal measure, for one of the two contractors, in an exchange contract” (Muhammad ibn ‘Abdullah al-
Tumurtashi, Tanwir al-Absar wa Jami‘ al-Bihar, printed with the commentary of Muhammad ibn ‘Alf al-
Haskaft al-Durr al-Mukhtar (Beirut: Dar al-Kutub al‘Ilmiyya, 2002), 340). al-Marghinani has specified that the
excess must go to one of the contracting parties, and al-Tumurtasht has included this and added that the excess is
known by the legal measure. al-Sarakhsi’s definition can thus be taken as the basic formula as it concerns all the
essential elements of the later definitions. The later additions signify a need to stress certain aspects previously
assumed or understood, but later mentioned explicitly to remove any doubt. They are important insofar as they
demonstrate an agreement on the underlying concepts and signify different attempts to capture those concepts in
a single definition. These additions, which are no doubt correct, do not, however, change the substantive notion
of riba and hence it is al-Sarakhsi’s definition which will be used.

82 Rafiq Yanus al-Misti, states that: ‘It appears that it is difficult, to define #iba, [in a] single definition [which]
encompasses all three types of riba, and [thus] the attempts of the jurists remain obscure and difficult to
comprehend’. He then goes on, to use al-Sarakhsi’s definition to show the meaning of riba al-fadl, assuming that
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that this ‘incorporates excess in amount and it incorporates excess in state, such that one of
the two [represents] cash and the other delay, and both of them are intended by the [prophetic]
statement”.®* By virtue of this interpretation, i.e. that excess refers both to the commodity and
the time factor, al-SarakhsT ensures that his definition covers the quantitative excess in riba
al-fadl and the excess of delay in riba al-nasa’a and also when they occur together in riba al-
Jahiliyya.®> Another important point is that the meaning of fagdl is not to be understood
linguistically, as any excess, but rather, as that excess which is specified by the law to be an

excess.%

1.3.2.2 al-Khali ‘an al- ‘lwad — Devoid of a Countervalue

In commercial exchange the jurists identify a legal countervalue using the term mal
mutagawwim.®’ This binary term is made up of two separate concepts; 1) mal, which refers to
any object; goods and property as long as they have a tangible utility (al-intifa’ haqiga), and
2) mutagawwim, which means that the object’s utility is upheld by the law (al-intifa“ shar")
and hence the object carries an exchange value.®® These two terms operate individually and
are not always complementary, such that not all things considered as mal are regarded by the
law as having an exchange value, and conversely, not all things with an exchange value are
mal. This means that countervalues in a synallagmatic contract fall into one of four

typologies:

fadl in the definition refers to riba al-fadl alone. See the author’s al-Riba wa al-Hasm al-Zamani fi al-\qtisad al-
Islami (Damascus: Dar al-Maktabit, 2000), 11-12.

8 <\Wa al-fadl al-riba’.

8 al-Sarakhs, al-Mabsiit, vol. 6, book 12, 130.

8 Rafiq Yunus al-Misri, al-Jami " fi Usil al-Riba, 2" ed. (Damascus: Dar al-Qalam, 2001), 169.

8 This is perhaps why al-Tumurtashi has included it in his definition by adding the proviso, using a legal
measure.

8 Aba Zahra, al-Milkiyya, 48-50.

8 al-Kasani, Bada i, vol.6, 549-68.
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1. Those which are neither mal nor are they mutagawwim; such as a free person or
Oxygen in the air.* These are not susceptible to any type of contractual exchange.

2. Objects which are mal but are not mutagawwim. Wine and pigs are considered mal but
for Muslims they have no tagawwum, i.e. the law does not uphold their utility, and
hence they have no exchange value. These items can only be exchanged by non-
Muslims for whom the law does guarantee their exchange value.*

3. Things which are mutagawwim but are not considered mal. This manifests in non-
commercial transactions in which a monetary value is designated by the law for
objects which are not mal, yet are valorised. These monetary values are known by
specific terms such as diya (blood money), arsh (compensation), mahr (nuptial
payment) and occur in what Baber Johansen has termed, contracts of social
exchange.”

4. Objects which are both mal and mutagawwim, such as food, metals, horses etc.
Objects which accept this dyadic appellation exclusively qualify for commoditisation

in contracts of commercial exchange and form the res in commercio.

This typology has a two-fold significance with reference to the definition of riba. The first is
that only legally recognised commodities are regarded as valid countervalues (‘iwad) and
hence subject to the rules of riba.?? Secondly, anything which is an acceptable iwad can act

as a countervalue and its presence, irrespective of its actual value, necessitates the absence of

% al-Sarakhst, al-Mabsi, vol. 6 book 11, 73.

% Ibid, vol. 7, book 13, 30; Abii Zahra, al-Milkiyya, 49-50.

%1 Baber Johansen, “Commercial Exchange and Social Order in Hanafite Law,” in Law and the Islamic World:
Past and Present, ed. Christopher Toll and Jakob Skovgaard-Petersen (Copenhagen: The Royal Danish
Academy of Sciences and Letters, 1995), 89, 93.

%2 al-Kasani, Bada’i , vol.7, 81; Johansen, Commercial Exchange, 90.
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riba. This particular aspect of the definition will become important later on when the specific

substantive rules are examined.*

1.3.2.3 al-Mashrit — Stipulated

This term implies that the excess must be stipulated in the contract to be considered as riba. In
a loan transaction when returning payment of the debt, it is an acknowledged rule that not
only is it allowed to return more than the debt, but also, that it is recommended to do so. In
numerous instances when the Messenger of Allah (pbuh) had loaned an animal, he returned
one that was better than it saying that the best of mankind are those who are better in fulfilling
their dues.* In another tradition it is reported that the Prophet (pbuh) bought a camel on credit
from his companion Jabir ibn ‘Abdullah (ra) for four dinars. When they reached Medina the
Prophet (pbuh) ordered Bilal (ra) to pay Jabir (ra) with an increase, whereupon he gave him
four dinars and added one girat.> al-Shaybani, commenting on a similar hadith, says ‘there is
no harm in it [as long as] it is not a stipulation which he is bound to. And that is the opinion of
Abii Hanifa.”® If, however, the extra amount to be returned is stipulated from the outset then
it is clearly riba.”” Another important point is that if the local custom is one where usury is the
norm, and gifts are expected in return for loans then it would also be illicit to proffer a gift
even if the intention behind it is gratuitous. This is expressed in the saying of the jurists that:

prevailing customs are equivalent to expressed conditions; al-ma rif ka al-mashriit.”®

% See Saiful Azhar Rosly, “‘lwad as a Requirement of Lawful Sale: A Critical Analysis,” IIUM Journal of
Economics and Management 9, no. 2 (2001): 187-201.

% Muslim, Sahih, vol. 2, 683-84 (hadith no. 4192, 4194, 4195, 4196).

% Ibid, vol. 2, 682-82 (hadith no. 4185).

% Muhammad ibn al-Hasan al-Shaybani, The Muwayza of Imam Muhammad (London: Turath Publishing, 2004),
362. This statement from al-Shaybani refutes the assertion by Farooq that al-Jagsas was responsible for inserting
“stipulated excess” into the “orthodox definition” of riba. See Mohammad Omar Farooq, “Stipulation of Excess
in Understanding and Misunderstanding Riba: The Al-Jassas Link,” Arab Law Quarterly 21, no.4 (2007) 285-
316.

*" al-SarakhsT, al-Mabsiit, vol. 7, book 14, 44-46.

% Ibid, vol. 7, book 14, 45.
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In sales, the juridical norms affect the form that the stipulation can take. According to the
Hanafis, any additions made to the object of the sale contract are subsumed into it,
irrespective of the giver’s intention.” Such additions are hence mashriz in the sale and all
corresponding rights and liabilities apply. In a sale of gold for gold, if the buyer volunteers an
extra gram of gold for free, even if it is not a condition of the contract, it would still be
impermissible. A report regarding the prominent Companion Abi Bakr al-Siddiq (ra) states
that he was involved in selling two silver anklets; after placing them on one side of the scales,
they were slightly outweighed by the silver dirhams on the other side. The buyer then says to

him regarding the extra amount:

“That’s for you; I permit it for you’. He (ra) replied ‘[even] if you permit it for me then definitely Allah
does not permit it for me, I have heard the Messenger of Allah (pbuh) say ‘gold for gold weight for

weight, and silver for silver, weight for weight, he who increases and the one who accepts it are in the

fire”’ 100

This narration shows the point, as this is a sale transaction without a previously stipulated
condition for the extra amount. However, as the Hanafis say, the additions to a contract are
subsumed into it and hence the extra silver the buyer is offering is actually included into the
contract and violates the equivalence necessary when silver is sold for silver. Abii Hanifa
regards not only additions but also reductions as contractual obligations as both of these
would offset the necessary equivalence with the result that the contract would be void. al-
Shaybani, however, reasons that because a reduction is gratuitous in nature, it should, a priori,

be designated as a gift and thus separate to the contract.'®*

% al-Qudari, al-Mukhtasar, 73.

100 5)-San‘ani, al-Musannaf, vol. 8, 124.

101 Zayn al-Din ibn Ibrahim ibn Muhammad ibn Nujaym, al-Bakr al-Raiq Shark Kanz al-Daga ’iq (Beirut: Dar
al-Kutub al-’1Imiyya, 1997), vol. 6, 142; al-Zuhayli, al-Figh al-Is/ami, vol. 5, 3689-90; ‘Abd al-‘Azim, Figh al-
Riba, 262-3. Imam Abu Yusuf invalidates the additions and reductions and allows the initial contract.
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To conclude, it can be said that term mashrit applies both to loans and sales. In loans the
stipulation is either expressly stated, or a customary norm, whereas in sale contracts all
additions are automatically mashriz. Since loans and sale transactions essentially serve
opposite purposes, the rules governing them are understandably different. In loan transactions,
which are gratuitous in nature, additions are automatically perceived as gifts, unless
stipulated. In sales, the opposite is true as sale transactions are based upon exchange and all
additions to the contract become part of the exchange, unless of course an express statement is

given to the contrary.

1.3.3.4 Fial-Bay ‘- In a Sale Transaction

The significance of this term is merely to say, that had the above transaction (regarding
additions to sales) been concluded by expressly stating that the extra amount was a gift, then
it would not be regarded as riba.'® Gift transactions are not included in the #iba prohibition
even if they are honoured by a reciprocal gesture (al-hiba bi al- iwad).® If, however, the gift
exchange is stipulated as commutative from the outset (al-hiba bi shar al- iwad), it becomes

subject to the normal rules of sale.'®*

1.3.4 Riba Proper and Quasi-riba

The Hanafis draw a unique distinction between the different forms of riba based upon their
interpretation of objective equivalence determined using the legal measure. This hierarchy
stands in stark contrast to the other Schools, Ibn al-Qayyim and most modernist jurists. The
latter base their distinction on a legislative hierarchy which leads to a bifurcation of riba into

riba al-Qur’an and riba al-Sunna. For the Hanafis, having established that the ratio of riba is

102 o)-Tumurtashi, Tanwir al-Absar, 430.

103 al-Sarakhsi, al-Mabsiit, vol. 6, book 12, 91.
1% “Wa idha wuhiba bi-shart al- ‘iwad ... kana fi hukm al-bay °, see al-Qudiri, al-Mukhtasar, 119; also ‘fa idha
sharara al- ‘iwad yakiinu bay °, see al-Sarakhsi, al-Mabsiit, vol. 6, book 12, 92-4,
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underpinned by an objective measure of equivalence they divide the riba rules into those
which deal with an objectively discernable inequality and those riba rules which apply to

cases which lack objective measurement.

Riba proper (haqiqi) is thus applied to exchanges of the same genus with an excess amount or
a time delay. Between five kilograms of gold and six kilograms of gold there is an objectively
measurable increase of one kilogram, using the legal measure of weight. Additionally, five
kilograms of gold sold as cash in exchange for five kilograms of gold delivered after one
month, gives the benefit of an extra month; described by al-Kasani as the ‘preference of
immediacy over delay’.’®® These exchanges occur in the same genus, where inequity is
objectively discernible whereas in contracts of different genera, this situation is rather
different; how, for example, can inequity be observed in an exchange of five kilograms of

gold for six kilograms of silver, or one litre of milk for two litres of petrol.

The Hanafis note that in transactions of different genera objective equivalence is not possible
as the weight of one commodity does not correspond in value or meaning to the weight of
another commodity, and hence riba al-fadl does not operate across different genera. The riba
al-nasa’a which applies to the sale of different genera is not riba proper but rather quasi-riba
(shubhat al-riba). This means that the Shar 7a has prohibited both »iba proper and quasi-riba.
This bifurcation is not, as can be seen based upon hermeneutical provenance but rather on

their developed notion of objective equivalence.

195 <Fagl al-huliil ‘ala al-ajal’, al-Kasani, Bada’i , vol. 7, 55.
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CHAPTER TWO

APPLYING THE THEORY

Having established the general framework of the Hanafi theory, its application into the body

of commercial law will now be examined. One of the significant outcomes of the Hanafis

approach is that by presenting a definition of »iba which takes its prerogative from a Qur‘anic

injunction, there is a perceptible increase in the importance and legislative force of the riba

rules. It will be shown how in a number of disputed cases in substantive law, the Hanafis,

invariably give priority to the riba rules, and the specific application of their theory. Six cases

will be discussed as examples of how the Hanafis use their theory and also to show the

approach of the other Schools:

1.

2.

Forward sale — salam,

The concessionary exchange known as bay ‘ al- ‘araya,
Debt: gard and dayn,

Contractual stipulations — shuriit,

Pledge — rahn,

Currency exchange — sarf.

Before delving into the substantive law, some fundamental juridical concepts need to be

clarified. First is the distinction of goods into fungibles and non-fungibles and secondly is the

notion of personal obligation, dayn and its relation to fungibility.
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2.1.1 Mithliyyat and Qimiyyat

Non-fungibles, gimi, are items sold in specie, which means that the contract of sale relates to
specific items and not to a generic quantity. If they are destroyed they are not replaced by
similar goods, but compensation is based upon the specific items value. al-SarakhsT notes that
the value of an object is indeed called gima (a derivative of the verb gama, to stand) because
‘it stands in the place of the actual good, the ‘ayn’. In terms of jurisprudence, items which are
qimi are designated as ‘ayn, and always sold in specie as specific goods. Because the liability

which relates to them is for a specific good they themselves are never considered to be a dayn.

Fungibles are items which are determined in a contract through their weight, volume and
number and are termed mithir; meaning that which has an equivalent and is therefore
replaceable in kind.? Because fungibles are replaceable in kind, this means that they are often
sold as personal obligations. Personal obligations are termed dayn and are dichotomised with

items sold in specie, ‘ayn.

2.1.2 ‘Ayn, Dayn and Ta yin

According to the Hanaffs, fungibles are of two types; those which accept specification or
individualisation, ta ‘yin, and those which do not. Fungibles which do not accept ta ‘yin, i.e.
they cannot be specified, are always sold as personal obligations, dayn, whereas those that do
accept specification can either be sold as a dayn or as specific goods. Gold and silver, either
as ore or when minted, constitute the first category, other fungibles fall into the second. Gold

and silver are such that even if they are specified by the contracting parties they resist

b <al-Quma summiyat gima li qiyamiha magam al-‘ayn’, see al-Sarakhsi, al-Mabsit, vol. 6, book 12, 203.

2 See Abii Zahra, al-Milkiyya, 54-58; Black’s Law Dictionary defines fungibles as: Moveable goods which may
be estimated and replaced according to weight, measure, and number. Things belonging to a class, which do not
have to be dealt with in specie. Henry Campbell Black, Black's Law Dictionary: Definitions of the Terms and
Phrases of American and English Jurisprudence, Ancient and Modern, 6™ ed. (St. Paul, Minn: West Pub. Co.,
1990) s.v. “fungibles”, 675.
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specification,® although in specific forms such as silverware or jewellery they may be
specified. Zufar, a leading Hanafi jurist, together with al-Shafi‘T take the opposite opinion

and regard both gold and silver, in all its forms, as subject to specification.’

A dayn is thus a personal obligation composed either of gold, silver, or a non-specified
fungible.® Fungibles, such as wheat, barley, salt etc., can all be sold as personal obligations, or
they can be sold as specific goods. It is up to the contracting parties to determine this by a
process of ta ‘yin. If the fungibles are specifically appropriated to the contract they become its
object and are regarded as a ‘ayn.” This means that delivery must be made in specie, not in
kind, and that their destruction prior to delivery would annul the contract.® If the items are not
specified and are sold as a dayn then the destruction of these objects is immaterial and the

seller is under obligation to deliver an equivalent.

3 “Wa al-nugid 1a tata ‘ayyan fi ‘ugiid al-mu ‘awadat bi al-ta ‘yin’, see al-Sarakhsi, al-Mabsit, vol. 7, book 14,
21.

* al-SarakhsT also mentions that if minted coins are given to a money changer as a commodate loan (i.e. not for
consumption), then they are regarded as specific and the exact same coins need to be returned. al-Sarakhst’s
formulation of the principle (see previous note) takes this into account as he restricts the rule to contracts of
exchange (‘uqiid al-mu ‘awadat). See al-Mabsiit, vol. 6, book 11, 155.

® al-Zuhayli, al-Figh al-Islamf, vol. 5, 3373,

® See Baber Johansen, The Salam Contract: Law and Capital Formation in the Abbasid Empire (11" and 12"
Centuries), 13, trans. Harvey L. Mendelsohn, [article online]; available from http://law.harvard.edu/faculty/
bjohansen/pubs.php; Internet; last accessed 03 May 2010.

A similar approach can be seen in the Common law; a textbook on commercial law states that: Whether assets
are fungibles depends not on their physical characteristics but upon the nature of the obligation owed with
respect to them. It matters not whether the subject of the contract is grain, flour or a motor car, or whether it is
tangible or intangible. In a contract for the sale of unascertained, or generic goods, the goods are ex hypothesi
fungibles, since the duty of the seller is to sell and deliver not a specific chattel identified at the time of the
contract but an article (i.e. any article) which answers to the contract description. Roy Goode, Commercial Law,
3"ed. (London: Penguin, 2004), 59-60.

8 See Muhammad Wohidul Islam, “Dissolution of Contract in Islamic Law,” Arab Law Quarterly 13, no. 4
(1998): 348.
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2.2 Forward Sale — Salam

Salam is a forward contract in which the seller takes payment for goods which he promises to
supply in the future.? What makes this contract critically distinct is that what is being sold is a
personal obligation, a dayn.'® In a normal sale contract an ‘ayn is sold for a dayn and the
object of the sale (mabi”) is invariably the ‘ayn. In salam, however, the object of the sale is
the dayn. In order to escape the prohibition of selling a dayn for a dayn,'* the price must be
paid immediately. The object is then to be delivered at an agreed time and in conformity with
the stipulated conditions. The contract allows poor farmers to sell their produce in advance
and thereby provides them with ready finance, while allowing the investor to purchase goods
at a reduced price. Because salam is a sale of fungibles with a delay, the danger of riba al-

nasd’a entering the contract becomes a paramount concern of the jurists.

The Kitab al-Asl of al-Shaybani is the first comprehensive work of substantive law in the
Hanafi School and represents the backbone of Hanafi doctrine.*? At the outset of the chapter
on sales and salam, al-Shaybani precedes his presentation of the detailed law with two
citations: The first is the hadith mentioned earlier relating to »iba and the six commodities.
The second is a statement from the Successor jurist Ibrahim al-Nakha ‘T which harmonises the
riba injunction with the salam contract. al-Nakha 1 sets out the rules of salam in the language

of the HanafT ratio:

% See a detailed treatment of this contract, see S. M. Hasanuz Zaman “Bay‘ Salam: Principles and Practical
Application,” Islamic Studies 30, no. 4 (1991): 443-61.

%1bid, 21-2

1 For the prohibition of selling a debt for a debt, see the hadith in al-San‘ani, al-Musannaf, vol. 8, 90; also see
Ziyad Ibrahim Miqdad, Bay‘ al-Dayn: Ahkamuhi wa Tatbigatuhii al-Mu ‘asira (Beirut: Dar al-Kutub al-
‘llmiyya, 2003), 55-6.

12 In fact, it is the first in Islamic jurisprudence per se.
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Conduct salam in what is [sold by] measure for what is [sold by] weight, and conduct salam in what is
[sold by] weight for what is [sold by] measure. Do not conduct salam in what is [sold by] measure for

what is [sold by] measure, nor in what is [sold by] weight for what is [sold by] weight.*?

When items are sold using the same legal measure, there is a danger of riba al-nasa’a. In the
salam contract, this is averted by ensuring that the commodities sold have different legal
measures. Weighed items are hence not to be sold for other weighed items, but rather for
items measured by volume and vice versa. The fact that the salam contract is premised upon a
delayed delivery precludes, by way of the riba al-nasa’a prohibition, that both items belong

to the same group.

The obvious possibility of riba al-nasa’a is not lost on the other schools of jurisprudence
either, all of whom, mutatis mutandis, also develop similar rules to prevent riba al-nasa’a in
their juridical prescriptions for salam. For the Malikis and Shafi‘is this means that the

contract should not have, as both its object and price, foodstuffs.'*

2.2.1 Salam in Animals

According to the Hanafis it is prohibited to exchange animals with a delayed delivery. al-
Tahawi, however, states that this is not based upon the prohibition of selling two items of the
same genus with a delay. Otherwise, he argues, it would be permissible to sell animals
belonging to different genera with a delay. The prohibition, rather, is related to the selling of
an animal as a personal obligation.’> Animals are individual creatures and each one is
recognisably different from another of the same species. It goes without saying that the four

schools agree on the fungibility of commodities sold by weight, measure length, and

3 Abi ‘Abdullah Muhammad ibn al-Hasan al-Shaybani, Kitab al-Asl al-Ma ‘riif bi al-Mabsiit (Beirut: ‘Alam al-
Kutub, 1990), vol. 5, 6.

¥ This includes foods that are fungibles, non-fungibles, storable or perishable. bn Rushd, al-Mugaddimat, vol.
1, 350; Aba Zayd, Figh al-Riba, 180-1.

' al-Tahawi, Shark Ma ‘ant al-Athar, vol. 3, 330-2.
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number.'® When it comes to animals, however, the Malikis, Shafi‘Ts, and Hanbalis, as
opposed to the Hanafis, all assert that an animal can be sold as a personal obligation."” The
former base their opinion on the strength of the ahadith allowing such a transaction. The

Hanafis also cite ahadith which support their opinion and uphold their systematic reasoning.*®

The Hanafls maintain that animals, and in fact all non-fungible items, can not be sold as a
personal obligation, dayn. al-Sarakhst argues that when a fungible is sold as a dayn, it is sold
against a description. This description is possible because fungibles are identified as being
units of a type which are all interchangeable. At the point of delivery, if the fungible matches
the description of its type then the sale is automatically concluded. If not, then a fungible
which does match the description needs to be given. This, however, is not the case in sales
based upon the description of an animal. In fact, al-Sarakhsi contends, it is almost impossible
for the description to correspond perfectly with the actual dimensions of the animal delivered.
The resulting discrepancy represents an excess for one of the parties which is not accounted
for in the contract and thus the excess does not have a countervalue.'® The possibility of this
excess occurring means that the rules of riba are applied to the contract. The riba alluded to
here is what the Hanafis call quasi-riba and, as explained earlier, leads only to a prohibition of
delay.? This application of the definition of riba, to explain a point of jurisprudence which
already has a textual basis — albeit in ahadith which are weaker than the ahadith of the other
schools — is important in that it demonstrates the approach of the Hanafis and their method of

achieving systematic consistency.

16 al-Zuhayli, al-Figh al-Islam, vol. 5, 3374. Articles sold by number, are deemed to be fungibles if they are
mutaqarib, i.e. very similar, to the point where individually they do not have distinct values, like eggs, walnuts,
etc.

Y Ibid, vol. 5, 3621. The Malikis additionally allow all chattels and animals that can be precisely described. See
Ibn Rushd, al-Mugaddimat, vol. 1, 350-1.

18 al-Shaybani, al-Hujja, vol. 2, 479-98.

19 al-Sarakhs, al-Mabsit, vol. 6, book 12, 139.

20 al-Marghinani, al-Hidaya, vol. 2, 79.
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2.3 The Concessionary Exchange, Bay ‘ al- ‘Araya

In an exchange of different types of dates, the rules of riba demand both quantitative
equivalence and immediate delivery. The requirement for quantitative equivalence means that
dates can not be sold through an estimation (juzaf) of their quantities and that ascertaining
equivalence using the legal measure is a necessary condition of contractual validity.?* In
addition to this requirement, all the schools of law, except the Hanafis, also prohibit the sale
of fresh dates (rurab) for dried dates (tamr) even if they are sold in equal quantities.?? This is
due to the retrospective disparity which occurs due to a decrease in the volume of fresh dates

as they subsequently dry up.?®

Bay ‘ al-muzabana is also a sale of fresh dates for dried dates although the fresh dates are still
on the date-palms and their sale thus entails an estimation of their quantity.? This sale has
been specifically proscribed in the hadith as it clearly infringes the rules of riba.”® For the
Hanafis, the requirement of equivalence is violated because the quantities are sold by
estimation. For the other schools the prohibition relates to the prohibition of selling fresh

dates for dry dates and also because the items are sold by estimation.

The bay “ al- ‘araya is a sale which appears to be similar to the bay * al-muzabana and although

the schools agree that it is permissible, they differ in understanding just what it refers to.

2! al-Zuhayli, al-Figh al-Islam, vol. 5, 3685.

2 Abii Yasuf and al-Shaybani, disagree with Abi Hanifa on this point and also prohibit this transaction,
although later on al-Tahawi upholds the eponym’s opinion. See al-Shaybani, al-Muwayza, 335-6; al-Tahawi, al-
Mukhtasar, 77.

% The reasoning itself is propounded in a prophetic hadith, see Ibn Abi Shayba, al-Kitah al-Musannaf, vol. 4,
333-4.

% The meaning of muzabana given here is the one which is generally agreed upon although there is considerable
disagreement regarding its meaning. See Abt al-Walid Sulayman ibn Khalf al-Baji, al-Muntaqa: Sharh Muwagra
Malik (Beirut: Dar al-Kutub al-‘Ilmiyya, 1999), vol. 6, 186-205; Muhy1 al-Din ibn Sharaf al-Nawawi, al-Majmii *
Sharj al-Muhadhdhab (Beirut: Dar al-Fikr, 2000), vol. 11, 31-35; Shams al-Din Abu al-Farj ‘Abd al-Rahman
Ibn Qudama al-Maqdisi, al-Shar# al-Kabir (Beirut: Dar al-Kutub al Ilmiyya, nd), vol. 4, 152; Abtu Zayd, Figh
al-Riba, 285-6.

% al-San‘ani, al-Musannaf, vol. 8, 104; Aba Zayd, Figh al-Riba, 286; in a version of the hadith recorded by al-
Tahawi, the Prophet (pbuh) adds ‘dhalika al-riba’, Sharh Ma ‘ani al-Athar, vol. 3, 294.
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According to the Shafi‘Ts and the Hanbalis, it is a concession for those who need to purchase
fresh dates while all that they possess are a surplus of dried dates. The concession thus
permits the sale by estimation and limits the amount of fresh dates that can purchased in a
single transaction.”® The Shafi‘Ts, however, do not restrict this trade to the needy but rather
permit it for the rich and the poor and allow them to use this concession as frequently as they
please.?” The Hanbalis, on the other hand, argue that because the concession is premised on
the need of the purchaser it should not be given general sanction.?® The Malikis discern that
the concession is based, not on economic need, but rather on alleviating inconvenience. The
background to the concession, according to them, is that an owner of a date-palm grove gives
in charity the specific produce of one or more date-palm trees. He subsequently finds the
repeated entry of the donee a nuisance. To avoid this inconvenience he estimates the amount
of dates on the specified trees and in exchange gives the donee an equivalent amount of fresh

dates.?®

Irrespective of their explications, what all three Schools agree upon, is that the permission for
this transaction is a concession from the riba rules in two aspects; firstly, from the prohibition
to sell fresh dates for dried dates and secondly to sell these items by estimation. What is
noteworthy is that both of these strictures are based upon the rule of riba al-fadl and the
concessions therefore represent a relaxation of the riba rules. In fact, for the Malikis, the
‘araya concession presents itself as a model for further exemptions to the »iba injunctions in

cases of mitigating hardship.*

%6 The limit is five awsuq of dates per transaction. See al-Tahawi, Shars Ma ‘ani al-Athar, vol. 3, 277; lbn
Qudama, al-Shar#k al-Kabir, vol. 4, 153.

*" al-Shafi 1, Kitab al-Umm, vol. 3, 66-7.

%8 Ibn Qudama, al-Sharh al-Kabir, vol. 4, 152-3.

2 al-Baji, al-Muntaga, vol. 6, 156-60; Ibn Rushd, Bidaya, vol. 2, 260-63.

%0 al-Baji, al-Muntaqa, vol.6, 158.
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The Hanafis explanation of the bay ‘ al-araya is essentially the same as the Malikis, except
that the Hanafis do not regard the initial charity of the date-palm owner as conferring
ownership of the dates. The owner is therefore at liberty to substitute other dates in their place
as he pleases. The owner, who is inconvenienced by the donee’s presence, estimates the
quantity of dates that the specified trees would yield and replaces them with an equivalent
amount of fresh dates.** This explanation posits the ‘ardya, in the category of charity rather
than sale and implies that it is not a contract of commutative exchange.** Whereas the other
schools accept the possibility of a concession to the riba rules, the Hanafis prefer to offer an
alternative explanation which allows them to maintain their systematic application of the riba

rules.

2.4. Debt: Qard and Dayn

The term dayn has been mentioned earlier as a personal obligation, and is a general term used
to indicate an outstanding debt without regard to its source. The term gard also refers to an
outstanding debt, although it is restricted to debts arising from loans and not credit

transactions or forward sales, and is therefore a specific type of dayn.®

2.4.1 Qard

The gratuitous loan is the philanthropic Qur’anic norm and usury is its diametric opposite.
This dichotomy demands that the two be analytically incongruent and systematically
differentiated. However, in real terms, it appears that a loan could easily be expressed as an
exchange of currency (sarf) of equal quantities of the same genus with a time delay; which

technically is riba al-nasa’a. In order to distinguish between the two, it would be impossible

3! al-Tahawi, Shark Ma ‘ant al-Athar, vol. 3, 295-99.

%2 al-Shaybani, The Muwatta, 333-4; idem, al-Hujja, vol. 2, 547-550; al-Kasani, Bada i, vol.7, 86.

% Najm al-Din Aba Hafs ‘Umar al-Nasafi, 7ilbat al-Talaba fi Istilahat al-Fighiyya (Beirut: Dar al-Kutub al-
‘lmiyya, 1997), 255.
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to prohibit any delay from a loan, as that would amount to a repayment in the contractual
session in which the money is loaned. The answer proffered by some of the early jurists was
to regard the loan as due immediately although its repayment is inevitably delayed. This
means that no specific time limit is acceptable and even if a time limit is agreed by the lender
and the borrower, it is a priori an ineffective clause. Ibrahim al-Nakha ‘T, is reported to have

said ‘a loan is due immediately [hall], even if [the parties agree] to a time’.*

The Hanafis, following their Kufan predecessor, give the same ruling.*® al-Jassas, in trying to
show the hermeneutical basis of this ruling, says that ‘what indicates the invalidity of
assigning a time [to the loan] is the saying of the Prophet (pbuh) ‘surely riba is only in

% and he did not differentiate between sales and loans and hence it [applies] to both’®’

delay’
The Hanafis find agreement in this point with the Shafi‘is and also, in one narration, from
Ahmad, although the opposite has also been reported from him. The Malikis, and notably the

later Hanbalis Ibn Taymiyya and Ibn al-Qayyim, do permit a time delay on loans.*®

Rafiq Yinus criticises the previous explanations for why there should be no time limits on

loans, noting that the real distinction is that loans are philanthropic whereas sales are

|.39

commercial.”™ Yunus, however, fails to develop this into a juridical framework which means

that the intentions of the lender and the borrower become critical in determining whether the

% Ibn Abi Shayba, al-Musannaf, vol. 4, 324. This is also the opinion of al-Awza‘i, see ‘Abdullah ibn
Muhammad al- Umrani, al-Manfa ‘a fi al-Qard (Riyadh: Dar Ibn al-Jawzi, (1427 AH), 180.

% ‘al-Qard fa inna ta jilahii la yasihh’, see al- Qudari, al-Mukhtasar, 73; al-Tahawi, Mukhtasar, 84; al-Sarakhsi,
al-Mabsut, vol. 7, book 14, 42.

% “\nnama al-riba fi al-nasi’a’.

3" al-Jassas, Ahkam al-Qur an, 468.

%8 For other scholars who also permit this, see al-Misti, al-Riba wa al-Hasm al-Zamani, 37; idem, al-Jami , 227-
232.

% al-Misri, al-Riba wa al-Hasm al-Zamant, 37; idem, al-Jami , 230.
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exchange is commercial or altruistic.”’ In the work of al-Sarakhsi, however, we find that not

only is this point noted but that it finds expression in a systematic interpretation of the loan.

Islamic jurisprudence distinguishes between commodate loans and non-commodate loans; the
former are known as ‘ariya and the latter as gard. The difference being that in ‘ariya a
specific good, a ‘ayn is given to a borrower who benefits from its usufruct. The borrower, in
turn, must return the exact same good once he has finished with it. In gard loans, the usufruct
can only be obtained through the consumption of the goods, and hence the borrower is only
obliged to return an equivalent.** The question becomes that if the gard is not a specific good
then does this mean that it is a dayn? If the answer is in the affirmative, it implies that gard is
a contract of a dayn for a dayn with a delay which is exactly the same as a currency exchange
with a delay. To overcome this problem, the Hanafis grant the gard a dual nature; in its
outward form (sira) it is regarded as a dayn, whereas in its juridical designation (fi al-/2ukm)
it is a ‘ayn.*? By considering it outwardly as a dayn recognises the fact that what is returned in
reality, is not the actual item loaned, but rather, its equivalent. This is then regarded jurdically,

to be the very item that was loaned (‘ayn al-magbiid).*

Its designation as an ‘ayn is important in that it links the gard into the Hanafi jurisprudential
framework in another way. According to the Hanafis only a dayn can accommodate a time
delay, as opposed to a ‘ayn which must be delivered immediately following the conclusion of

a contract.** The gard, now designated as a ‘ayn, cannot therefore by definition, like the

0 This is not however an unusual opinion, as it finds expression in the work of Ibn al-Qayyim. See lbn al-
Qayyim, I 'lam al-Muwagqqi ‘in, 537-38, 543-44,

*! al-Sarakhst, al-Mabsiit, vol. 7, book 14, 43; Nyazee, The Concept of Riba, 49.

%2 al-Sarakhsi, al-Mabsiit, vol. 7, book 14, 43; al-Nasafi, 7ilbat al-7alaba, 255.

*® al-Sarakhsi, al-Mabsiit, vol. 7, book 14, 38, 42.

* “Wa al-ajal la yathbut illa fi al-duyiin’, see al-Sarakhsi, al-Mabsiit, vol. 6, book 12, 167; al-Kasani, Bada’i ,
vol.7, 23-4.
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‘ariya, have a time limit.*> Although earlier jurists, as mentioned above, had the opinion that
loans are necessarily free from time limits, the jurisprudential re-structuring of the gard by the

Hanafis means that this rule is now neatly tied into their theoretical legal framework.

To conclude, the legal analysis of the Hanafis focuses on drawing substantive jurisprudential
distinctions between gard and a currency exchange with a time delay. The result is that
instead of resigning the matter to the intention of the two contracting parties, two points of
divergence are noted:
1. Qard is a transaction which does not admit of a time delay and is hence due at the
creditor’s immediate discretion.
2. Money given in a gard is regarded juridically to be a ‘ayn as opposed to money owed

from contracts of commercial exchange which are termed dayn.

2.4.2 Dayn — Da “wa Ta ‘ajjal

One of the conditions for a valid credit sale is that the credit must have a time limit which is
stipulated from the outset.*® Although the jurists unanimously permit the deferred price to be
higher than the cash price, they do not infer that the addition is in lieu of the time gap.*’ The
deferment is merely a condition which binds both parties, giving respite to the buyer and a
price increase to the seller. The issue at hand is whether the creditor and debtor can agree,
before the expiry of the time period, to reduce the debt in return for immediate repayment.*®
This practice is known as da ‘ wa ta ajjal, i.e. to reduce (the debt) and hasten (the payment).

This issue has been contentious from the very beginning of Islamic jurisprudence with the

* |bid, 143-4.

% al-Qudari, al-Mukhtasar, 65.

*" al-Zuhayli, al-Figh al-Islam, vol. 5, 3461.

8 After the time period has expired, it is allowed by way of conciliation (sulk). See Aba Zayd, Figh al-Riba,
397. For the usage of this transaction in Islamic finance, see Usmani, An Introduction of Islamic Finance, 141-
43.
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earliest authorities divided over its legitimacy. From the companions Ibn ‘Abbas (ra) allowed
it, whereas ‘Umar (ra), his son ‘Abdullah (ra) and Zayd ibn Thabit (ra) all prohibit it.*°
Among the four schools there seems to be unanimity over its prohibition, although there is a
dissenting narration from Ahmad.”® Notably, Ibrahim al-Nakha T allowed it, as did the later

Hanbalis, Ibn Taymiyya and Ibn al-Qayyim.

al-Shaybanit argues that this practice is prohibited due to the disparity between the debt and
the settlement amount. He says ‘it is as though he is selling a small [amount] immediately for
a large[r amount] deferred’.>® This means that the transaction is interpreted as though it
contains both riba al-fadl and riba al-nasa’a. Later, al-Jassas explains in clear terms the

underlying reason for the prohibition:

The reduction has only been made in lieu of the time, and this is the meaning of riba which Allah the
exalted has clearly proscribed. There is no disagreement that if a thousand dirhams were due
immediately and he said to him [i.e. the creditor] ‘give me a deferment and | will increase you in it by a
hundred’, that it is not permissible, because the hundred is a compensation for the time. Likewise,

reduction has the [same] meaning as increase because he has made it a countervalue for time.*

As was noted earlier, the commoditisation of time is proscribed as an element in the Qur’anic
prohibition of #iba.>® 1bn al-Qayyim argues however, that da ‘ wa ta ‘ajjal is the exact opposite
of riba; the latter is an increase in a debt for an increase in delay, whereas the former is a
decrease in the debt for a decrease in the delay and such reductions represent creditor

empathy rather than exploitation.>

*9 al-Shaybani, The Muwatta, 337.

%0 There is also a narration that Shafi‘T allowed it, but this is only recorded in the works of the Malikis and his
own work seems to suggest the opposite. See Abii Zayd, Figh al-Riba, 401-2.

5! al-Shaybani, The Muwatta, 337.

52 al-Jassas, Ahkam al-Qur’an, 467.

> Also see Abu Umar Faruqg Ahmad and M. Kabir Hassan, “The Time Value of Money Concept in Islamic
Finance,” The American Journal of Islamic Social Sciences 23, no. 1 (2006): 66-89.

> A similar statement is recorded from the companion Ibn ‘Abbas (ra), see Abi Zayd, Figh al-Riba, 403; and for
an alternative reason for this concession see al-Misri, al-Jami ‘, 324-5.
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2.5 Contractual Stipulations — Shurit

A prophetic maxim states that Muslims are bound by their contractual stipulations as long as
the condition does not make something licit which is illicit, or vice versa, it forbids what is
permissible.” This maxim is augmented by other ahadith which prohibit stipulations in sale
contracts and making sales conditional upon loans.”® The jurists differ in their interpretation
of these ahadith regarding the extent of contractual liberty delegated to individuals.”’
Although it is agreed that certain stipulations are permitted, such as demanding a pledge or a
guarantor in lieu of a credit sale, the method of distinguishing between acceptable and
unacceptable conditions is itself disputed. The Hanafi treatment of stipulations effectively
yields three categories:*®
1. Acceptable stipulations: Further divided into four sub-types: a) those which are
normative requirements; b) those mentioned specifically in a proof-text; c) those that
conform (mula 'im) with the purpose of the contract and d) customary stipulations.
2. Void or annulled stipulations: These carry no benefit for either party but may run
counter to contractual requirements resulting in some harm to one of the parties.
3. Invalid Stipulations: This includes any stipulation which does not fit into one of the
four categories mentioned above in 1), and more specifically, results in an additional

benefit for one of the parties.

In categories one and two, the contract is deemed to be valid, although the stipulation in
category one is effective whereas in category two it is annulled. In category three, the

stipulations result in an invalid transaction which can only be remedied by removing the

5 <al-Muslimin ‘ala shuritihim illa shart ahall haram aw harram halal’. See Usmani, An Introduction to

Islamic Finance, 73.

% See al-Tahawi, Shark Ma ‘ani, vol. 3, 313; Muhammad ‘Uqlat al-Ibrahim, Hukm Bay al-Tagsit ft al-Shari‘a
al-Islamiyya (' Amman: Maktaba al-Risala al-Haditha, 1987), 25-6.

" Muhammad Yisuf Misa, “The Liberty of the Individual in Contracts and Conditions According to Islamic
Law,” Islamic Quarterly 2 (1955): 79-85, 252-63.

%8 See al-Zuhayli, al-Figh al-Isiami, vol. 5, 3466-73; Ibn Nujaym, al-Basr, vol. 6, 140-2.
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offending condition. The important thing to notice here is that the classification singles out
‘stipulations which carry an additional benefit for one party’ as the sine qua non of the

prohibition of contractual stipulations.*®

With respect to the above three categories, the Shafi‘ls regard stipulations in category one
(apart from d) as valid, whereas stipulations in category two and three lead to contracts which
are void and have no legal effect. The lack of distinction between the two categories means
that they regard these stipulations, per se, as an infringement to the rules of exchange. They
justify their stance as the hadith which prohibits contractual stipulations is a general statement
without any indication of distinct categories. The Malikis directly oppose the Hanafis and
Shafi‘ts by validating stipulations with an additional benefit for one party. With regard to
category two, they agree with the Shafi‘Tls and regard these contracts as void. The Hanbalis
are the most liberal in allowing stipulations. In general they allow all stipulations as long as
they are solitary;* if two conditions are imposed (which are from category 2 and/or 3) then
the contract is void. lbn Taymiyya goes one step further and permits stipulations outright,
asserting that the freedom to contract is a necessary corollary of the Qur’anic mandate for
trade based upon mutual consent (taradi). He thus allows all stipulations in contracts as long

as the object of sale is permissible.”

Without delving deeply into the substantive doctrines of the different Schools, a number of
conclusions regarding the method adopted by them can be inferred. Although a number of

ahadith can be marshalled to support all their opinions, what is more critical is the

% al-Shaybani, The Muwayra, 347; al-Sarakhst, al-Mabsiit, vol. 7, book 13, 18.

% With some exceptions, see al-Zuhayli, al-Figh al-Islam, vol. 5, 3475,

% For a full account of stipulations in Hanafi and Hanbali law and the subsequent development in the latter’s
doctrine, see Oussama Arabi, “Contract Stipulations (Shurut) in Islamic Law: The Ottoman Majalla and Ibn
Taymiyya,” International Journal of Middle East Studies 30 (1998), 41-3. Reprinted in idem, Studies in Modern
Islamic Law and Jurisprudence (The Hague: Kluwer Law International, 2001), 57-60.
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hermeneutics behind their treatment of these texts. What is relevant to this study is to
demonstrate that the Hanafis, singularly, have sought to interpret this branch of contract law
with reference to their riba doctrine. For the Shafi‘ts, the dictates of the hadith prohibiting
stipulations become paramount, and hence all stipulations not exempted by a specific proof-
text are deemed to invalidate the contract. The Malikis differ with them, but only in regard to
the type of exemptions found in the proof-texts. Their approach is substantially the same
inasmuch as it makes the prohibition of contractual stipulations paramount and then looks for
textual concessions as exemptions to the norm. In direct opposition to this, is the method of
Ibn Taymiyya, which is to declare that the guiding principle in contractual stipulations is
permissibility and only when a condition opposes either the legal purpose of the contract or a

textual injunction, will the contract be invalidated.®?

For the Hanafis the normative of commutative exchange is contractual equality (wujib al-
mumadathala) and the rules relating to contractual stipulations are interpreted according to this
norm. If one party stipulates an additional benefit over and above the requirement of the
exchange contract, this stipulated addition has no countervalue in the transaction and is thus
deemed by them to be riba.%® By applying their definition of riba to this issue the Hanaffs are
not merely explaining the underlying reasoning to the injunction, but are also suggesting a
yardstick for differentiating between the different types of stipulations. This leads to a
divergence with the other schools, not only in doctrine but also in method. In explaining why
the stipulations mentioned in category two lead to the annulment of the stipulation and not the

contract, al-Kasani reasons that it is:

%2 Abu al-‘Abbas Taqi al-Din Ahmad ibn Taymiyya, Kitab al-Ikhtiyarat al- Ilmiyya in al-Fatawa al-Kubra
(Baghdad: Maktaba al-Muthanna, nd), vol. 5, 73; Arabi, Contract Stipulations (Shurut) in Islamic Law, 42-3, 59-
60.

%3 al-Marghinani, al-Hidaya, vol. 2, 59; al-Kasani, Bada i , vol. 7, 12.
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‘a stipulation with no benefit in it for anyone and so it does not require invalidation [of the contract].
This is because annulling the transaction in stipulations such as these is because they incorporate riba,
which is an additional stipulated benefit in the contract, with no compensating countervalue. This is not
present in this [type of] stipulation because there is no benefit in it for anyone, [the only issue is that] it
is an invalid condition. This does not affect the contract and hence the contract is permitted and the

condition annulled.®

What transpires is that stipulations are placed on the measure of equivalence; if they disturb
the balance and violate the required mumathala, the contract is deemed to be invalid, if not,

the stipulation itself is annulled and the contract stands.

2.6 Pledge — Rahn

The validity of stipulating a pledge is unanimously upheld by the jurists, what concerns us
here is whether they permit the pledgee to benefit from the pledge. The jurists allow pledges
to be given for most types of debts whether they are credit sales, forward sales or loans.®® The
pledge, which represents a form of security, is to be returned once the debt has been paid. If
the pledgee benefits from the pledge during this period, the additional benefit constitutes an

excess without a countervalue and is deemed to be riba.®

The Hanafis treat the pledge as any other stipulation, in that if the additional benefit is a
contractual stipulation it is prohibited as it is riba, whereas if the pledger gives the pledgee
non-contractual permission to benefit from the pledge it is allowed. Additionally, they apply
the rule that contemporary practice and custom are equivalent to contractual stipulation and if

in a particular locale it becomes customary for the pledgee to benefit from the pledge then in

* Ibid, vol.7, 14.

% al-Zuhayli, al-Figh al-Islam, vol. 6, 4222-23.

% See Nicholas H. D. Foster, “The Islamic Law of Real Security,” Arab Law Quarterly 15, no. 2 (2000): 140-41,
145-48.
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such places the pledgee will be prohibited a priori from benefiting from the pledge.®’ In fact
some of the HanafT jurists prohibited the pledgee from benefiting from the pledge outright,
whether the pledger grant him permission or not, arguing that it is »iba and thus not subject to
the pledger’s permission. Others argued that it was reprehensible even if permitted or that it

was permissible legally but not morally.®

The Malikis and the the Shafi‘ts agreed with the Hanaffs in general although they allow the
pledgee to benefit from the pledge in contracts of sale as opposed to debt and if the benefit is
stipulated in the contract and it is for a known period. They permit this by arguing that it can
be interpreted as though it is a contract of sale and hire, where the item pledged is regarded as
under hire and the rent is apportioned from the object of the sale.®® This reinterpretation is
precluded from applying to loans as there is no object of sale in it. In terms of the pledger
granting permission to the pledgee to benefit from the pledge, the Malikis prohibit this

whereas the Shafi‘1s allow it.

The Hanbalis like the other schools also prohibit the pledgee from benefiting from the pledge
except that they make an exception in the case where the pledge is an animal. In this case they
allow the use of the animal for carriage and also for its milk to be consumed.’® This opinion is
upheld by Ibn al-Qayyim as it premised upon their reading of a prophetic hadith although the

other schools interpret it differently.”* The Hanbalis also, like the Malikis, do not allow the

%7 al-Zuhayli al-Figh al-Islami, vol. 6, 4289-90; Abu Zayd, Figh al-Riba, 369-70.

% For a complete account of the issue in the Hanafi school see, Muhammad ‘Abd al-Hayy al-Laknawi, “al-Fulk
al-Mashhin fima Yata ‘allag bi-Intifa’ al-Murtahin bi-al-Marhiin,” in Majmiti'a Rasa’il al-Laknawi, ed. Na‘Tm
Ashraf Niir Ahmad (Karachi: Idarat al-Qur’an, 1419 AH), vol. 3, 401-416.

% al-Zuhayli al-Figh al-Islami, vol. 6, 4291-92; Shams al-Din Muhammad ‘Arafa al-Dusiqi, Hashiyat al-Dusiigt
‘ala al-Sharh al-Kabir (np: Dar Ihya’ al-Turath al-*Arabi, nd.), vol. 3, 246. The later Shafi s appear to disagree
on this issue with their eponym; see al-Shafi T, Kitab al-Umm, vol. 3, 183.

" Ibn Qudama al-Mughnr, vol. 4, 341; al-Zuhayli al-Figh al-Islamz, vol. 6, 4292.

™ al-Tahawi, Shark al-Ma ‘ant al-Athar, vol. 3, 373-75; Ibn al-Qayyim, I‘lam al-Muwaqqi ‘in, 474-5. Ibn al-
Qayyim also suggests a kila to allow the pledgee to benefit from the pledge, see ibid, 737.
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pledgee to benefit from the pledge with the permission of the pledger in debts arising from

loans."?

The danger of riba accruing on the pledge can be seen from the stance of the four schools and
their caution in allowing the pledgee to benefit from it while the pledger is indebted to him.
The potential exploitation of the pledge in this scenario is not lost on the Schools of law and
later on their concerns will be seen to be justified when we examine the case of the antichretic

pledge, known as the bay ‘ al-wafa .

2.7 Currency Exchange — Sarf

There is a general agreement amongst the schools that both quality and workmanship are
disregarded in sales of riba commodities. This means that gold and silver, whether they be of
a high or low quality and whatever their form, either as jewellery, minted coins, bullion or
raw metal, are always to be sold in equal quantities. The hadith of the six commodities clearly
prescribes equivalence in quantity. This legal imperative is, in the language of the usilis, a
muglaq command, i.e. it is absolute with no textual qualifications. Factors, such as quality and
form, which undoubtedly impact the commercial value of these metals, are necessarily
negated from consideration when determining equivalence. Equivalence, it will be recalled is
restricted to the legal measures of weight and volume. The corollary of this, however, is that
quantitative equivalence may be achieved despite a disparity in the commercial value of the

exchanged items.

The lack of coins minted by the early Islamic state meant that individuals were often forced to

mint their own coins from private mints. In this regard, Malik is reported to have granted a

"2 Ibn Qudama al-Mughn, vol. 4, 341; al-Zuhayli al-Figh al-Islami, vol. 6, 4292-3.
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concession for those in urgent need, to exchange raw gold for minted coins with an additional
amount of gold to cover the production cost of the mint. This dispensation from the normal
rules is due to a mitigating necessity, a technique observed previously in the Maliki approach
to the ‘araya and in line with their general principles. This ruling was however overturned by
the later Malikis on the grounds that a) the increased presence of government mints overcame
the previous extenuating circumstances and b) the violation of the rules of riba al-fadl is
unwarranted.”® al-Qurtubi, clearly incensed by the concession, declares it to be pure riba and
defends the School’s eponym by saying that the narration from him is unknown and not

authenticated.”

In a case where somebody destroys another person’s gold or silver jewellery, the question
arises whether compensation should be according to its weight or its value. If a gold ring is
replaced by an equivalent weight of raw gold, it is clear that the market value of the latter will
be far less than the former. If it is replaced according to the market value of the ring, more
gold will be required than was contained in the original. This, however, violates the
requirement for quantitative equivalence. The Hanafis rule that in order to provide equitable
compensation, it is the market value which must be replaced. The replacement, however, must
not violate the rules of riba al-fadl and so the payment must be made in a different currency,
i.e. by using silver.”” This solution achieves both aims of equitable compensation and
maintains the systematic application of the riba rules. This example shows that even in cases

of compensation, priority is given to the systematic application of the riba rules.

& al-Baji, al-Muntaqa, vol. 6, 228-9.
™ al-Qurtubi, al-Jami , vol. 3, 351-2.
7> al-Sarakhsi, al-Mabsiit, vol. 6, book 11, 95.
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2.7.1 Gold, Pearls and Embellished Swords

Having established that quality and value are redundant in transactions of »iba commaodities,
the jurists differed on the application of this principle in sales of items which contain gold or
silver. These are exemplified in the works of jurisprudence by two items; a necklace
consisting of gold and pearls and an embellished sword. The first represents an example of an
object in which the gold can be separated and the second where it can not. The first example
finds explicit mention in a hadith, where the companion Fadala ibn ‘Ubayd al-Ansari (ra)

narrates that:

‘I bought, on the day of Khaybar, a necklace of gold and pearls for twelve dinars. Subsequently, |
separated it (i.e. the gold from the pearls) and found that it (the gold) was more than twelve dinars. |

mentioned that to the Prophet (pbuh) and he said: It is not to be sold until it is separated’ "

The jurists differed in regards to their interpretation of this hadith. For the Hanbalis and the
Shafi‘1s the ruling is clear; objects containing gold should not be exchanged for gold unless
the gold is separated and sold for an equal weight of gold and the remainder of the object sold
separately.”” If the items cannot be separated then the object should not be sold for gold but
with silver, or vice versa if the object is adorned with silver. The Malikis give a similar ruling
for separable objects, whereas for inseparable objects, or those in which the separation would
damage the object, they took into consideration the relative quantity of gold in the object of
sale. If the gold constitutes less than one third then it is considered to be subordinate (taba ) to
the object and equivalence is disregarded as a necessary condition.” If the amount of gold or

silver is more than one third then the sale is not permitted.

’® Muslim, Sahih, vol. 2, 678 (hadith no. 4160).

" Ibn Qudama, al-Mughn, vol. 4, 155-7; al-Misri, al-Jami ‘, 150-1.

"® Riba al-nasa’a must also be avoided and the exchange must therefore be immediate. See Sahniin ibn Sa‘id al-
Tantkhi, al-Mudawwana al-Kubra (Beirut: Dar al-Kutub al- Timiyya, 1994), vol. 3, 22-3; al-Baji, al-Muntaqa,
vol. 6, 248-51.
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al-Tahawi demonstrates that alternative narrations of the hadith show that the injunction ‘not
to sell until separate’ is not uniformly recorded in all the lines of transmission of the hadith.
From this, he infers that far from being a distinct substantive rule, the prohibition is basically
a cautionary measure, where the unknown quantities of gold may lead to riba al-fadl.
Whether the gold or silver can be separated or not, is immaterial for the Hanafis, the crucial
issue is determining equivalence. They state that if equivalence can be ascertained through a
judicious inspection of the objects of sale, then as long as the gold or silver in the price is

more than the gold or silver in the object, the sale is allowed.™

This line of argument, however, involves more than simply estimating the quantities of gold
or silver. A major aspect of the problem is not merely to ensure that the »iba commodities are
sold with due regard for equivalence, but also to determine whether the individual value of
each component in the transaction needs to be taken into account. In a sale where two items
are purchased for a single price, the price distributes itself proportionally between the items
according to their respective values.?® For example, if a table and chair are purchased for a
combined price of £100, the price is distributed across the two items depending on their
relative values. If the table has a market value of £90 and the chair a value of £30 then clearly
the ratio of their values is three to one. This means that from the price of £100, three quarters,

£75, will be apportioned to the table and the remaining quarter, £25, to the chair.

Apart from the Hanafis, all the other schools insist that this standard rule is also effective in
transactions of gold and silver. Hence, even if the gold is assumed to be more than the gold in
the object, when the price is distributed across the items it may transpire that the amount

apportioned to the gold in the object is not equal to it. For example, if a sword contains 5kg of

" al-Tahawi, Shark Ma ‘ani al-Athar, vol. 3, 342-7.
% Tbn Qudama, al-Mughni, vol. 4, 157.

75



APPLYING THE THEORY

gold and the other materials that make up the sword are worth 2%2kg of gold, the ratio of the
value of the gold with the rest of the sword is two to one. If this sword as a whole is
exchanged for 6kg of gold, the price is distributed in the ratio of two to one. The result is that
4kg of the price are apportioned to the 5kg of gold and the remaining 2kg to the remainder of

the sword. This, however, constitutes riba al-fadl.

The Hanafis argue that in exchanges of the commodities of riba, value is not taken into
consideration and only equivalence in weight is relevant. Although they agree that
distribution by value is the norm of commercial exchange, they prioritise the demands of the
riba rules to negate the notion of value from this transaction. In the example above, they
assert that the apportioning of the price is irrespective of the proportional ratios of their
values, and hence 5kg of gold from the price is equated with 5kg of gold in the sword, and the
remaining 1kg of the price is allocated to the remainder of the sword. As long as there is
enough gold in the price to cover the gold in the sword and some left over to allocate to the

remainder of the sword they permit it.

al-Tahawi argues for this point using the following simple example:** A 2kg bullion of gold is
exchanged for two dinars. The dinars weigh 1 kg each, but one is of a higher quality than the
other and is twice its value. If, as the other Schools argue, the proportional value of each
separate item is considered in distributing the price, then two thirds of the gold bullion should
be allocated to the higher quality dinar and one third to the low quality dinar. This means that
the high quality 1kg dinar is allocated to 1%kg of the gold bullion and the lower quality 1kg
dinar to %kg of the gold bullion. This quantitative disparity, which occurs if the price is

apportioned according to value, is tantamount to riba al-fadl. This according to al-Tahawi

81 Numerical clarification has been added to the example. al-Tahawi, Shark Ma ‘ani al-Athar, vol. 3, 343-4.
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would invalidate the sale, whereas in actual fact this sale is unanimously upheld by the jurists.
The Hanafis therefore argue that when distributing the price over numerous items of
exchange, the value of each item must not be taken into consideration and instead sales

involving usurious commaodities should be analysed solely with regard to the legal measure.

2.7.2 At the Systematic Periphery

The line of argument outlined above can be seen in a report that Abti Hanifa said that it is
permitted for X to sell 100 dirhams plus 1 dinar to Y, in exchange for 1000 dirhams. X’s 100
dirhams are allocated to 100 dirhams from Y’s 1000 dirhams and X’s dinar is allocated to
Y’s remaining 900 dirhams.?? This reasoning, however, when taken to its logical conclusion
may lead to some undesirable results. Once value is negated, it quickly becomes apparent that
there is a possibility of exploiting this explanation. al-Shaybani, for example, was asked how
he felt about a transaction of a number of dirhams for a number of dirhams in unequal
weights, with the owner of the lower quantity compensating for the difference with some
copper coins. He replied that although it was substantively permissible it was reprehensible.
The interlocutor then asked him how it felt in his heart, to which he replied ‘like a

mountain’ &

The clear danger, not lost on the Imam, is of circumventing the requirement of equivalence by
inserting nominal items into the contract which are relatively insignificant in price, such as a
copper coin or a handkerchief. al-Shaybani’s dislike of this transaction is mirrored in al-
Kasan1’s delineation of such transactions into the following types:

= permissible without reprehension

= permitted but reprehensible

82 al-Kasani, Bada i , vol. 7, 79; al-Shayban, al-Huijja, vol. 2, 584.
8 al-Kasani, Bada’i , vol. 7, 79.

77



APPLYING THE THEORY

= invalid
The demarcation between a permissible exchange without reprehension and one that is
allowed but reprehensible is based on whether the additional item is, by market standards, of
similar exchange value as the extra amount of gold or silver. If the additional item is only a
nominal item, such as a single copper coin or a walnut and clearly not equivalent to the extra
amount of gold or silver, then the sale is reprehensible. If the additional item is of no

commercial value, i.e. not considered mal mutagawwim, then the transaction is invalid.®*

The important point to note is that although it may be clear that an item has been inserted into
the transaction nominally, and only for the purposes of exploiting the substantive doctrine of
the Hanafis, they still permit it, albeit reprehensively. Their commitment to their systematic
reasoning is clearly expressed by their refusal to prohibit this transaction. The Madinan jurists
including Malik held this transaction to be prohibited saying that it is a means (dhari ‘a) to
riba. al-Shaybani, in a telling rejoinder to them, repeatedly asserts that jurisprudence is not
formulated based upon doubts or possible outcomes and the accusations that they may
occasion.®® It is, rather, the result of a methodically consistent application of legal theory.
Commenting on the method of the Hanafis in contrast to their predecessors, Ansari

pertinently, although somewhat exaggeratedly, states that:

‘Again and again established practices were disregarded, considerations of administrative and judicial
convenience were set aside, and even the demands of ethical considerations ignored by Ab{ Hanifah

in favour of the dictates of systematic consistency.’®

8 1bid, vol. 7, 80.

8 al-Shaybani, al-Huijja, vol. 2, 585, 575.

8 Zafar Ishaq Ansari, The Early Development of Islamic Law in Kdfah with Special Reference to the Works of
Ab( Yasuf and Shaybani (PhD diss., McGill University, 1966), 330.

78



APPLYING THE THEORY

2.8 Summary of the Hanaft Theory of Riba

The Hanafi theory of riba has been traced through the exegetical and jurisprudential

compendia. The approach of this School is characterised by an attempt to present an

analytically coherent account for the different types of riba mentioned in the texts of the

Qur’an and the Sunna. Having articulated their hermeneutical interpretation, they apply their

doctrine into the various branches of commercial law. A number of examples were selected to

demonstrate the application of the theory and also to compare and contrast their approach

with the other Schools of Islamic law. From this presentation of their substantive doctrine a

number of conclusions can be drawn.

Systematic consistency backed by the Qur’anic prerogative (based on riba being
mujmal) results in the pursuance of substantive doctrines which defy concessionary
jurisprudence and prioritise coherency.

They attempt to incorporate an objective component into the meaning of riba and
establish the means of objective equivalence through the legal measure and also to
restrict it to this.

They negate quality and value in the equation, such that the legal measure takes
precedence in all contracts of exchange of riba commodities, even when accompanied
by non-riba commodities as well.

By making riba a sub-narrative of the norm of contractual equality, they pursue all
material gains resulting from commercial exchange which have no contractual
countervalue and designate them as riba; most profoundly witnessed in the field of
contractual stipulations (shurii).

They regard time commoditisation as a major component of the »iba prohibition.
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2.9 Ibn al-Qayyim’s Theory of Riba

In this final section, Ibn al-Qayyim’s theory of the riba prohibition will be briefly presented.
Ibn al-Qayyim was the illustrious successor of the Hanbali reformer lbn Taymiyya, a fact
amply reflected in much of his scholarly output. Ibn Taymiyya, himself, had a great number
of opinions which were distinct from the Hanbali School’s juridical and theological doctrines
which were the cause of great controversy, both in his time and up to the present day. The
theory of riba is no less significant and many of the nineteenth and twentieth century
reformist scholars inclined to his approach and believed it offered a transitory relief from the
strict application of the Shar‘a rules.®” This, in a period, when Muslims were adjusting to
evermore pervasive norms of usury-based finance projected from the West through colonial

and indeed post-colonial institutions.

2.9.1 Two Types of Riba

Ibn Qayyim lays out the basis of his theory at the very outset of his essay on riba:

‘Riba is of two types; manifest (jali) and discrete (khafi). As for the manifest, it is proscribed due to the

great harm that is in it, [whereas] the discrete is proscribed [only] because it leads to the manifest

[type]. Hence prohibition of the former is intended (gasd) and the latter is precautionary (wasila)’®

The dichotomy presented by Ibn al-Qayyim reflects what is often expressed by the jurists as
riba al-Qur’an and riba al-Sunna. The former is also known as riba al-Jahiliyya or riba al-
nast’a, whereas the latter is referred to, in its constituent two types, as riba al-fadl and riba

al-nasa’a. Although this may appear to be invoking a legislative hierarchy in differentiating

8 Muhammad Rashid Rida, al-Riba@ wa al-Mu ‘Gmalat fi al-Islam (Cairo: Dar al-Kulliyyat al-Azhariyya, 1986),
120-3; ‘Abd al-Razzaq al-Sanhuri, Masadir al-Haq fi al-Figh al-Islami (Beirut: Dar Thya al-Turath al-‘Arabi,
1997), vol. 1, book 3, 143-171; Fazlur Rahman, “Riba and Interest,” Islamic Studies 3 (1964): 32-41; Abdullah
Saeed, Islamic Banking and Interest: A Study of Prohibition of Riba and its Contemporary Interpretation
(Leiden: Brill, 1996), 41-50; Munir Ibrahim Hindi, Shubhat al-Riba fi Mu ‘amalat al-Buniik al-Taqlidiyya wa al-
Islamiyya (Alexandria: al-Maktab al-Arabi al-Hadith, 2003), 180-81; Chibli Mallat, “The Debate on Riba and
Interest in Twentieth Century Jurisprudence,” in Islamic Law and Finance, ed. idem (London: Graham and
Trotman, 1988), 69-88.

% |bn al- Qayyim, I lam al-Muwagqqi in, 326.
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between the two, Ibn al-Qayyim has a different point to stress. He quotes Ahmad as
identifying the former type as the riba regarding which there is no doubt, and which
corresponds to the formula ‘pay up or increase’.®® This, he contends, is the crux of the riba
prohibition due to the inevitable inequitous social and economic consequences which result

from the perpetual increases the debtor incurs as his financial situation deteriorates.

Riba al-fadl, he argues, will not in itself lead to those consequences directly as the excess is
given on the spot and time is not the issue. However, had traders been permitted to trade for
an excess in gold for gold, it would not be long before they developed a greed to offer an
excess in lieu of a time delay. Riba al-fadl is hence only prohibited because it will lead to riba
al-nasi’a.* Similarly, riba al-nasa’a, he explains, if permitted, would mean that gold would
be traded for gold and food for food, even though at equal quantities but with a time delay.
Once the time delay expired, it would inevitably lead to the creditor giving the debtor an
ultimatum on default of ‘pay up or increase’, and hence, this too would ultimately lead to riba
al-nasi’a.”* He suggests that to prevent people falling into riba al-Jahiliyya they were weaned
off delayed transactions of similar commodities (in type) through the riba al-nasa’a
injunction, and then they were weaned off taking an excess in the same genus through the
riba al-fadl injunction.” Prohibiting these two types of sales, he surmises, is solely for the

purpose of ‘closing the avenues’ (sadd al-dhart ‘@) which might lead to riba al-Jahiliyya.

2.9.2 The Ratio

In determining the ratio, he opts for the opinion of the Shafi‘is and the Malikis, i.e. currency

and foodstuffs. He goes on to explain why these are the critical features using arguments

& |bid.
% |bid, 327.
°! Ibid, 328.
%2 |bid.
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similar to those already mentioned by their original protagonists. In essence, his purpose is to
show that social and economic realities are determining factors in the riba prohibition. Gold
and silver are universal currencies and as such they are the standard against which all other
commodities are valued. Had riba al-fadl been permitted in different qualities of gold, this
would have lead to trading in currencies, which, as witnessed by the trade of copper coins in
his age, leads to great harm and oppression. Money is not to be traded in, he argues, as it is
not a commaodity, but rather a measure of exchange value, and it is their capacity to act as
currencies which is the effective ratio in their prohibition. He goes on to say that foodstuffs,
which are often the only means of trade for Bedouins and villagers who have no dirhams or
dinars, needs to be exchanged in the contractual session to prevent it becoming a vehicle of

credit which will lead to riba al-nasi’a.

Ibn al-Qayyim’s identification of the ratio and his stress on the economic functions of money
is not for the purpose of extending the rules, but rather, to link the explanation of these ratios

to his dichotomy of riba into two types.

2.9.3 Necessity and Need

An agreed upon principle in Islamic jurisprudence is that in life-threatening situations
mandatory prohibitions are temporarily sanctioned. The unanimous agreement on this
principle stems from its enunciation in various verses in the Qur’an, which allow a person in
dire need to consume prohibited foods, or when a person is forced by an enemy to renounce
his belief, a concession is granted to outwardly utter the words while keeping faith in his
heart.”® This principle may also be applied to the rules of riba; if a person finds no other way

of acquiring food to keep himself alive, then in such a situation »iba@ would be permitted for

% Mustafa Ahmad al-Zarqa, al-Madkhal al-Fighi al- ‘Amm (Damascus: Dar al-Qalam, 2004), vol. 2, 1003-4.
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him up to acquire the minimum that would suffice his need. Ibn al-Qayyim, however, wishes
to extend the mandate of these concessionary rules based upon life-threatening necessities.
Concessions should also be granted where a general public benefit or need requires it. Such
concessions, however, will apply only to those proscriptions which are precautionary and do
not independently, represent the ultimate purpose of the law. Ibn al-Qayyim presents
numerous examples where such a principle is observable from various branches of the law.*
The examples are rulings which the jurists would unanimously agree upon, although none

prior to him, having enunciated any such underlying principle for further application.

The importance of 1bn al-Qayyim’s bifurcation of riba, into intended and precautionary, can
now be realised. Riba al-fadl is to be permitted where a public benefit or need demands it
whereas riba al-nasi’a is not.”® He begins his application of this principle, with an issue in
which the concession to the riba rules is provided by a prophetic judgement. The ‘araya
concession has already been discussed and was noted as being a model which the Malikis had
used in developing concessions to the stringent application of the riba rules in cases of
hardship. The example is useful for Ibn al-Qayyim, in that it provides a textually based
precedent for the application of his principle to a riba transaction. The pertinence of the
example is enhanced when it is noted that the ‘araya concession relates to riba al-fadl and not
to riba al-nast’a. This lends legitimacy to his bifurcation of »iba and to the application of his

principle to only one type.

2.9.4 Jewellery and Workmanship

Previously it was noted that the jurists, in unanimity, regarded all forms of gold, irrespective

of their form, as subject to the requirement of equivalence by weight. Ibn al-Qayyim deviates

% Ibn al-Qayyim, I lam al-Muwaqqi ‘in, 330.
% Ibid, 329.
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from this consensus and attempts to show that jewellery should be exempt from the rules of
riba. It will be recalled that when determining the ratio of riba, he gives specific emphasis to
the economic and social problems underpinning the usury prohibition. His aim is to maintain
a tight link between the purpose of the divine laws and the specific substantive doctrines and

hence his attempt to regard sales of jewellery as extraneous to the riba injunction.

The crux of his hermeneutical argument is that in the ahadith which prohibit riba in
exchanges of gold and silver, reference is made to prevailing currencies and their raw
counterparts and not to jewellery. This is because the workmanship (sun ‘a) that goes into
their production, transforms them from currency to commodity and therefore, like any other
commodity, they may be sold without the need for quantitative equivalence.”® He argues
vehemently that it would be absurd to expect someone to sell his jewellery for an equivalent

weight of raw gold or silver and thereby lose the value of the workmanship:

The intelligent [person] would not sell this [jewellery] for its weight of the same genus because it is
foolish and a waste of the workmanship and the legislator is wiser than to bind the community to that
... The legislator does not say to the craftsman: sell your work for an equal weight and lose your
workmanship, and he does not say: do not work as an artisan; leave it, and neither does he say:

connive to sell your product for a greater weight with numerous stratagems (hiyal).”’

His reference to the Aiyal is important here as he repeatedly mentions them juxtaposed with
his own principle, effecting thereby a comparison of techniques for alleviating problems felt
by the public in maintaining strict adherence to the riba rules elaborated by the jurists. His
qualm is that the jurists who oppose him, deploy stratagems to circumvent the law which they
themselves have determined. His suggestion, is that the focus of the riba prohibition should

revolve around the Qur’anic type, as this is the original vice being addressed. The Sunna

% |bn al-Qayyim, I lam al-Muwagqqi 7, 330.
*" Ibid, 329, 331.
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complements this original ruling by blocking the means which are likely to lead to the
Qur’anic type. His argument is that, instead of instituting Ziyal, one should turn to the law
itself. The law provides relief in the form of concessions whenever there is an overwhelming

public need (al-maslaka al-rajiha) as evidenced in the ‘araya dispensation.

2.9.5 Ibn al-Qayyim and Reform

In other branches of commercial law it becomes clear that on most of the issues discussed
earlier where the Hanafis make the riba rules paramount, the opposite can be said of Ibn al-
Qayyim. In the contract da‘ wa ta ‘ajjal, as already stated, all of the Schools prohibit this
whereas Ibn al-Qayyim, and indeed his mentor Ibn Taymiyya, permit this. In contractual
stipulations the Hanafis are noted for attempting to make strict contractual equivalence a
normative requirement of the riba prohibition, the opposite can be seen from the Hanbali
reformers, who take a decidedly liberal stance, allowing all stipulations in principle where the
object of sale is valid. 1bn al-Qayyim’s stance on ‘araya has been noted and not surprisingly,
in opposition to the Hanafis, he chooses to interpret the exchange as a concession from riba
rather than as an act of charity. Also with the regard to the pledge, they differ with the Hanafis
in allowing the pledgee to benefit from the pledge if the latter is an animal. The final issue
with regard to loans, he adopts the opinion of the majority that time limits on loans are
permitted and concludes that the only difference between a loan and an exchange of
currencies with riba al-nasa’a is the intention of the parties concerned.”® This again is in
contradistinction to the Hanafis who leave no room for the intention of parties in determining
the legality of transactions. This point assumes critical importance in the subject of the #iyal,
where accusations regarding the purpose and intention of the Ziyal contracts lead to sustained

polemics between the protagonists and their opponents.

% \bid, 543-4.
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Ibn al-Qayyim’s legal methodology stands in stark contrast to the method of the Hanafis. This
Is observable both in his riba typologies and also in his substantive rulings. For Ibn al-
Qayyim, the purpose of the law, as opposed to its specific enactments, is given priority when
understanding the nature of the riba injunction. This concern is also reflected in his
substantive rulings, where concessions are liberally granted where the purpose of the law
deems it necessary. For the Hanafis, law must be based upon objective assessments. Riba IS
not bifurcated according to its legislative purpose, but rather according to whether it is
objectively discernible or not. In the substantive rules a similar approach is observable. The
law is applied consistently according to their juridical definition of riba. Ibn al-Qayyim
disagrees with this approach as it often leads to iniquitous results. In these situations, he
confidently demonstrates that his approach is vindicated as it provides solutions in the form of
concessions and does not require the use of stratagems. The latter, although, consonant with
the letter of the law, defy the purpose for which the laws themselves are revealed. This
contrasting approach is critically important and needs to borne in mind as we embark on a

discussion of the Aiyal.
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CHAPTER THREE

RECEPTION OF THE HIYAL: THE POLEMIC

In this chapter the polemic occasioned by the hiyal will be examined. The polemic begins
with a chapter in al-Bukhart’s collection of hadith in which the author adduces a number of
hadith to refute the methodology of the Ziyal proponents and which appear to anticipate the
use of certain kiyal. The opposition of the traditionists to the Ziyal is subsequently articulated
in specific works. An early extant example, the Ibzal al-Hiyal of Ibn Batta will be discussed
and the author’s substantive arguments noted. The polemic at its apex in the works of the
Hanbali reformers Ibn Taymiyya and Ibn al-Qayyim will then be examined. Finally, al-
Shatibi’s views on the Aiyal will be presented, as his inquiry into the magasid, the higher

purposes of the law, is crucial for grounding the Ziyal in their normative context.

3.1 al-Bukhart and his Kitab al-Hiyal

The leading HanafT jurist in al-Bukhari’s home town was Abt Hafs al-Kabir, a direct student
of al-Shaybani. He was also an authoritative narrator of all the latter’s major works and the
sole narrator of the Ziyal treatise attributed to him. al-Bukhari, in his youth, is reported to have
studied jurisprudence with Aba Hafs and later to have travelled in his search for knowledge
with the latter’s son, Abu Hafs aI-SaghTr.l al-Bukhari would therefore have known Hanafi
jurisprudence and the types of hiyal they were advocating. He would also have been
acquainted with the more controversial hiyal such as those occasioning the reaction of his

fellow traditionists. In his compendium of authentic traditions, al-Bukhari devotes a chapter to

1 “Abd al-Fattah Abt Ghudda, introduction to Kashf al-lltibas ‘amma Awradahi al-Imam al-Bukhari ‘ald ba ‘'d
al-Nas, by ‘Abd al-Ghani al-GhunaymT al-Maydani (Aleppo: Maktab al-Matba ‘at al-Islamiyya, 1993), 7-8.
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the hiyal gathering therein the traditions he regards as antithetical to the methodology of the
hiyal protagonists. The material is arranged into fifteen sections where he narrates one or
more ahadith to demonstrate a specific point. On some occasions he mentions the opposing
opinion of ‘some people’; an elliptical reference to those who disagree with him, which is
generally taken to refer to the Hanafis, although not exclusively so.? Although this is a term
he uses throughout his compendium, the number of times it occurs in the Kitab al-Hiyal,
fourteen, exceeds the number of times it occurs in the rest of his work.? This fact alone shows
the significance of the hiyal as a point of contention between the Hanafis and the

traditionists.*

The following table shows the section headings, the number of ahadith narrated in the section
and how often al-BukharT mentions the opinion of ‘some people’. This latter point serves to
indicate whether a specific contention is being addressed or not. The use of the term ‘some
people’ is not spread evenly throughout these sections, and in fact, the fourteen times that it
does occur is limited to only six sections. The remaining sections are consequently of little
relevance to the juridical notion of the AZiyal, but rather qualify by considering the broader

linguistic sense of the term.

? See Mahmid ibn ibn Ahmad Badr al-Din al-‘Ayni, ‘Umdat al-Qari Sharh Sahih al-Bukhari, 112/24, [book
online]; available from http://www.islamport.com/isp_eBooks/srh/; Internet; last accessed 04 May 2010; Aba
Ghudda, Tagdima, 7-8. Also for the various explanatory texts dealing with this term, see ibid, 12-15.

% ‘Abd al-Majid Mahmid, al-Ittijahat al-Fighiyya ‘inda Ashab al-Hadith ft al-Qarn al-Thalith al-HijrT, cited in
Abt Ghudda, Tagdima, 32.

* See ibid, 16-32; also see Christopher Melchert, The Formation of the Sunni Schools of Law, 9"-10" Centuries
C.E. (Leiden: Brill, 1997), 9. Although the author identifies the Aiyal as a bone of contention between the ashab
al-ra’i and the ashab al-hadith, his use of the sources is both uncritical and inaccurate. The former relates to his
acceptance of al-Khatib’s evidently biased narrations regarding the ascription of the Kitab al-Hiyal to Abu
Hanifa, and the latter to his understanding regarding the use of the verb ihtala in regards to hadith. The author
translates this as ‘using legal devices to nullify hadith’ (p.9), whereas legal devices have nothing to do with the
science of hadith and its use in his source’s context is in its original linguistic sense.
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Section Subject Matter ‘Some People’
1 Abstaining from Ziyal: based upon the hadith of intention. 0
2 On prayer 0
3 On Zakat — alms tax 3
4 On nikah — marriage 2
5 On restricting the water of a well 0
6 Deception in raising the price (najsh) 0
7 Deception in sales 0
8 Prohibition of the guardian exploiting a female minor 0
9 Returning stolen property to its owner upon recovery 1
10 Using deceptive arguments to win a court case 0
11 On nikah 3
12 Deceiving one’s spouse 0
13 Fleeing from plague 0
14 Gifts and pre-emption - shuf a 4
15 A tax-collector using kiyal to receive gifts 1

Table 2. al-Bukhart’s Kitab al-Hiyal

Upon further examination we can note that section four and eleven relate to marriage, and that
the issues discussed in section fifteen relate to pre-emption and thus belong to the preceding
section, and although section fourteen relates to ‘gifts and pre-emption, the subject under the
heading of gifts, actually relates to zakat. In total, the number of subjects in which al-Bukhari
takes issue with the Hanafis is therefore reduced to four (3, 4(&11), 9, 14). In the remaining
sections, in which the term ‘some people say’ is not used, the subject matter relates either; to
issues with which the author disagrees with a specific Hanafi ruling (2) or where the

linguistic usage of hiyal is being applied to an issue (5, 6, 7, 8, 10, 12, 13). These issues are
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not relevant to this study and will not be tackled as other studies have dealt with them and
discussed them at length.® The four points that remain are:

1. Zakat — alms-tax,

2. Nikah — marriage

3. Returning stolen property to its owner upon recovery

4. Shuf‘a — pre-emption

We will now discuss points two and three in reverse order.

Point three, relating to stolen property, is not about an actual 4ila proposed by the Hanafis, but
rather, the possible exploitation of a juridical stance the Hanafis take with regard to
misappropriated property. According to the rules of jurisprudence, property which is usurped
must be returned to its rightful owner. If, however, the item is not forthcoming and the thief
claims it to be destroyed or lost, the owner is entitled to compensation. The Hanafis argue that
if the owner accepts the compensation, he forfeits his right to the item should it reappear. al-
Bukhari’s objection is that this viewpoint may be regarded as a Aila by an individual who
wishes to acquire an object which the owner refuses to sell. If he misappropriates the item and
then claims that the article is destroyed or lost, he will be ordered to compensate the owner. If
the latter accepts the compensation, the ownership of the object passes to the thief, who may
then produce the item and claim it as his own. In the example furnished by al-Bukhari, a
female slave is stolen whom the thief subsequently claims has died, once he compensates the
owner with her market price, the slave girl legally belongs to him.® Ibn Hajar al-‘Asqalani, a

renowned Shafi‘T commentator on al-Bukhari’s compendium, discusses the point in detail and

> See al-‘Ayni, Umdat al-Qar7, 108/24-125/24; Ahmad ibn ‘Ali ibn Hajar al-‘Asqalani, Fath al-Bari Sharh Sahih
al-Bukhart (Riyadh: Dar al-Salam, 1997), vol. 12, 408-439.

® Muhammad ibn Isma‘il ibn Ibrahim al-Bukhari, Sahih al-Bukhdari (Liechtenstein: Thesaurus Islamicus
Foundation, 2000), vol 3, 1407.
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explains that this not a Aila for the thief. It is rather, due to the Hanafi juridical principles of

contract and the Hanafi’s would condemn any such exploitation of the rules as a sin.’

There are two sections (4, 11) on nikah in al-Bukhari’s Kitab al-Hiyal, in which the author
discusses three distinct issues. As with the point three, none of these issues are kiyal proposed
by the Hanafis, but rather, are possible loopholes which may appear due to their particular
juridical views. The first issue addressed, is the marriage contract known as shighar,” the
second, mut ‘a,” and the third, marriage by a judicial decree based upon false testimony. None
of these are put forwarded as hiyal by the Hanaffs, but they all represent points of contention
with the other Schools. As Ibn Hajar notes, the inclusion of shighar in this section is difficult
to justify especially since the Hanafis do not permit it, per se, but rather mandate that if it is
contracted the conditions of the contract will be annulled and the marriages in their correct
legal form will be effected. Ibn Hajar then presents a possible scenario where the shighar may
appear to take the form of a hila, although even then, not as a tool advocated by the HanafTs,
but rather as an exploitation of their juridical rules.® The argument against mut ‘a is aimed at
an opinion of Zufar which appears to permit a time restricted marriage (nikah mu aqgat),
although on further inspection, it, like in the previous example, means that the marriage is
effected while the stipulation of time is held to be void. Although Zufar’s opinion in this issue
is not the official ruling in the School, clearly what he is not upholding is mut ‘a marriage and
al-Bukhari’s equating his verdict relating to nikah mu’aqgat with the latter is itself,

questionable.™

7 See Ibn Hajar, Fat/ al-Bart, vol. 12, 423. The Hanafi commentator, Badr al-Din al-‘Ayni, treats the issue
briefly stating only that: ‘He (al-Bukhari) intends by ‘some people’ Abu Hanifa [although] his mentioning of this
chapter here has no justification because it is not the place for it; all he intended by it was to disparage the
Hanafis’. al-'Ayni, ‘Umdat al-Qar, 115/24.

8 Shighar is to when a girl is wedded on the condition that the sister of the groom is wedded to her brother.

% Nikah al-mut G is to contract a marriage for a limited period of time. At the end of the time period the contract
automatically expires.

19 See 1bn Hajar, Fath al-Bari, vol. 12, 417-8.

1 Ibid, vol. 12, 419; al-‘Ayni, ‘Umdat al-Qari, 112-3/24.
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The last issue related to nikah is the use of false witnesses to testify to a marriage. The
Hanafis are of the opinion that in a case where a man claims a woman to be his wife and she
denies the claim, then once a judge has given a verdict in favour of the man based upon
witness testimony, a man may have licit relations with his wife which are morally and legally
correct. That being the case, it would be possible then for any individual to marry the girl of
his choice by using such false witnesses in the knowledge that the verdict of the judge will
legalise and give religious sanction to his sexual relations with the women. Again this is not a
hila put forward by the Hanafis, but a result of their position regarding the ethical and legal

value of a gadi’s verdict; a subject far greater than this single instance of possible misuse.

These examples are important in understanding the nature of the Ziyal polemic as they show
that in many instances what is being argued against is not an actual kila advocated by the
School, but rather, the possible stratagems that persons acting mala fide may employ. al-
Shaybani, himself identifies material in the jurisprudence of the Medinese jurists which he
regards as potential routes for exploitative kiyal, although the authors of such opinions never
intended them as such.'? Likewise, for most jurists the ’ina contract is perhaps the most
manifest hila for riba, yet it is part and parcel of al-Shafi‘T’s normal doctrine; not advocated
as a hila, because, as is well known, he was generally opposed to the kiyal. The point being
that although jurists themselves have not identified some of their own normative doctrines as

valid hiyal, their opponents have often highlighted them as such.

Having discussed the issue of indemnity and nikah, that leaves two topics, zakat and shuf a.
These two issues represent the substantive material of al-Bukhari’s chapter as they relate to

actual Aiyal suggested by the Hanafis and are perhaps the most controversial Ziyal permitted

12 See for example al-Shaybani, al-Hujja, vol. 2, 503-509. Where he comments: ‘ma ahwan hadhihi al-hila fi al-
riba in kanat tajiiz’ — what a simple ruse for usury were it permissible.
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by them. After a thorough study of al-Bukhari’s Kitab al-Hiyal, a recent scholar, ‘Abd al-
Majid Mahmid, similarly concluded that:

There is not in the Aiyal for which al-Bukhari reproached the Hanafis, what can possibly be counted
amongst the hiyal which are attributed to them, except what is connected to zakar and shuf“a ... As for
what is besides these two issues, then the opinion of the Hanafis in them is not from the kiyal type, even

though their opinion may facilitate the way for a hila for the one who desires it."

These two #kiyal, as well as those used to avoid the usury prohibition, are perhaps the most
controversial of all the ziyal, not only between the Schools, but also within the Hanafi School

itself. We will discuss these two topics in the next chapter when we deal with Ziyal genre.

3.1.1 al-Bukhart’s Juridical Stance

To have composed a chapter of fifteen sections of which only two genuinely reflect the
Hanafis position may seem to be a rather weak case. In defence of al-Bukhari’s approach, it
may be argued that his purpose is not to merely highlight actual or potential kiyal, but rather,
to demonstrate that the problem lies more profoundly in the juridical approach of the fZiyal
protagonists.'* This can be inferred from the fact that the initial section relates to intention and
is entitled ‘the section on abstaining from hiyal and for each individual is that which he
intends; [both] in his belief and in other than it.” al-Bukhari then goes on to narrate the hadith

of the Prophet (pbuh) which states that:

‘O mankind, indeed actions are by their intentions and for a person is only that which he intended. So

whoever migrates to Allah and his Messenger, his migration will be to Allah and his Messenger, and

3 Mahmid, al-Ittijahat al-fighiyya, 50.

4 See Scott C. Lucas, “The Legal Principles of Muhammad B. Isma ‘il al-Bukhari and their Relationship to
Classical Salaft Islam,” Islamic Law and Society 13, no. 3 (2006): 289-324. Lucas mentions that there are three
chapters in al-Bukhari’s work which he regards as an ‘articulation of legal theory’ (p.290). These are Kitab al-
I ‘tisam bi-1-Kitab wa al-Sunna, Kitab Akhbar al-Ahad, and Kitab al-Hiyal (p.290, n. 1). Lucas goes on to discuss
the first two chapters, but not the latter. He does, however, note later on that he regards all of the chapters in the
Kitab al-Hiyal as a demonstration by al-Bukhari of ‘[i]nvalid techniques of ijtizad and inappropriate sources of
Islamic law.” (p.297, n. 34).
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whoever migrates to temporal thing, to acquire it, or to a woman, to marry her, then his migration will

be to that to which he migrated”."

After quoting this hadith al-Bukhari moves on to the next section without giving any
commentary or mentioning his purpose for quoting it. The critical importance of this hadith to
the subject of the Ziyal and its perceived neglect at the hands of the Ziyal protagonists, is not,
however, lost on the reader and this is perhaps what the chapter then goes on to substantiate:
Those who disregard the role of an individual’s intention in determining the legality of his
actions, will either promote #Ziyal directly or their jurisprudence will necessarily give rise to
them. The role of intention is a crucial aspect of the hiyal opponents’ argument and al-

Bukhari’s quoting of the hadith is clearly intended to give a decisive verdict regarding it.

3.2 1bn Batta’s Ibral al-Hiyal

Ibn Batta (d.387 AH), a prominent Hanbali jurist and traditionist,® wrote his refutation to the
hiyal in response to a specific hila proffered by a Mufti which involved the marriage
dissolution procedure known as kAul‘. A man had sworn an oath that his wife would be
divorced thrice if he did not kill an innocent Muslim with whom he had had a dispute.
Regretting his oath and not wanting to carry out the killing or that his wife should be
permanently divorced, he petitioned the Mufti to provide him with a way out. The Mufti
suggested that the man should get his wife to ask for a kAul by which their marriage could be
terminated. He reasoned that once the k4ul “ was given and the marriage ended, the oath would
be rendered inoperative. The man could then remarry his wife and be absolved from his

oath.'’

1> al-Bukhari, Sahih, vol 3, 1405 (hadith no. 7039).
18 See his biography in Aba Ya‘la, Tabagat al-Handbila, vol. 2, 125-132.
7 |bn Batta, Ibzal al-Hiyal, 49-50.
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Although Ibn Batta is responding to this specific 4ila, his extensive answer includes a rebuttal
of the hiyal in general. He therefore begins by explaining the problems with the Mufti’s
solution and then draws a general conclusion from which he sets out to refute the kiyal as a
whole. A large portion of his work is also taken up in explicating his perspective on the nature

of the jurists’ role and the traits and characteristics they should aspire to.'®

3.2.1 lbn Batta’s Juridical Rebuttal

Ibn Batta summarily dismisses the solution given by the Mufti because it ignores the fact that
merely by requesting the solution, the petitioner has broken his resolve to kill his opponent,
meaning that the triple divorce had already been effected.”® He then goes on to deal with the
answer put forward by the Mufti. His first assertion is that no real jurist or jurisconsult would
give such a farwa, as the job of the jurist is to teach and guide to that which is true,?’ and not
to teach hiyal which are a deception to God and his Prophet (pbuh).? He substantiates this
assertion with two key arguments: Firstly, God has prescribed khul‘ for a specific situation
which is clearly mentioned in the Qur’an (2:229), and its usage in this Aila contradicts that
legal purpose.?’ Ibn Batta quotes numerous traditions and ruling from the jurists to
corroborate his point.?® In one tradition the Prophet (pbuh) says ‘what is wrong with people
that they play with the limits of Allah and mock his signs [by saying]: | grant you khul ", | take
you back, I divorce you’.?* Ibn Batta is making a very important point here, namely that the

laws of God have been set for a specific purpose and that they should only be used for that

'8 |bid, 50-92, 131-143. The total length of the epistle is 98 pages and thus his treatment of the jurists represents
more than a half of the total work.

9 1bid, 92-93.

20 <Ta ‘lim al-haq wa al-daldla ‘alayh’, see ibid, 93.

“L 1bid, 94.

22 «Qad wada * al-khul  fi ghayr ma sana‘ Allah lahii wa qasad’. This is a point he makes repeatedly throughout
his epistle which shows its importance to his argument. See ibid, 96, 105, 111, 116, 125.

% bid, 96-105.

% 1bid, 106-7. In the following tradition he quotes, the words of mockery are: | divorce you, | take you back, |
divorce you, | take you back.
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purpose, and to use them contrarily or for one’s own purpose is tantamount to playing with, or

mocking, the divine law.

His second point is that a distinguishing characteristic of the Aiyal is that in their outward
forms they conform to the law, whereas internally, they do not. He compares this approach to
the behaviour of the hypocrites, who outwardly profess themselves to be Muslims, whereas
inwardly, they are not. The result of this technique is that, according to its outward
manifestations, an action may be legally permitted, whereas religiously it is reprehensible. At

this juncture he mentions the specific warning from the Prophet (pbuh) regarding the Aiyal:

Do not commit that which the Jews committed, such that you make permissible the prohibitions of God

by the smallest of hiyal.”

Following this he goes on to discuss some of the Jewish fZiyal which this hadith maybe

alluding to. The Qur’an itself refers to the cause of one of these Aiyal:

Ask them (O Muhammad) of the township that was by the sea, how they did break the Sabbath, how
their big fish came unto them visibly upon their Sabbath day and on a day when they did not keep

Sabbath came they not unto them. Thus did We try them for that they were evil-livers.?®

The Jews were rebuked for setting out their fishing nets on the day before the Sabbath. The
fish would be trapped as they appeared on the Sabbath and the Jews would then take them
from the nets on the next day. By this argument the Jews intended to violate the Sabbath, not
openly, but by outwardly conforming to the law while intending the opposite. The Jewish

tendency to interpret their religious rules in this way is highlighted in a tradition where the

2 <L tartakibii ma irtakabat al-yahid fa-tastahillin maharim Allgh bi adna al-hiyal’, see lbn Batta, bzl al-
hiyal, 112. This Jewish use of numerous legal fictions has been discussed by many authors, and with specific
regard to the usury prohibition they have been fully documented in Hillel Gamoran, Jewish Law in Transition:
How Economic Forces Overcame the Prohibition Against Lending on Interest (New York: Hebrew Union
College Press: 2008). For Jewish legal fictions in general, see Ze’ev W. Falk, Introduction to the Jewish Law of
the Second Commonwealth (Leiden, E. J. Brill, 1972), vol. 1, 22; Bertram B. Benas, “The Legal Device in
Jewish Law,” Journal of Comparative Legislation and International Law 11, no. 1 (1929): 78; B. Felsenthal,
“The Law of Release, as Understood and Practised in the Apostolic Age,” The Old Testament Student 3, no. 5
(1884): 147; Solomon Goldman, “The Legal Fiction in Jewish Law,” in Presentation Volume to William Barron
Stevenson, ed. C. J. Mullo Weir (Glasgow: Glasgow University Oriental Society, 1945), 63; Ephraim E. Urbach,
The Halakhah: its Sources and Development (Tel-Aviv: Modan, 1996), 253.

%6 (7:163), trans. by Marmaduke Pickthall.
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Prophet (pbuh) says: May God curse the Jews they prohibit the fat of the sheep and [instead]
they consume its price.”” Commenting on this incident Ibn Batta remarks that God only cursed
them because they used a hila to ‘consume’ the fat.?® In these examples lbn Batta is
demonstrating that what is important is not mere outward conformation to the letter of the
law, but rather to inwardly accept the substantive import of the law and that it, like the

outward, must equally be upheld.

He demonstrates the importance of inward conformity using a tradition in which the Prophet
(pbuh) prohibits a person, who has just concluded a sale contract, from immediately departing
from the other party out of fear that the latter may rescind the contract. From this, he infers
that this prohibition is premised upon the intention to use the departure as a hila to prevent the
other party from rescinding the contract. Had there been no such intention, the departure
would be both normal and acceptable.?® This is an important step in the argument of the
detractors of the hiyal, as the notion of intent, like in al-Bukhari’s work, is identified as an
important factor in assessing the legitimacy of actions. Ibn Batta supports this inference by
quoting Ahmad’s statement when asked about this fadith, in which he replies: it is the
invalidation (ibsal) of hiyal’.*
Ibn Batta’s approach thus contains three principal arguments:

1. The legal rules must be used as per their prescription and divine mandate and the hiyal

do the exact opposite.

%" |bn Batta, Ibzal al-hiyal, 113. ‘Consuming its price’ is explained in a similar narration which says: May God
fight the Jews, whereas fat was prohibited to them, they melted it and sold it. See Ibn Taymiyya, Bayan al-Dalil,
35.

%8 |bn Batta, Ibzal al-hiyal, 113-14.

% Ibid, 116.

* Ibid, 117.
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2. The hiyal are a deception as they outwardly simulate licit actions whereas inwardly
they aim to legalise the proscribed.

3. The intentions of the parties are critical in determining the legality of actions.

3.2.2 lbn Batta on the Jurists

Apart from his juridical arguments, another important aspect of 1bn Batta’s epistle is his views
regarding the jurists and the nature of the office they hold. At the outset of the epistle he
outlines that the most significant characteristic of the jurist is his God-consciousness and his
scrupulousness in this regard; the jurist is one who is imbued with the fear of God. Just how
this translates into a juridical methodology is explicated in his concluding chapter. Here he
quotes a number of jurists who advise that one should refrain as much as possible from giving
verdicts or delving into complex and difficult issues and that whoever tries to answer every

possible question is a madman.!

But more telling than this are his quotes which advise against pursuing exits (makharij) for
people. The Madinan jurist Rabi‘a is thus advised: ‘If a man asks regarding an issue, do not
exert yourself in giving him an exit but let your exertion be in extricating yourself.”** 1bn
Batta even attempts to vindicate this position with reference to a tradition which says that
‘speech is the agent of tribulation’. He infers from this, that the difficulties which befall an
individual are due to carelessness in speech and if a person swears an oath mindlessly, then
the consequences that he faces are his own doing. This, lbn Batta claims, belies all those who
employ Aiyal to avoid breaking their oaths and those who seek exits from their oaths and

thereby try to avoid the harm that their oaths may entail.**

% 1bid, 131-40.
%2 1hid, 133-34.
% bid, 141-42.
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3.3 The Hanbali Reformers and the Hiyal

Ibn Taymiyya wrote an extensive polemic against the kiyal which focuses on the particular
hila known as tahlil. This hila is used to permit the remarriage of a triple divorcee to her
former husband. Additionally though, he also addresses the subject of the kiyal in a more
general juridical framework. Prior to the works of Ibn Taymiyya and Ibn al-Qayyim, no
systematic analysis of the #iyal had been attempted.** The works of Ibn Batta and al-Bukhari
relied mainly on textual proofs, while also recognising the need for a deeper analysis by
highlighting the importance of intentions and motives. In the work of the Hanbali reformers

we find a comprehensive treatment of the Aiyal in terms of its jurisprudential implications.

Ibn Taymiyya, and subsequently followed by his protégé Ibn al-Qayyim, builds his case
against the Ziyal on three distinct pillars: 1) the purposes of the law, magasid al-Shart ‘a, 2)
the role of intentions, niyya, and 3) the usu/r tool of blocking the means, sadd al-dhara’i".
Although each pillar represents a distinct argument against the hiyal, the Hanbali reformers
use them as mutually complimentary pillars to build a comprehensive paradigm to stand in
contrast to their opponents. The first two elements, magasid and niyya, are used to
demonstrate how the hiyal are intrinsically antithetical to Islamic law, whereas the dhara’i*
argument is to show the incoherency of the kiyal with the general trend of the law. Each pillar

will be examined in turn and their importance to the kiyal polemic noted.

3 A manuscript written by a Hanbali Abd al-Rahman ibn Ibrahim ibn Uthman under the title al-Radd ‘ald man
Tamassak bi-Madhhabay Imamayn Abt Hanifa wa al-Shafi 7 fi Istibahat al-Riba bi-al-Hiyal, has been edited and
published. The manuscript is dated 674/1275 and therefore predates the work of both of these authors. Although
no information beyond the name of the author is given. | have been unable to find any other biographical
information regarding this author and the editor of the manuscript has notified me (in a personal communication)
that he also could find no other information regarding the author. The arguments given by lIbn Taymiyya and Ibn
al-Qayyim are similar to those given in this earlier treatise, although the latter is certainly not as lengthy or as
thorough as the former two. The precise relationship of this treatise and its author to Ibn Taymiyya and his
treatise awaits further investigation. See Saffet Kose, “Hile-i Ser’iyye Konunsunda Ilging Bir Risale,” Islam
Hukuku Arastimalar1 Dergisi 1 (2003) 231-255.
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3.3.1 Magasid al-Shari ‘a

Magasid al-Shart ‘a refers to the purposes, aims and objectives of Islamic law and represents
an attempt by certain jurists to decipher a teleology from the positive injunctions of the
Shari‘a. Ibn Taymiyya was a keen proponent of the magasid theory and also of its
jurisprudential corollary maslaka.>® The importance of the magasid to Ibn Taymiyya’s
arguments against the kiyal become apparent from the very outset of his volume devoted to
their refutation. Ibn Taymiyya, like Ibn Batta associates the Aiyal with its pejorative meanings
of deception and trickery. The meaning which is common to all these terms, he avers, is that
of someone who performs a good action outwardly, while inwardly intending the opposite in
order to achieve his objective.*® He goes on to show how the two terms hiyal and khid ‘a are
used interchangeably and how one early scholar even describes the book of kiyal as a book of
deception.?” His point is to stress, as he says, that ‘to deceive God is prohibited and the hiyal

are an attempt to deceive God’.*®

What is more important though, is how he explains this point and links it to the magasid in a
profound way: Statements are the medium through which contracts, treatises and marriage are
concluded and their effect is to allow and permit the use of what would otherwise be
prohibited. A person who makes these statements and yet does not intend the realities behind
these contracts, nor intends their magasid, for which these very words have been designated,

but rather intends the opposite, is guilty, according to him, of in fact mocking the signs of

% For his arguments in defence of the magasid, see Ibn Taymiyya, Majmii‘a Rasa’il wa al-Masa’il (Cairo:
Matba‘a al-Manar, nd), part 3, 30 (each part has separate pagination). For his use of maslaka, see al-Matroudi,
The Hanbalr School of Law, 80; Abu Zahra gives a detailed account of Ibn Taymiyya’s standpoint vis-a-vis al-
maslaka al-mursala, see his, Ibn Taymiyya: Hayatuhii wa ‘Asruhii — Ara uhit wa Fighuhi (Cairo: Dar al-Fikr al-
‘Arabi, nd); 495-500; Benjamin Jokisch, “/jtihdd in Ibn Taymiyya’s Fatawa,” in Islamic Law: Theory and
Practice, ed. Robert Gleave and Eugenia Kermeli (London: 1.B.Tauris, 2001), 128.

% |bn Taymiyya, Bayan al-Dalil, 22.

*" Ibid, 23.

* Ibid, 24.
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God because contracts and agreements are from the signs of God.* In essence, Ibn Taymiyya
is arguing that the outward forms of contracts and marriages themselves are not what God has
legislated; rather, it is the underlying purposes and realities which they serve. The medium by
which contracts occur is through human communication, specific forms of which have been
mandated by the law in order to ensure mutual understanding of the contracting parties
regarding the underlying meanings of their actions. If a person has no intention of upholding
those meanings or even effecting them, but rather involves himself in the procedure for a
purpose which contradicts the very purpose of the outward form, then this clearly is a case of

deception. The #Ziyal, he argues, all fit into this description.

3.3.1.1 Outward Forms Vs Underlying Meaning

A number of textual proofs are garnered to demonstrate that changing the outward forms or
the names of things does not affect their ruling. Ibn Batta narrates a hadith in his work
regarding the Jews being prohibited from selling the fat of the sheep, in response to which
they merely sold it after melting it down. Ibn Batta, it will be recalled, regarded this as a hila.
Ibn Taymiyya explains that when they were prohibited from sheep fat they deviously
interpreted it to mean its oral consumption and deemed fat to refer only to its original solid
state. The original term used in the prohibition is shaim, which refers to fat in its original
state, whereas once it has been melted it is called wadak They hence melted it down and sold
it, thereby consuming its price as opposed to consuming the fat itself. Ibn Taymiyya argues
that they ignored the fact that if God prohibits one to benefit from something, then there is no
difference between benefiting from its essence or its countervalue, or between its solid and
melted state, and that is so irrespective of a change in nomenclature.“’ The purpose behind the

ruling was to prohibit the Jews from taking any benefit whatsoever from the fat. Ibn

* Ihid, 25.
“ \bn Taymiyya, Bayan al-Dalil, 35-7.
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Taymiyya uses this example to demonstrate that the laws of God relate to meanings and

purposes and not merely to outward forms and names.

To support this, he presents a number of hadith which prophesy that a time will come when
some Muslims will permit alcohol, usury, bribery, killing and adultery, by giving them
alternative names.** Bribes, adultery, and usury will hence euphemistically be renamed as

gifts, marriage and sale, respectively. Ibn Taymiyya commenting on these traditions says:

This is exactly what proponents of the ziyal do, because they intend to observe the rules by adhering to
them merely through [their] words and they claim that what they have permitted is not included in what
has been prohibited even though the intellect knows that the meaning of it is the [same as] the meaning

of the prohibited thing and that it was the[ir actual] purpose.*?

He goes on to stress that renaming a things does not in itself result in a change in the rule,*®
because institutions like sale and marriage have very distinct characteristics (khasa is) which
define them, and if these are not present then these terms will not apply. Similarly, if the
characteristics of wine or usury are observable then the ruling relating to them will apply and
not the rule of their euphemistic alternatives. Ibn al-Qayyim, who relies heavily on his
mentor’s works, concurs with his analysis on this point. Riba, he points out, is not prohibited
merely due to its contractual form or wording, rather, what is prohibited is its reality, its
meaning and its purpose, and these three aspects are equally present in the hiyal of riba as
they are in its overt form. This, he goes on, is not lost on the contracting parties or on anyone
who witnesses their conduct and God knows that what they actually intend is nothing other
than the prohibited riba except that they have arrived at it through an unintended contract, to

which they have given a false name. It is known, he concludes, that this does not remove the

! Ibid, 38-43.
*2 Ibid, 43.
® “Tabdil al-nas li al-asma’ 1a yijib tabdil al-ahkam’, see ibid, 44.
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injunction, nor does it remove the essential harm which is the cause of its prohibition, rather,

it increases the harm due to the deception that it entails.**

Both of the Hanbali authors stress that the substantive rules of the Shari‘a are based upon its
purposes and objectives and do not relate merely to the outward forms and procedures. If the
Shar‘a rules are aimed at achieving certain socio-economic results this means that a failure to
adhere to the rules will result necessarily in the rise of the precise socio-economic problems
which the Shari‘a seeks to prevent. Will the use of Ziyal protect the community from these
social and economic ills or augment their rise? What the Hanbali reformers are arguing is that
the Ziyal are contemptuous of the purposes of the Shari‘a and their usage will result in the
very same results as those produced by overt violations of the law. This is a very important
consequentialist type of argument and we will later note its critical relevance when assessing

the validity of the Ottoman cash wagf.

3.3.1.2 Using the Magasid to Delineate the Hiyal

In addition to using the magasid as a benchmark for identifying those hiyal which are
impermissible, Ibn Taymiyya also asserts that any kiyal which are used in pursuit of the
magqasid through legal methods are not to be regarded as kziyal. He raises this point to refute
al-Sarakhsi’s paradigm of the kiyal as exits. In fact all ziyal which are used in pursuit of the
magqasid are not to be designated as kiyal, whether their protagonists call them as such or
not.* Ibn Taymiyya’s argument is not one of mere words, (i.e. use of the word hiyal) but
rather one of substance, he is therefore not opposed to the kiyal as a genre, but rather the

usage of specific kiyal which violate the magasid.

* Ibn al-Qayyim records the successor traditionist Ayyiib as having earlier stated: ‘Law ataw al-amr ‘ald
wajhihi kan ahwan’, see Ibn al-Qayyim Ighathat al-Lahfan, 277-9.
*® |bn Taymiyya, Bayan al-Dalil, 126-7.

104



RECEPTION OF THE HIYAL: THE POLEMIC

This becomes apparent in his treatment of equivocal speech, where he asserts that it is
subjected to the five-fold scale of legal values. Its usage would thus be obligatory (wajib) if
used to prevent a Kkiller locating his would-be victim; in other situations it may be
recommended (mustakab) or permissible (mubah), alternatively though, it may also be
prohibited, especially in situations where complete disclosure is necessary. The discerning
factor he invokes is the presence of a maslaka, i.e. the prevention of harm, either for the
listener or for the speaker.*® This is justified because the magasid of the law are geared
towards the prevention of harm and also because, while equivocation does contain a type of

deception, it is not the same as overtly lying and therefore constitutes the lesser of two evils.*’

Ibn Taymiyya uses the maslajka yardstick to both justify the use of equivocal speech and more
crucially, to limit its juridical remit and thereby prevent its usage in synallagmatic contracts.
If equivocal speech is used to circumvent what the law mandates, such as zakat and shuf"a, or
to permit what has been prohibited such as »iba and the remarriage of the triple-divorcee,
then, he infers, the maslaka is clearly lost and in its place the mafsada remains. He argues
therefore that the utility of equivocal speech is based upon the latitude which exists in the
meanings of the words and how they are understood.*® In contradistinction to this, are the
words which are effective in contracts which permit no equivocation. He quotes Ahmad as
saying that the use of equivocal language does not apply to sale transactions. Sale and
marriage are words which have legally defined meanings, if a person uses them to mean usury
or as a conduit for remarriage (tak/il) respectively, his use of these words goes beyond the
domain of their possible legal meanings. This, he argues, is because if these actual words (i.e.

usury, or taklil) are used then the contracts would be invalid. Using alternative euphemisms in

*® Ibid, 116-7.

" This is a principle strongly endorsed by the magasid theory, see ‘Izz al-Din ibn ‘Abd al-Salam, Qawa id al-
Ahkam fi Masalih al-Anam, (Cairo; Matba‘a al-Istigama, nd), 48-9, 79-83.

*® |bn Taymiyya, Bayan al-Dalil, 117.
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contracts is therefore comparable to lying and not equivocation; in the former, words which
do not encompass the reality are used, whereas in the latter, there is a possibility that they do.
Sale, he argues does not encompass usury, nor does marriage encompass one being an
intermediary for remarriage. The hiyal are, analogically speaking, akin to lying and not to
equivocation.*® This is a very powerful argument from lbn Taymiyya which ties together both
the magasid and maslaka, with the words used in a contract, to provide a coherent argument

against the use of Ziyal in bilateral contracts.

Using this approach, however, Ibn Taymiyya concedes the legitimacy of the numerous Aiyal
which do not violate the magasid. These kiyal, he states, do not fall under the purview of what
he is referring to as Aiyal in his refutation. Consequently, his treatise focuses on what are the
more controversial hiyal, the ‘ma contract and the tak/il marriage, whilst also referring
occasionally to those relating to zakat and pre-emption. It is clear that what these authors are
averse to is a limited number of kiyal and not the genre or technique itself. This can be noted
by Ibn Taymiyya’s reference to the good hiyal (al-kiyal al-hasana)™ and more clearly by the
large number of Aiyal proposed by his student Ibn al-Qayyim; over one hundred in his  lam
al-Muwagqi in and over eighty in his Ighathat al-Lahfan.®* Ibn al-Qayyim’s introductory
formula reveals their essential viewpoint, he states that the kiyal are evaluated according to
the purpose for which they are invoked; if the magsiid is good then the Aila is also good and if
it is bad then the hila is also bad, if the purpose is obedience and worship then the Aila is
likewise, whereas if the purpose is disobedience and iniquity so is the Ai/a.>* In short, the
Hanbali reformers conclude that the kiyal, both as a genre and as a legal technique, are value

neutral and that what is actually critical to their legality is the individual purposes they serve.

** |bid, 117-8.

% |bn Taymiyya, Baydn al-Dalil, 119.

*! See pages 672-740 and 302-360, respectively. Surprisingly, he even provides a hila for taklil to be instigated
by the divorcee, see, his I lam al-Muwaqqi Tn, 739.

*2 Ibn al-Qayyim, Ighathat al-Lahfan, 302.
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3.3.2 Intentions and Motives

Ibn Taymiyya sets out to conclusively demonstrate that intentions determine the legitimacy of
contracts and that their impact is not restricted to mere moral reproval. It is generally known
that the Hanafis and Shafi‘Ts do not nullify contracts based upon unlawful intents, whereas the
Malikis and Hanbalis do.>® However, as Nabil Saleh judiciously notes, their difference is not
regarding unlawful intentions when they are overtly expressed, as these would be
unanimously rejected, but rather on the probability or suspicion of an unlawful intention.>
For the Hanaffs and the Shafi‘Ts, contracts and transactions are always deemed to be lawful in
the absence of an expressed unlawful intent. This however is directly opposed by the Malikis
and Hanbalis who nullify contracts if the parties harbour an intention to violate the law,
whether that intention is made overt or not is immaterial to the legal ruling. 1bn Taymiyya
defends this position and his presentation is hence focused on demonstrating that intent has a

significant role to play in the validity of contracts.

Ibn Taymiyya demonstrates the importance of intentions firstly through the use of textual
sources which stress its centrality both to the religious value of an action and also to its legal
ruling. By religious value is meant the consequences of the action in the next life, whereas the
legal ruling relates to its temporal evaluation. The hadith quoted by al-BukharT is, in this
context, very important as it stresses that all actions are evaluated by their intentions and is

taken by the Ziyal antagonists to apply in the religious sense and also in the legal sense. Ibn

%3 For a detailed exposition see, Oussama Arabi, “Intention and Method in Sanhuri’s Figh: Cause as Ulterior
Motive,” Islamic Law and Society 4, no. 2 (1997): 200-223; Muhammad Wahid al-Din Siwar, al-Ta ‘bir ‘an al-
Irada fi al-Figh al-Islami, ('Amman: Maktaba Dar al-Thaqgafa, 1998); Paul R. Powers, Intent in Islamic Law:
Motive and Meaning in Medieval Sunni Figh (Leiden: Brill, 2006), 97-121. Powers, although relying heavily on
Arabi’s work, questions whether his characterisation of the Hanaffs is correct. His conclusion however, is based
upon his clearly errant reading of al-Kasani’s discussion on the topic, where he reads al-Kasani’s statement
waqa ‘at al-haja as ‘waqa tu al-hdja’ which he translates as ‘I insist on the specification [of the contract] by
niyya’. See Ibid, 109-10.

> Nabil Saleh, “Are the Validity and Construction of Legal Acts Affected by Cause (Sabab)? A Comparative
Study under Islamic and Arab Laws,” Arab Law Quarterly 7, no. 2 (1992): 125-6.
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Taymiyya quotes two hadith which explicitly show the religious importance of having the

correct intention at the time of entering into a contract.

1.

‘Whoever marries a woman for a dowry which he intends not to give to her, is a
fornicator and whoever incurs a debt intending not to fulfil it, is a thief.

‘Whoever takes the wealth of people intending [at the time] its repayment, God will
pay it on his behalf, [whereas] whoever takes it intending to destroy it, God will

destroy him.”*

These ahadith clearly show the important role of one’s intention and the religious value

attached to them. Although the outward forms of contracts may satisfy the legal conditions for

validity, it is clear from the hadith, that those performed mala fide will ultimately be judged

according to the intent behind them.

He then goes on to show how intent can govern the legal ruling of an action and determine the

subsequent outcome. Three examples will suffice, although he provides a host of others:

1.

A mukrim (person in the state of ikram) is prohibited from hunting although he is
permitted to consume the meat of the prey if it is hunted by a non-muzrim. If the latter,
however, makes the intention at the time of the hunt, that the meat is specifically for
the former then, according to some jurists, it becomes prohibited for the mukrim to
consume.*

The rules of riba al-nasa’a prohibit fungible items of the same genus to be exchanged
without immediate delivery. The same, however, is permitted when the intention
behind it is to give a gratuitous loan. Both contracts involve one party acquiring

dirhams, for example, and then returning their equivalent after the conclusion of the

% |bid, 59-60. The editor notes that first hadith is to be found in the Musnad al-Bazzar, with a weak chain, and
the second in the collections of al-Bukhari, Ibn Majah and Ahmad.

*® Ibid, 58-59. It should be noted that this is not the Hanafi position as Ibn Taymiyya, himself, notes. See al-
Kasani, Bada’i ‘, vol. 2, 328.
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contract. The difference between the rulings is based upon the intention of the parties.
The first transaction is commercial and hence premised upon exchange and profit,
whereas the second is philanthropic.*
3. Transactions of the coerced (mukrah) and the joker (hazil) are disregarded, precisely
due to their lack of intent.”®
Ibn Taymiyya concludes that from these examples that intents do impact the legal ruling of
actions and contracts and this, he says, uproots the very basis of the Ziyal, because someone
who uses a /kila, not only, does not intend the purpose of the contract which it is designed to
serve, but over and above that, he intends its exact opposite. The result is that instead of
realising the purpose of the contract, he does the opposite and seeks thereby to deny
someone’s legal right or to permit for himself what is not licit for him. The validator
(mufallil), hence, does not only, not intend the marriage he contracts, as the coerced or joker
does, but rather he also intends to divorce his would be wife. Similarly the person who uses
the ‘na transaction does not intend by the sale to acquire ownership of the intermediary
items, but rather to give, say a £100 pounds cash in order to receive £200 later on, which is

nothing but riba.

The response of the Shari‘a to the hiyal is to invalidate the transaction if both parties are
guilty of acting mala fide, and if it be unilateral then the transaction will stand but the real
purpose will be countered. Hence the transaction of a person who sells part of his wealth to
avoid the alms-tax, or divorces his wife to disinherit her, will be upheld although he will still
be liable to pay the tax, and his divorced wife will retain her inheritance right.*® Ibn al-

Qayyim, again concurs with his mentor:

> |bib, 60-1. This is also contrary to the Hanafi viewpoint and has been discussed earlier in the chapter on riba.
*% Ibid, 61-74.
* Ibid, 75.
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Whoever ponders over the Shari‘a and is endowed with a juridical noesis (figh al-nafs), will observe
that it nullifies the goals of the Ziyal proponents and counters them [by establishing] it’s opposite. ...
[For example,] the invalidation of a bequest, if the beneficiary kills his benefactor ... [or] the
nullification of an affirmation of money [owed] by a terminally ill [person] to his inheritor, because he
uses it as a hila to make a bequest for him.®

He also goes one step further and claims that not only is it the Shari‘a which enacts the
opposite ruling but also the divine destiny (qadr) of the offender will result in the opposite of

his unlawful intent.®*

3.3.3 Blocking the Means — Sadd al-Dhara’i -

The phenomenon of sadd al-dhari‘a is well established in the Shari‘a, as not only are the
major sins prohibited, but so is whatever is likely to lead to them: Fornication is prohibited as
are all actions which can lead to it, such as an unwarranted gaze at a marriageable woman or
to be in seclusion with her. Likewise alcohol consumption is prohibited and so its production
and trade. Although there are many examples which corroborate it as a phenomenon in the
Shari‘a, not all jurists agree to its use as a jurisprudential tool. The Malikis and Hanbalis are
it.%

in favour of it whereas the Hanafis and Shafi‘is oppose This divergence of opinion

notably reflects their difference of opinion on the role of intent.

The sadd al-dhara’i* argument builds upon the previous two and complements them and
shows that not only are the hiyal inherently counter to the Shari‘a, but also that they are
opposed by the general trend of the Shari‘a as embodied in this principle. Ibn al-Qayyim

states:

%t is not permitted to make a bequest for an inheritor. See lbn al-Qayyim, Ighathat al-Lahfan, 281.
%1 For the examples he puts forward to demonstrate this, see ibid, 281-2.
%2 Kamali, Principles of Islamic Jurisprudence, 310-20.
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The hiyal are routes (wasa'il) to the prohibited [whereas] sadd al-dhara’i * is the opposite of that and so
between the two chapters is the greatest contradiction. The legislator has prohibited the wasa il even if
[what is] prohibited is not intended by them, because [ultimately,] they lead to them. So what if the

prohibited [thing] itself is the intended [purpose].®®

These wasa’il are, however, of different grades and do not necessarily lead to a prohibited
consequence. If an action definitively leads to an illicit end, then all the jurists agree on the
prohibition of the route.®* It is regarding the case when there is only a probability that it may
lead to that unlawful end that the jurists differ; the Hanafis and Shafi‘is do not use this

principle to pre-emptively prohibit such routes, whereas the Malikis and Hanbalis do.

Ibn Taymiyya divides the routes into three types; 1) those which inevitably lead to the illicit;
these are prohibited outright, 2) those which may or may not lead to the prohibited, but
generally and normally do so; these are also prohibited and 3) those which only lead to the
illicit sometimes; if they result in a preponderant benefit (maslaka rajiha) then they are
permitted otherwise these too are prohibited. The purpose of this discussion, Ibn Taymiyya
tells us, is that the law prohibits all of these routes even in the absence of an individual’s
intention due to the fear that it may lead him to an illicit act. If a person purposely intends to
ultimately arrive at the illicit through a #kila, then this is more worthy of being blocked than
the routes and if the routes themselves are prohibited, then the Ziyal, which purposely exploit

these routes, should be proscribed a fortiori.*®

% Ibn al-Qayyim, Ighathat al-Lahfan, 283.

64 Kamali, Principles of Islamic Jurisprudence, 314-5.

® |bn Taymiyya, Bayan al-Dalil, 163. For the role of the a fortiori argument in usii/ al-figh, see Wael B Hallag,
“Non-Analogical Arguments in Sunni Juridical Qiyas,” Arabica 36, no.3 (1989): 289-296; idem; “Legal
Reasoning in Islamic Law and the Common Law: Logic and Method,” Cleveland State Law Review 34, no. 1
(1985-86): 82-5.
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3.3.4 Summary of Ibn Taymiyya’s Approach

Ibn Taymiyya’s and Ibn al-Qayyim’s arguments against the hiyal are far more advanced than
those which preceded them. They examine the Aiyal through a range of jurisprudential
discourses based upon the advances and development of legal science that had occurred prior
to their time. This leads to a far more nuanced argument against the hiyal, but also to a
differentiation of the hiyal into those which are acceptable and those which are necessarily
anathema. Using a three-pronged approach they attempt to show that those Ziyal which serve
to violate the law, either by evading one’s legal duty or by circumventing the right of anther,

must be definitively proscribed.

The juridical structure upon which their arguments rest, is primarily informed by the teleology
of the magqasid. Studies in usal al-figh were increasingly focusing on the magasid and their
importance to the ijtihad process. Ibn Taymiyya, a clear advocate of this approach, combines
them into a solid narrative together with the necessity of lawful intent. The kiyal are premised
upon ignoring both of these crucial aspects and are hence intrinsically void. To advocate the
hiyal is to deny that the Shari‘a has a purpose other than its transmitted positive injunctions,
and to ignore the role of intent is to separate the temporal from the religious; in the latter all
agree that it is intent which will be critically effective in securing one’s reward. The final
corroborative proof is found in the principle of sadd al-dhari ‘a, where they demonstrate that
as a legal trend, the hiyal are ontologically opposed to the firmly established jurisprudential
tool of sadd al-dhari‘a. The latter seeks to close any possible routes which may lead to the

illicit whereas the former seek to open and exploit those routes.

In the final analysis, however, it must be recalled that as the polemic has advanced, the degree

of recognition amongst the detractors, for certain kiyal has increased. Specifically, those Aiyal

112



RECEPTION OF THE HIYAL: THE POLEMIC

are tolerated which have a normative utility and provide valid exits to the myriad of problems
faced in sincerely following the sacred law. Ibn al-Qayyim is noted in this regard for
proffering numerous hiyal himself in both his works against the Ziyal. In a recent study of the
hiyal relating to the rules of personal status (akwal shaksiyya), the author Salih Bushish,
praises Ibn al-Qayyim for laying down both types of kiyal; permissible and impermissible,
and extols his permissible Ziyal for their complexity. These are solutions which are composed
of several #iyal linked together and are a mark of distinguish in Ibn al-Qayyim’s hiyal.?® This,
he avers, is a due to the time-lag between Ibn al-Qayyim’s own work and that of the Hanaffs,
which meant that at the time of composing his treatise, he would have had before him all of

1.8" Other studies on Ibn al-

their works from which he could eclectically extract suitable hiya
Qayyim’s hiyal have also confirmed that many of them have been taken straight from the
works of the Hanafis.?® The point here is not to note the reliance of the latter on the former,

but rather to highlight the diachronic development, both of the genre and the polemic.

3.4 The Magasid and al-Shatib1

By the time of al-Shatibi (d.790), research into both the magasid and the kiyal had reached
their apex. In the works of Ibn Taymiyya, the integration of both subjects had already begun,
where the former was used as a yardstick to evaluate the latter. Inquiry into the magasid
reached their pinnacle in al-Shatibi’s work on usil al-figh, al-Muwafagat. al-Shatibi dealt
briefly with the Aiyal and although he does not provide a lengthy analysis, his views are

important in that they represent the culmination of the diachronic development of the jurist’s

% Salih ibn Isma ‘7l Bishish, al-Hiyal al-Fighiyya: Dawabituha wa Tatbigatuhd ‘ald al-Ahwal al-Shakhsiyya
(Riyadh: Maktabat al-Rushd, 2005), 162-3, 256.

®” This is also suggested by another author, see Muhammad ibn Ibrahim, al-Hiyal al-Fighiyya fi al-Mu ‘amalat
al-Maliyya (Tunis: Dar Suhniin; Cairo: Dar al-Salam, 2009), 231.

% lbid, 177, 199-200, 249-51, 290-292; also see Muhammad ‘Abd al-Wahhab al-Bahiri, al-Hiyal fi al-Shari‘a
al-Islamiyya wa Sharh ma Warad fiha min al-Ayat wa al-Ahddith (np. Matba‘a al-Sa‘ada, 1974), 307.
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understanding and assessment of the magasid and the kiyal. All that is left for al-Shatibi to do

Is to fit the hiyal into his expansive work on the magasid and provide a narrative for them.

In the short section devoted to the Ziyal al-Shatibi summarises the arguments surrounding the
hiyal drawing on the work of his predecessors.®® His arguments in this regard, need not, then,
be reproduced.” Following his presentation of the evidences proscribing the hiyal he
concludes that they relate to those Ziyal which demolish a shari‘a principle or oppose a shari‘a
maslaka. If, however, they do neither of these, then they are neither included in the
proscription, nor are they invalid.”" The hiyal are thus divided by al-Shatibi into three
categories; those which are unanimously nullified, those which are unanimously upheld, and
finally, those in which the jurists differ. al-Shatibi, then sets out to explain this third category

through the paradigm of the magasid.

The fact that the there is a difference of opinion regarding the legality of this third group is
because it is not categorically clear whether it opposes a maslaka or not. The proponents are
of the opinion that it does not oppose a maslaka, whereas their opponents argue that it does.
al-Shatibi’s purpose here is not to deliberate over the various debates, but rather, to explain

the nature of the difference and its significance:

It is not correct to say that those who permit the use of a kila in certain issues concur [with the claim]

that it opposes in that [specific instance] a purpose of the law-giver. Rather they permit it only based

% In discussing al-Shatibi’s legal theory, Hallaq asserts that according to al-Shatibi ‘The practice of hiyal, of
arbitrary eclecticism of the four schools’ positive legal doctrines, as well as the virtual abandonment of the law is
an outcome not only of the abstract character of legal theory, but also of its highly theological, non-
humanistic outlook.” In another work he presumes that al-Shatibi’s defence of certain siyal is due to the fact that
they had crept into Maliki authoritative doctrine. Hallaq’s viewpoint is unsurprising given that he uncritically
subscribes to Schacht’s hiyal thesis. See the following, respectively, Wael B. Hallaq, “The Primacy of the
Qur’an in Shatibi’s Legal Theory,” in Islamic Studies Presented to Charles J. Adams, ed. Wael B. Hallag and
Donald P. Little (Leiden: Brill, 1991), 89; Wael B. Hallag, A History of Islamic Legal Theories (Cambridge:
CUP, 1997), 187; idem, Model Shurit Works, 119.
70 al-Shatibi, al-Muwdfagat, 448-50.
" Ibid, 451.
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upon an inquiry into its purpose and [knowing] that the issue is subsumed under the type of hiyal in

which the purpose of the law-giver is known.”

It is unbefitting to think that the masses would openly oppose the law, let alone that the great
scholars would also do so. Similarly, he argues, that those who oppose a 4ila only do so when
they deem it to be against the magqasid. Without taking sides, al-Shatibi is effectively arguing
that both sides argue from the same epistemological premise, although they differ in its
application. He goes on to demonstrate this by discussing two of the most controversial Ziyal;
taklil and bay * al-ajal. For both, he elabrates the various masalisz which are used to argue in

favour of them, whilst recognising that those are argue against them also have their evidences.

al-Shatibi concludes his treatment of the Ziyal by saying that his reason for discussing the
hiyal is due to the lack of Hanafi and Shafi‘T works available in the western lands (al-Maghrib
and al-Andalus).”® The Malikis in the West may well decry the kiyal of their eastern juridical
counterparts without even knowing their detailed legal reasoning behind them. This is
accentuated by the fact, he argues, that a jurist who is accustomed to only type of legal
methodology will be averse to the work of the other schools due to his ignorance regarding
their methodology.” al-Shatibi’s purpose is to give the benefit of the doubt to both sides by
arguing that what underpins and is central to both arguments, is the teleological pursuit of the

magqasid.

The question which arises out of this is whether the Ziyal protagonists do actually recognise
the magasid in their jurisprudence or not. It should be recalled that maslaka, as a source of
law, is only recognised by the Malikis and the Hanbalis, whereas the Hanafis and the Shafi‘is

reject it altogether. Additionally, the Hanafis did not contribute at all to the development of

72 H

Ibid, 452.
® Muhammad Khalid Masud, Shatibi’s Philosophy of Islamic Law (Islamabad: IRI, 1995), 209-11.
2T

Ibid, 453-4.
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the magqasid discourse in their usi/ works, whereas the Shafi‘is played a leading role. How
then, can the Hanafi borne hiyal be justified through the magasid? Although it seems that al-
Shatibi’s defence for the hiyal proponents contradicts their own historical record in
recognising the role of the magasid, his stance may yet be vindicated. Ahmad al-Raysiini, in
his analysis of al-Shatibi’s magasid theory, discusses the Hanaffs and their position vis-a-Vis
the magasid:
In fact, the usaliyyin of the Hanafite school were less mindful of the objectives of Islamic law than
were the scholastic theologians™ | have reviewed a number of their writings, including both earlier and
later scholars, but have found nothing of note on this score despite the fact that among jurisprudents, it
is the Hanafites who have most frequently interpreted Islamic legal rulings — both those having to do

with daily transactions and those dealing with forms of worship — in terms of their bases and

objectives.”

al-Raystini’s claim is not however backed up with any detailed examples and its application to
the Aiyal needs to be investigated further. As we take up the argument of the Hanafis and their

defence of the #Ziyal, the centrality of these teleological concerns can be observed.

3.5 The Hanafi Defence of the Hiyal

The argument of the Hanafis will be presented initially through al-Shaybani’s introduction to
the work of Aiyal ascribed to him, known as al-Makharij fi al-Hiyal. Building upon this, later
authors also discussed the paradigm of the kiyal and using the works of authorities such as al-
Jassas, al-Khassaf and most importantly al-Sarakhsi, the perspective of the school as a whole

will be explicated.

> By this he means the other three schools as their usi/ al-figh works are based upon the method of the
scholastic theologians.

’® Ahmad al-Raysuni, Imam al-Shatibi’s Theory of the Higher Objectives of Islamic Law (London: 11T, 2005),
30.
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3.5.1 al-Shaybant’s Prolegomena

al-Shaybant’s discussion begins with the interlocutor asking whether there is a hila for a
person who repudiates his wife by saying: “You are divorced’. He answers in the affirmative
saying that the person should follow up his repudiation by immediately saying ‘if God wills’
(in sha’ Allah). al-Shaybani also states that one could use this exception after a statement of
manumission in order to prevent its legal effect. Statements of Marriage, divorce and
manumission are considered irrevocable in Islamic law, such that their utterance even in jest
mandates their legal effect. The statements of an individual to his wife, ‘you are divorced’, or
to his slave ‘you are free’, will result, necessarily, in divorce and manumission respectively.
al-Shaybani shows, however, that if the speaker immediately follows up one of these phrases
with the exception ‘if God wills’ then their legal effect will be mitigated. He supports this
position by mentioning that the Companions ‘Ali, Ibn Mas‘td, and Ibn ‘Abbas (ra) and the
Successor Ibrahim al-Nakha'T all held the same opinion.”” To justify why such exceptions
should be permitted, he narrates a number of traditions from the Prophet (pbuh) extolling the
virtues of marriage while deprecating divorce as the worst of all permissible deeds.” Its
mitigation through legal means should therefore be facilitated to maintain the former and
avoid the latter. He then cites a hadith in which the Prophet (pbuh) is reported to have said:
Whosoever swears an oath and then says: ‘if God wills’, has gotten out of his oath’.”® The
Successor jurist Tawds is asked by Layth ibn Sa‘d whether this hadith applies to divorce and
manumission, and he replies that it does. The same jurists from the Companions and

Successors, mentioned previously, are quoted as concurring that exceptions are permitted in

" al-Shaybani also mentions the scholars who hold the opposite opinion; Ibn Sirin, al-Hasan al-Basri and
Shurayh. The latter held that this would be possible only if the exception preceded the statement. al-Shaybani,
al-Makharij, 1-2.

"8 Ibid, 2.

 Ibid, 3.
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oaths.®® The purpose being to show that the principle of presenting an exit from a legally

binding statement, is general in its import and not specific to one issue.

The next step in al-Shaybani’s argument is to show how the intent of a person taking the oath

can affect its meaning. The interlocutor asks:

What is your opinion regarding a person who is asked to swear an oath, [and although] he wants to
swear the oath, he wants to intend something else by it. Be he an oppressor or the one oppressed, what
should he do?

He said: Ya“qub (i.e. Abt Yisuf) told us from Abii Hanifa from Hammad from Ibrahim that he said: If
a person is asked to take an oath and he is oppressed, then his oath will be according to what he has
intended, [whereas] if he is asked to take an oath and he is the oppressor then the oath will be according

to the intention of the one requesting the oath.®
al-Shaybani demonstrates the legitimacy of this principle by quoting a prophetic tradition
which says that ‘your oath is upon that which your companion attests’. The narrator says that
he was unsure about its meaning, so he asked the Kufan traditionist Sufyan al-Thawri who

= 82
1

explained it using the same principle as al-Nakha 1. al-Thawri was a traditionist jurist and

his concurrence on this point gives al-Shaybant’s argument added credence.®®

In a critical final question to al-Thawri, the narrator asks him regarding oaths with equivocal
meanings, in which the person taking the oath is neither an oppressor nor an oppressed. al-
Thawri replies that there is no harm in it.#* al-Shaybani corroborates al-Thawri’s opinion by

adducing a number of ahadith:

% Ibid, 3.

* Ibid, 3.

*2 Ibid, 3-4.

8 For the notion of traditionist jurisprudents, see Scott Lucas, “Principles of Traditionist Jurisprudence
Reconsidered,” The Muslim World 100, no. 1 (2010): 145-56; Christopher Melchert, “Traditionist-Jurisprudents
and the Framing of Islamic Law,” Islamic Law and Society 8, no.3 (2001): 383-406.

8 al-Shaybani, al-Makharij, 4.
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The Prophet is reported to have been asked regarding a specific verse in the Qur’an to
which he replied ‘I will not leave [the mosque] until I inform you [about it].” After
getting up from his discussions in the mosque he got and headed for the exit. No
sooner had he (pbuh) placed one foot out of the mosque, than he informed the
questioner regarding the verse.®

A number of narrations are mentioned in which a man was caught by his wife with his
slave girl. His wife demanded that he demonstrates that he was not in a state of ritual
purity be reciting from the Qur’an. If he was in a state of impurity it would be due to
him having had sexual intercourse with the slave-girl. The man, who indeed had had
intercourse with the slave-girl did not want his wife to know. So instead of reciting
from the Qur’an, he read some lines of poetry in a manner that led his wife to believe
that he was actually reciting from the Qur’an. Later on he enquired from the Prophet
(pbuh) regarding his ruse. The Prophet (pbuh) saw no harm in it and in one narration

remarked that this was indeed from ‘ma ‘Grid al-kalam’, equivocal speech.®®

With regards to this last statement, al-Shaybani quotes the Companion ‘Umar (ra) as having

said: “Indeed in equivocal speech there is what suffices a Muslim man from lying’.?’" In the

final section of his prolegomena, he quotes a number of earlier authorities who support his

assertions, either verbally or through their actions.®®

In summary, al-Shaybani’s introduction goes through four steps.

1. Allowing exceptions in divorce and manumission.

2. Permissibility of exceptions in all oaths.

3. Interpreting the oath according to the intention of the oppressed.
% Ibid, 4.
% Ibid, 4-5.
%" Ibid, 4.

88 This includes the companions; ‘Umar, ‘Ali, Huzayfa, Ibn Abbas, and Ibn ‘Umar (ra) and from the successors;
Ibrahim, Shurayh, ‘Ata’, and Mu‘awiya ibn Hisham.
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4. The general use of equivocal speech to avoid lying.
Much of the substantive material in the Shaybant’s treatise revolves around these four aspects
and thus oaths, in general, and in particular with regards to divorce and manumission,

represents the largest portion of his work.

3.5.2 Prescribing EXits - Ta lim al-Makharij

Ibn Batta’s viewpoint regarding the role of the jurist is an important aspect of his argument.
The Hanafi’s view of the jurists, both in general and with specific regard to the hiyal, is in
stark contrast to the views of Ibn Batta. The general view of the HanafT jurists can be gleaned
from al-Sarakhsi’s commentary on al-Shaybani’s book of acquisition, Kitab al-Kasbh. He
narrates in his commentary that it was said to al-Shaybani: ‘If only you had authored
something in abstention (zuhd) and piety (war)’, to which he replied: ‘I have composed the
book of sales (Kitab al-Buyii)’.®® The question put to al-Shaybani would have been in
response to the works produced by the traditionists such as ‘Abdullah ibn Mubarak and
Ahmad ibn Hanbal under the title Kitab al-Zuhd. What al-Shaybani’s answer shows is that for

the Hanafis adherence to the law in all of ones temporal dealings is itself a pious endeavour.

al-SarakhsT reports that subsequent to this question al-Shaybani began composing the Kitab
al-Kasb. In this work he discusses the importance and necessity of earning a livelihood and
that one should not rely solely on divine intervention for their worldly provision without
undertaking material action. al-Sarakhsi castigates the ignorant ascetics for restricting the

permission to work to the minimum that is necessary.*® For the Hanafis piety is not merely to

8 Muhammad ibn al-Hasan al-Shaybani, Kitab al-kash, printed with al-Sarakhsi’s commentary although no
distinction is discernable between the original text and its commentary (Aleppo: Maktaba al-Matbii‘at al-
Islamiyya, 1997), 230.

% |bid, 81. al-Sarakhsi may well be referring to the Karramiyya ascetics. See C. E. Bosworth, “The Rise of the
Karamiyyah in Khurasan,” The Muslim World 50 (1960): 5-14Margaret Malamud, “The Politics of Heresy in
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abstain from temporal pleasures or worldly acquisitions, but rather, to adhere to the sacred
law in ones dealings whilst partaking and engaging in the temporal world. The Prophet (pbuh)
was not sent with difficult monasticism but rather with lenient monotheism, al-Sarakhsi
narrates.” In fact the jurists’ purpose is to guide the ignorant in precisely how to acquire their

worldly provisions through the means approved of by the shari‘a.*

This general concern of the jurists manifests very specifically in the area of the kiyal in, what
the Hanafis call, ta lim al-makhraj, i.e. to prescribe an exit for one in difficulty. It is this
notion which underpins their paradigm of the Ziyal and which they attempt to establish as a
normative aspect of the jurists’ work. There are three key proof texts which are used to
substantiate the normativity of ta lim al-makhraj:

1. The plan of the Prophet Yaisuf (as) to retain his brother.”

2. The oath of the Prophet Ayytb (as).94

3. A prescription of the Prophet Muhammad (pbuh) in selling dates.®

Medieval Khurasan,” lranian Studies 27, no. 1-4 (1994): 42-44; Aron Zysow, “Two Unrecognized Karrami
Texts,” Journal of the American Oriental Society 108, no. 4 (1988): 583-84.

*" 1bid, 245.

% Recently, Mufti Tagi Usmani said that, although he could not say for certain whether it was obligatory on a
jurist to provide a legitimate alternative, it was certainly a prophetic Sunna, and that it was the practice of the
preceding jurists to provide a viable alternative as much as possible. Interestingly he basis his opinion on the
same evidence to be presented here regarding the sale of dates and the alternative provided by the Prophet
(pbuh). He then expresses his views regarding the role of the jurists, in line with the Hanafi viewpoint: ‘A jurist
is not he who merely issues responsa, but rather he is a propagator (da‘1), and the propagator’s work is not just
this; that he should declare something as simply prohibited. It is Imam Sufyan ThawrT’s (may Allah have mercy
on him) statement that ‘Knowledge, according to us, is a concession from the trustworthy. As for saying this is
prohibited, then anyone can master that.” For this reason, if there is an alternative, in which there is no legal
infraction, then it is not just appropriate for it to be proffered, but rather in the context of preventing the Muslim
Ummah from going towards the prohibited, it is necessary.” See Usmani, Islami Bankari, 52-54.

% Abii Bakr Muhammad ibn Ahmad ibn Abi Sahl al-Sarakhsi, Kitab al-Hiyal, ed. Joseph Schacht, printed
together with al-Shaybani’s al-Makharij, 88; al-Jassas Ahkam al-Qur’an, vol. 4, 392.

% al-Sarakhsi, Kitab al-Hiyal, 88; al-Jassas Ahkam al-Qur’an, vol. 4, 392.

% al-Khassaf, al-Hiyal wa al-Makharij, 6; al-Jassas Ahkam al-Qur’an, vol. 4, 392.

121



RECEPTION OF THE HIYAL: THE POLEMIC

3.5.2.1 The Plan of Prophet Yusuf (as)

The Qur’an gives a detailed account of the plan used by the Prophet Yusuf (as) to retain his
younger brother Binyamin.”*® Unbeknown to his ten brothers, Yuisuf (as) had become the
minister in charge of distributing the food rations in the drought season in Egypt. Yusuf (as)
had demanded from them that when they returned in the following year that they must bring
their youngest brother Binyamin with them. They thus returned with Binyamin in their
subsequent visit and it was on this occasion that Yisuf (as) used his plan to retain Binyamin
in Egypt. The essence of the plan was that a cup belonging to the king of Egypt was placed in
the luggage of Binyamin. Once the brothers had taken their supplies and were about to depart
they were called back and told that a cup of the king was missing and that their bags would be
checked. Their luggage was searched and the cup was retrieved from the bag of Binyamin.
Yisuf (as) had told his brothers that the punishment for the offender would be according to
their own law, the law of their father, Prophet Ya‘qub (as) and not according to the law of
Egypt. According to the latter a thief was to be beaten and fined whereas in the former the
thief was to be enslaved.?” The punishment for Binyamin was therefore that he would be held

by Yusuf (as) as he had planned from the outset.

Following the narration of this event in the Qur’an the verse reads: ‘and thus did We plan for
Yasuf’,® from which a number of commentators have averred that this 4ila was divinely

inspired.99 This, as such, constitutes a direct incidence of prescribing an exit. al-Jassas

% See Abdul Hakim Ibrahim al-Matroudi, “Circumstantial Evidence and Legal Stratagems in Strat Yisuf (al-
Qarina wa al-Hila fi Sira Yisuf),” Journal of Qur’anic Studies 9, no. 1 (2007): 199-235.

*"Ibid, 213.

% ‘Kadhalika kidna Ii-Yisuf’ (12:76).

% al-Matroudi says that a number of commentators (some of whom he later mentions by name as Ibn al-‘Arabi,
Ibn ‘Atiyya and lbn Hibban) have stated that the legality of this hila is due to it being divinely inspired. See al-
Matroudi, Circumstantial Evidence, 213-214.
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comments that this is an indication of the permissibility of using a /ila as a conduit to the licit

or in appropriating one’s rights.*®

3.5.2.2 The Oath of Prophet Ayyiib (as)

The Prophet Ayytib (as) spent a great number of years in tribulation throughout which his
wife remained steadfast by his side.’® However, in one instance he became angry with his
wife and swore that he would give her one hundred lashes. The Qur’an mentions that in order
to avoid him breaking his oath, he should strike his wife with a bunch of twigs or stalks
instead.'® This divine command to Ayyib (as) is incontrovertibly a prescription for exiting
from his oath.'® The importance of this example accentuates when we see that on different
occasions the Prophet (pbuh) himself issued a similar ruling with regard to the fadd
punishment for fornication. In cases where the perpetrator was physically unable to withstand
the hundred lashes, he (pbuh) ordered that the guilty be struck once with a bundle of a
hundred sticks. The Yemeni traditionist al-Shawkani, commenting on this says ‘... this
practice is from the legally permissible kiyal which Allah has permitted the like of referring

to the exit given to Ayyub (as).104

Another important point which is taken from the exit provided to the Prophet Ayyiib (as) is
that regard was given to the words of the oath, as opposed to his intention behind them. The
successor jurist ‘Ata’ was once asked about a man who took an oath that he would not clothe
his wife until she stood at ‘Arafa. He replied that he should take her there and stand with her
and thus absolve himself of his oath. The questioner replied that in his oath he did not intend

by ‘Arafa, merely the place but rather meant the day of ‘Arafa, i.e. the ninth day of the /ajj

100 al-Jassas, Ahkam al-Qur’an, vol. 4, 392.

10 Abii al-Fida’ ibn Kathir, al-Bidaya wa al-Nihaya (Beirut: Dar al-Kutub al- Tlmiyya, 2003), vol.1, 262-267.
102 <\a khudh bi-yadika dighth fa-drib bihi wa la tahnath’, (38:44).

103 al-Sarakhsi, Kitab al-Hiyal, 88.

104 Bishish, al-Hiyal al-Fighiyya, 80-1.
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pilgrimage. ‘Ata’ responds by asking him that when Ayytb (as) swore to strike his wife a
hundred times did he intend to strike her with a bundle; no, rather he was ordered
(subsequently) to take a bundle and strike her with it. He then goes onto say ‘indeed the
Qur’an has pronounced’.!®® As in the other examples, regard is given not to the intention
behind the oath, but rather to the words which constitute it, and the maximum legal scope they

embody is what gives rise to the exit.

3.5.2.3 Selling High Quality Dates for Low Quality Dates

Both al-Khassaf and al-Jassas present the following hadith to substantiate the Hanafi position
on the hiyal. This hadith is well known to the traditionists and like the previous two examples
demonstrates the normativity of prescribing an exit. The hadith relates to an exchange of high

quality dates known as janib, for low quality dates known as jam

Abii Hurayra narrated regarding the Prophet (pbuh) that a person, employed to [oversee] Khaybar, came
to him with some janib dates. The Messenger of Allah (pbuh) said ‘Are all the dates of Khaybar like
this?” he said ‘No by Allah! O Messenger of Allah (pbuh), indeed we obtain one sa‘ for two sa s, [or]
two sa ‘s for three. To which he (pbuh) said: Don’t do that, [rather] sell al-jam ‘ for dirhams and then

buy with these dirhams the janib.*®

Commenting on this hadith al-Jassas notes that the Prophet (pbuh) prohibited the transaction
due to riba al-fadl and also taught him a Aila so he could legally acquire the dates.®” The
Prophet (pbuh) recommends that the buyer should avoid the riba al-fadl prohibition by taking
an alternative approach; firstly he should sell his dates for cash and then use this cash to buy
the other dates. This tradition is critically important as it captures the response of the Prophet
(pbuh) to a transaction of riba and also the solution he (pbuh) personally proposed to

overcome the problem. Tbn Maza also quotes this hadith in his introduction to his lengthy

105 B

Ibid, 74.
1% The wording of the hadith from the narration of al-Bukhard, it is also narrated in the collection of Muslim. See
al-Bukhari, Sahih, vol. 1, 407 (hadith no. 2241); Muslim, Sahth, vol. 2, 678-79 (hadith no. 4165, 4166, 4167,
4168.
W7 < Allamahii kayfa yahtal ft al-tawassul ila akhdh hadha al-tamr’, see al-Jassas, Ahkam al-Qur’an, vol. 4, 392.
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chapter on the hiyal. Again focusing on the notion of ¢a ‘lim al-makhraj, he comments on the
solution given by the Prophet (pbuh), saying: ‘it is to prescribe a stratagem’, and that the

hadith is an unequivocal proof-text on the matter.'%®

3.5.3 al-Khassaf on Intentions

In our earlier discussion on the hiyal polemic the centrality of intention and motive to the
argument of the opponents to the hiyal was noted. al-Khassaf deals with the issue of intention
and its role in determining the legality of transactions in his introduction to his #kiyal
treatise.’” The first point which becomes apparent in al-Khassaf’s presentation is that he
unequivocally regards the intention to act mala fide as reprehensible, although the act which
accompanies the intention is legally upheld. Although al-Kassaf makes it clear that he regards
such intentions and motives as reprehensible, he qualifies this by saying that their

reprehension is based only on juristic opinion.**

He then goes on to show the textual evidence from which this ‘opinion’ is inferred. However,
his substantive point is not that the intention is reprehensible, but rather, that it is an ‘opinion’
as opposed to a clear text. This is then contrasted with the general rules of the Shari‘a which
are based upon clear proof-texts. He demonstrates that intentions do not prevent legal causes
occasioning their effects, with reference to an instance where intention itself is clearly
prohibited. He refers to a verse of the Qur’an in which a husband is prohibited from harming

his wife by retaining her and not granting her a divorce. He then quotes the Successor jurist

98 “Wa hadha ta lim al-hila, wa innahii nass fi al-bab’. Ton Maza, al-Muhit al-Burhant, vol. 21, 67.

199 This section is missing from Schacht’s edition but is available in the earlier Cairo edition. See Ahmad ibn
‘Amr (or ‘Umar) Abl Bakr al-Khassaf al-Shaybani, Kitab al-Khassaf fi al-Hiyal (Cairo: Maktaba al-Qahira,
1314), 5-11. Horii notes that: ‘[I]n the last half of the introductory chapter of his Makharij, left unpublished by
Schacht, Khassaf argued, in response to the criticism of a contemporary, that a legal act must be judged
according to its appearance, irrespective of the real intentions behind it.” See, Reconsideration of Legal Devices,
316.

Y0 1nama karihna lahii hadhiht al-niyya bi-ra yin@’, see Kitab al-Khassaf, 7.
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Masriiq, as having given the background to the verse, of a man who repudiates his wife and
then just as her waiting period ( ‘idda) is about to terminate, he takes her back. The husband
has no intention of remaining with her, but takes her back solely to spite her. al-Kassaf’s point
is that, even though the husband’s intention is clearly condemned, it still does not mean that
his act of taking her back is invalid. He therefore raises the question that if an intention which
is textually prohibited does not intervene between a legal cause and its contingent effect then

how can an intention which is based upon juristic opinion do so.***

al-Khassaf makes another strong argument regarding intentions impeding legal causes.
Looking at the arguments of his detractors, he notes that they refer to various substantive
rulings which appear to anticipate an improper motive, suggesting thereby, that intentions do
indeed have a role to play. The example he discusses, refers to a woman who is triply
divorced and in her waiting period when her husband passes away. The Shari‘a has noted the
possibility that a man may divorce his wife shortly before his death merely to disinherit her; it
therefore provides that should he die while she is still in her waiting period, then she will not
be denied her rightful share of his estate. al-Khassaf, however, uses this very case to bolster
his own stance. He points out that in this case, the rule, as laid down by the Shari‘a, has no
relation to the intention of the husband; for whether he divorced her genuinely or merely to
disinherit her, the rule is the same, namely that she will inherit him as long as she is in her

waiting period.**?

In fact, he argues, to show that intentions do have a legal consequence, one would have to
find a rule which is contingent upon sound intent such that in its presence the ruling will result

in its legal effect and in its absence that it will not. He then shows that cases where it often

" bid.
2 1bid, 9.
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appears that intent is taken into account are not so, as the rule is applied even if one acts with
a genuinely licit motive.® This means that although a rule may appear to be premised upon
an improper motive this does not mean that the rule will not apply when the intent is absent.
Conversely, the normal rules of sales, and marriage, etc in which a sound intent is assumed,
are not interdicted if a person acts with unlawful intent. The upshot is that although it may be
that the Shari‘a rules are premised upon certain assumed motives and intents, these latter do

not act as legal causes and hence, they neither occasion, nor preclude, legal effects.

3.5.4 al-Sarakhs1’s Paradigm

al-Sarakhsi’s magnum opus, al-Mabsiit, is perhaps the most authoritative reference of all

Hanafi legal works and compendia.'**

Written as a commentary on the al-Kafi — an
abridgement of al-Shaybani’s works — al-Sarakhsi presents the substantive rulings of the
School in a consolidated juridical framework. Within his compendium, he not only discusses
the kiyal in different chapters but also includes a separate chapter devoted to them. The latter
was edited and published by Schacht and appended to the work of al-Shaybani. Although al-
Sarakhsi’s chapter is far shorter than al-Shaybani’s, he includes numerous additional
evidences for the hiyal and together with the references to the hiyal in his compendium a
broader framework can be garnered from his work. There are two key aspects which
distinguish al-Sarakshi’s presentation. Firstly he draws a clear difference between hiyal as

exits and rukhsas and secondly, he expands the notion of exits from reactionary prescription

to one of normative explication.

2 Ipid.

14 Tbn “Abidin, records in his Sharh Rasm ‘Ugiid al-Mufii (Which serves as a primer for budding jurisconsults)
the following statement of al-Tarsaisi: ‘The al-Mabsit of al-Sarakhsi; whatever goes against it is not acted upon
and dependency, fatwa and reliance is not on [any work] other than it’. See, Majmii‘a Rasd’il ibn ‘Abidin
(Beirut: Dar Thya al-Turath al-*Arabi, nd), vol. 1, 20.
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3.5.4.1 The Hiyal and Concessions
al-Sarakhst presents the evidences which support the use of equivocal language and concludes
that there is no problem in using such language to save oneself from lying, because lying is

115 \What is critical about

prohibited and no dispensation or concession can be permitted in it.
al-Sarakhst’s statement is his dichomotising of exits and concessions. Both of these juridical
methods provide solutions to exigencies, although the method of the Hanafis is clearly to
provide an exit as opposed to grant a concesion. This line of argument is very important as we

have already seen in the Hanafi application of the riba rules, where they prefer to maintain

systematic consistency rather than allow concessionary exceptions.

Although exits are being dichotomised with concessions, it is important to appreciate the fine
line which often stands between them. The exits contrast with concessions in that the former
are clearly premised upon the extension of the systematic rules, whereas the latter abandon
them. This distinction is vitally important as it implies that the exits given by the Hanafis
must be systematically consistent with their normative principles and doctrines. In the next
chapter the concern of the Ziyal authors in this regard will be noted. If, in a given hila, the
systematic rules are not upheld, the Aila cannot be regarded as a normative exit, but is rather
categorised as a temporary concession. The concessions differ from the exits, in that their
validity is restricted to the mitigating circumstances which occasion them. Later on, when we
examine the hiyal of riba, the question of, whether these hiyal constitute an exit or a

concession, will be addressed.

15 1hid, 90.
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3.5.4.2 The Shari‘a and its Exits

al-Sarakhst presents a number of other incidents from the Qur’an and the hadith to show the
pervasive use of exits and then goes on to explain the paradigm underpinning them. The idea
of an exit is to be found in the shar‘ia rules themselves, he asserts, and thus, the hila for a
person who loves a woman and wants to approach her, is for him to marry her. Or, if he
desires a slave girl, then the hila is for him to purchase her. Conversely, the Aila for someone
who dislikes his wife and wants to exit from his marriage, is to divorce her. He goes on to say

that:

Hence, he who disapproves of the hiyal in the [substantive] rulings has indeed disapproved, in reality,

of the rules of the shari‘a. And this type of doubt only befalls one due to a lack of reflection.™®

The key point which al-Sarakhsi is emphasising here is that when the Shari‘a makes an action
or a specific means or method illicit, it also provides a licit alternative. In the place of
fornication it prescribes marriage and while proscribing adultery it sanctions polygamy. These
exits are thus a necessary corollary of each prohibition, not to evade or circumvent the rules,
but rather to facilitate adherence to them. The underlying message is that man need not
suppress his carnal desires or worldly ambitions, but rather that he should pursue them within
the means given to him by the Shari‘a. These means can, according to this paradigm, be found

necessarily within the Shari‘a itself.

A good example of how this paradigm is interwoven into the substantive rules can be seen in
the arguments regarding the ratio of »iba. We have already covered the positions of the
various Schools regarding the ratio and one of the arguments advanced by al-SarakhsT against
the Shafi‘T and Maliki position is relevant to our discussion here. In an exchange of non-
fungible fruit, such as an apple for an apple or watermelons for watermelons, the latter two

Schools prohibit this transaction because the ratio, in their opinion, is foodstuffs. However,

116 al-Sarakhsi, Kitab al-Hiyal, 88.
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not only do they prohibit the transaction, but additionally, they offer no alternative method for

a valid exchange. Regarding this al-Sarakhsi remarks that:

“These are not from the commodities of riba and the proof of it is that the law-giver did not lay down

the law of riba without linking it to an exit (makhlas). Therefore any ratio which prescribes a law in a

place which has, in principle, no exit, is an invalid ratio.”**’

His statement that the law is linked to an exit, is a reference to the hadith of the six
commodities, where the prohibition to exchange these commaodities is immediately followed
by an exit, which is that they be sold ‘like for like’ and ‘hand to hand’. al-Sarakhsi’s point is
that when deducing the underlying ratio of a rule, it should be borne in mind that the ratio
should not be one which renders the exit to the prohibition ineffective, but rather, one which

maintains its utility.

The viewpoint of the Hanafis is that the Shari‘a prohibitions are not merely positive
injunctions, but that they are also prescriptive of their legal alternatives. The jurists’ role is to
facilitate man in his worldly pursuits by discovering and prescribing these permissible
alternative means, while also upholding the injunctions of the Shari‘a as well.**® The use of
these exits are not therefore absolute, but rather qualified, in that, only if they are used to save
a person from doing a prohibited action, or provide him with a permissible route, are they
acceptable. Those which are used to usurp the rights of others or to create doubts in regard to
them, or which seek to conceal or disguise an invalid act, are regarded as reprehensible.*®
Simple evasions, circumventions or ruses are hence precluded in al-Sarakhsi’s paradigm; it is

hiyal qua makharij (i.e. stratagems that are exits) that are being endorsed, the latter having a

normative value in the Shar‘1a’s juridical structure.

17 3l-Sarakhsi, al-Mabsiit, vol. 6, book 12, 138.
18 1hid, vol. 7, book 14, 5-6.
119 al-Sarakhsi, Kitab al-Hiyal, 88-9; al-Khassaf, al-Hiyal wa al-Makharij, 5.

130



RECEPTION OF THE HIYAL: THE POLEMIC

3.6 Conclusion to the Hiyal Polemic

In this chapter we have discussed the kiyal polemic from its inception in the works of the
traditionists. The treatment of the hiyal in the works of al-Bukhari and Ibn Batta was
presented and the importance of juridical method and the notion of intent were made apparent.
The work of the later Hanbali reformers, Ibn Taymiyya and Ibn al-Qayyim was then presented
in which the arguments of the opponents to the kiyal were given their fullest explication. This
focused on three aspects; the maqasid, intents and motives, and sadd al-dharz‘a. The #Ziyal as
a juridical method was noted for its violation of the requirements of the first two aspects and
in direct opposition to the third aspect. The polemic in the works of these authors reaches its
apex, both in terms of the coherency of its arguments and in terms of delineating its subject
matter. The latter is identified by using the yardstick of the magasid, and the authors find
themselves not only permitting certain kiyal but in the case of Ibn al-Qayyim endorsing and
contriving numerous complex hiyal himself as exits to possible exigencies. Finally, al-
Shatib1’s contribution to the discourse is noted. This author recognises that the hiyal are
ultimately premised upon a recognisable teleology and that the authors of such works are
certainly not writing mala fide. In fact an important point raised by this author is that the
opposition to the Aiyal is generally due to the inaccessibility of the Hanafis works in this
genre. Had their opponents known their works and appreciated their methodology al-Shatibi

assumes their reaction would not be the same.

The Hanafis for their part defended the use of the kiyal by positing them as makharij, exits.
They demonstrate a degree of hermeneutical legitimacy for these exits and suggest that
instructing people in the usage of these exits is a normative aspect of the jurists’ societal role.
They also argue that the injunctions that have been sent down are always accompanied with a

legal alternative. These alternatives represent the exits by which one is expected to fulfil ones
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requirements. The hiyal are an extension to this concept and require that the jurist find
legitimate means by which people can achieve their legal objectives. The Hanafis also make
clear that these exits should not be used to deny anyone their legitimate rights or avoid one
fulfilling one’s legal duties. Whether the Hanafis live up to these maxims will be observed in

the next chapter, as we examine the substantive content of the kiyal genre.
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CHAPTER FOUR

RECEPTION OF THE HIYAL: THE GENRE

In this chapter we will begin by examining the Orientalist’s views regarding the nature of
Islamic law in terms of its theory and practice. The particular focus will be on their assertions
regarding Islamic commercial law and its relation to customary practice and the role of the
hiyal in accommodating the former to the latter. The Orientalists description of the purpose
and function of the Ziyal genre, will therefore be explored. This will lead us to examine the
very first work on the Aiyal which has come down to us and identify its authorship, purpose
and contents. We will also present the trend of the other schools of law vis-a-vis the Aiyal. A
number of Ziyal which are central to the controversy of the kiyal as a genre will be presented
and the position of the Hanafis towards them explored. The chapter will conclude with an
examination of the contents of the various Aiyal works as a basis for characterising the genre

as a whole.

4.1 Occidental Contentions

The colonisation of Muslim lands was the cause and raison d’étre for occidental works on
Islamic law. The Colonial powers desired control of indigenous legal systems as they ware

seen as the most efficient conduit by which they could entrench their hold and control over

! See John Strawson, “Islamic law and English Texts,” in Laws of the Postcolonial, ed. Eve Darian-Smith and
Peter Fitzpatrick (Ann Arbor: The University of Michigan Press, 1990); idem, “Revisiting Islamic Law:
Marginal notes from Colonial History,” Griffin Law Review 12, no. 2 (2003): 362-383; Michael R. Anderson,
“Legal Scholarship and the Politics of Islam in British India,” in Perspectives on Islamic Law, Justice and
Society, ed. R. S. Khare (Oxford: Rowman and Littlefield Publishers, 1999), 73-84; Henry Preserved Smith,
“Review: Sachau on the Mohammedan Legal System,” The American Journal of Semitical Languages and
Literatures 15, no. 3 (1899): 177-81; David S. Powers, “Orientalism, Colonialism and Legal History: the Attack
on Muslim Family Endowments in Algeria and India,” Comparative Studies in Society and History 31, no. 3
(1989): 543-551.
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the conquered peoples.” The initial focus of Orientalist scholars was therefore to produce
explications of Islamic law which would give colonial judges direct access to the law without
the need for recourse to indigenous jurists.®> Following these early explications; articles,
handbooks and lectures were published which focused on the history of Islamic law, its
origins and development, the different schools of law and their doctrines and the various legal
ceuvres in contemporary usage. The most significant author to emerge from this colonialist-
Orientalist nexus was the Dutch scholar Snouck Hurgronje, who was both a product of, and an

active participant in, the Dutch colonial venture in Indonesia.’

Hurgronje is regarded as one of the founding fathers of the academic study of Islamic law in
the occident.® There are a two of aspects of Hurgronje’s characterisation of Islamic law which

are critical to this study. The first is his assessment that the term ‘Islamic law’ is not an

2 In the words of Hallaq: ‘The legal system was, and continued to be, the sphere that determined and set the tone
of economic domination. But most importantly for the British, the avid desire to reduce the economic costs of
controlling the country led them to maximize the role of law. Law was simply more financially rewarding than
brute power.” For a discussion of the British in India and the Dutch in Indonesia, see Wael B. Hallag, An
Introduction to Islamic law (Cambridge: Cambridge University Press, 2009), 85-93; and in more detail in, idem;
Shart‘a: Theory, Practice, Transformations (Cambridge: Cambridge University Press, 2009), 371-395.

% In British India the following works were produced according to the Hanafi school: Charles Hamilton, The
Hedaya, 4 vols. (London: T. Bensley, 1791); William Jones, Al Sirdjiyyah: or The Mohammedan Law of
Inheritance with a Commentary (Calcutta: Joseph Cooper, 1792) and, Neil Baillie, A Digest of Moohumudan
Law, 2 vols. (London: Smith, Elder and co., 1865). In German East Africa, a work on Shafi‘T figh was written:
Eduard Sachau, Muhammedanisches Recht nach Schafiitischer Lehre (Stuttgart: W. Spemann, 1897). In French
Algeria a two volume work was co-authored by Sautayra and Cherbonneau on personal law, Droit Musulman:
du Statut Personnel et des Successions, 2 vols. (Paris: Maisoneuve, 1873-74).

* See for example J. H. Harrington, “Remarks upon the Authorities of Mosulman Law,” Asiatic Researches: or
Transactions of the Society Instituted in Bengal 10 (1808); Shama Churun Sircar, The Muhammadan Law: being
a Digest of the Law Applicable Especially to the Sunnis of India (Calcutta: Thacker, Spink and co., 1873) and
L.W.C. van den Berg, De Beginselen van het Mohammedaansche Recht, volgens de Imams Aboe-Hanifat en asj-
Sjafe T (The principles of Muhammadan Law according to the Imams Abt Hanifa and al-Shafi‘1), 1874,
mentioned in Brugman, “Snouck Hurgronje’s Study of Islamic Law,” in Leiden Oriental Connections 1850-
1940, ed. William Otterspeer (Leiden: E. J. Brill, 1989), 84.

® He had supplemented his academic study of Islamic law with a trip to the city of Mecca, disguising himself as a
Muslim student under the name ‘Abd al-Ghaffar. He used the opportunity to observe the practices of the
Muslims in the sacred city and more crucially to acquaint himself with a number of its resident scholars. Harry J.
Benda, “Christiaan Snouck Hurgronje and the Foundations of Dutch Islamic Policy in Indonesia,” The Journal of
Modern History 30, no.4 (1958): 338-47; Robert van Niel, “Christiaan Snouck Hurgronje: In Memory of the
Centennial of his Birth,” The Journal of Asian Studies 16, no. 4 (1957): 591-594; Snouck Hurgronje, “Some of
my Experiences with the Muftis of Mecca,” in Jaarverslagen 4 (1934-1940): 2-16.

® According to his protégé Joseph Schacht he was ‘one of the founders of the scholarly study of Islamic law in
the West and the scholar to whom we are all indebted for what understanding of its nature and system we may
have’. See his review of Y. Linant de Bellefonds, Traité de Droit Musulman Comparé, in Middle Eastern Studies
3, no.4 (1967): 416-7.
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accurate representation of the figh, as the latter represents a system of ethics not law. He
therefore determined the figh to be a deontology; a doctrine of duties which was unsusceptible
to rational analysis or logical principles, but rather, represented the inscrutable and
(consequently) immutable will of God.” The second aspect, which arises from the first, is that
due to its rigid and imperceptible nature, the law was not susceptible to diachronic
development. This meant that as society changed and progressed, an inevitable cleavage
occurred between the idealised figh doctrines and actual social practice.® The figh was
therefore restricted in its application to worship and private matters, such as family law,
inheritance and wagf, in contrast to public matters such as constitutional or criminal law
where it had little or no influence.? As for commercial law, Hurgronje considered it to be a
‘dead letter’,"® and with specific regard to the usury prohibition he blamed the jurists for
‘inventing a wide choice of means of circumventing the letter of the law which gave rise to a

special branch of legal literature (hilas).”™

4.1.1 The Figh as a Legal System

Hurgronje not only stressed that the figh was not a legal system, but he also regarded it as
‘senseless’ to analyse Islamic law with European legal concepts as it was more akin to Canon
or Mosaic law.'? Although most Orientalists™ understood from Hurgronje’s presentation that

he did not discern a legal system within the figh, Schacht, his dutiful protégé, strenuously

” C. Snouck Hurgronje, Selected Works of C. Snouck Hurgronje, ed. and trans. G.—H. Bousquet and J. Schacht
(Leiden: Brill, 1957), 52, 256-263.

® “The restricted possibilities of continual adaptation to changing conditions, have necessarily limited its direct
influence on life. Furthermore, when its rules were formulated, they were not the result of a legislation which
expressed the needs of contemporary society, but were the work of groups of scholars who kept themselves
remote from the teeming life around them. ... Muslim life has never really been ruled by the shari‘a and escapes
its control more and more.’ See ibid, 73-4.

® Ibid, 66-74.

19 Hurgronje, Selected Works, 260, trans. by Udovitch in Partnership and Profit in Medieval Islam (Princeton:
Princeton University Press, 1970), 7.

" Hurgronje, Selected Works, 69; Schacht, Introduction, 76-85, 200, 210, 260.

12 See J. Brugman, Snouck Hurgronje’s Study of Islamic Law, 88.

13 See for example, ibid, 88-89; Baber Johansen, “The Muslim Figh as a Sacred Law,” in idem, Contingency in a
Sacred Law: Legal and Ethical Norms in the Muslim Figh (Leiden: Brill, 1999), 42-46.
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defended Hurgronje from this inference.** Schacht, himself, had already reluctantly conceded
that in the figh there is ‘a clear distinction between the purely religious sphere and the sphere
of law proper’.*® In his apology, Schacht dialogically reconstructs Hurgronje’s viewpoint in
line with his own conclusions.*® This, however, is untenable as it does not reflect Hurgronje’s
approach to the question of doctrine and practice which is premised on his understanding that

the figh is only an ethical system, a deontology.

For Hurgronje, both the figh, and its proponents the fugaha’, resorted to ethical suasion, rather
than judicial practice, as the medium for effecting their idealised doctrines: ‘[T]he influence
of the shari‘a is essentially moral, and its strength depends on the piety of the individual’.'’
His judgements regarding the vitality of Islamic commercial law were hence underpinned by
anecdotal observations of the practices of individuals. There are two main sources for this
type of evidence; the first appears as comments made by the jurists regarding the religious
condition of their contemporary society.’® He thus uses al-Ghazali’s remarks in the eleventh
century that ‘anyone concluding commerce in accordance with the law was looked upon as
ridiculous by all other merchants’, as evidence of Islamic commercial law being a dead
letter’.*® Schacht, who also accepts the probative value of these contemporaneous
observations, declares that ‘hostile references to practice in works of Islamic law are an

important source of information on it for the Middle Ages’.?

!4 See his review of de Bellefonds’ Traité de Droit Musulman Comparé, 416-7.

5 Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1982), 201. His comments
preceding this statement convey the reluctance with which he makes this admittance.

16 “Snouck Hurgronje has never ... denied that the figh contains elements of law (in the narrow meaning of the
term), but he has insisted that the figh as a whole is not a system of law as we understand it but a system of
religious duties (which, incidentally, comprises duties in the field of law).” See his review of de Bellefonds’
Traité de Droit Musulman Comparé, 417-418.

Y Hurgronje, Selected Works, 74.

'8 Hurgronje, Selected Works, 57, 265-6, 292.

¥ Hurgronje, Selected Works, 260, trans. in Udovitch, Partnership and Profit, 7.

20 Schacht, Introduction, 85.
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The second source of anecdotal evidence is in European chronicles of the Orient written by
both colonialists and travellers. Hurgronje, himself, made a record of his own observances in
both Mecca and Indonesia.* In Mecca, having observed Indian and Yemeni moneylenders
using various hiyal to circumvent the usury law, he concludes that ‘many usurers have no
scruple about violating the canon-law and the interpretation of it gives them every sort of
opportunity of getting round it.’* In Indonesia he reported similar activities by the

Achenese.?®

Schacht’s recognition of a sphere of law, as opposed to a purely religio-ethical sphere,
however, impacts directly on the question of doctrine and practice. More importantly it raises
questions on how to ascertain the relationship between the two. Whereas Hurgronje was
content to invoke anecdotal evidence, the appraisal of a functioning legal system requires
substantively greater sources. This is not to downplay the importance of the anecdote, but
rather to reallocate it in the probative hierarchy. The degree of societal conformity to the figh
does have an important meaning; as its doctrines are not positivist but definitively normative,
but the process of communicating its norms is not merely spiritual exhortation, it also, and
perhaps more importantly, includes its judicial application. The question of determining the
degree of conformity of practice to doctrine therefore rests on more than a modicum of sparse
anecdotes. The question of the relation of the theory to practice is therefore considerably

enlarged and requires us to ask just what exactly these terms refer to.

21 C. Snouck Hugronje, Mekka in the Latter Part of the 19th Century: Daily Life, Customs and Learning: the
Moslims of the East-Indian-Archipelago, trans. James Henry Monahan (Leiden: E. J. Brill, 1931); idem, The
Achenese 2 vols, trans. A.W.S. O’Sullivan (Leiden: Brill, 1906).

22 Hurgonje, Mekka, 4-5.

% Hugronje, The Achenese, vol. 1, 271, 293. For a wide gathering of anecdotes on the use of these stratagems,
see Maxime Rodinson, Islam and Capitalism, trans. Brian Pearce (London: Allen Lane, 1974), 35-45.
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4.1.1.1 Theory and Practice

If the figh represents the theory or doctrinal corpus of Islamic law, what sources constitute its
authoritative expression? Initially, Orientalists selected an epitome, a mukhtasar, as an
authoritative statement of the madhhab. Schacht, for example, used as his source for Hanafi
figh the Multaga al-Abhur; a primer used extensively in the Ottoman curriculum.** These
short authoritative manuals are known as mutin and are selected based upon the wide
approval they gain within the School. They present the fundamental doctrines of the school as

extracted form its corpus juris.

Mohammad Fadel described these manuals as representing a form of ‘codified common
law’.?® Using the Mukhtasar al-Khalil, he attempted to show that the purpose of these
authoritative epitomes was to prevent legal indeterminacy through the codification of the
madhhab’s corpus juris.?® The mukhtasar was to function as a code; a univocal statement of
Maliki figh, although Fadel himself noted that on many issues univocality was precluded by
legal pluralism.?” Fadel, in a later article, went on to test his thesis, by positing the Mukhtasar
al-Khalil as the ‘theory’, and measuring ‘practice’ by comparing the former work to the
fatawa given by the jurisconsults of Granada.?® The result of his study, in summary, was that
although the jurisconsults did give their verdicts according to the mukhtasar, numerous

divergences were also noted. These were, in general, based upon alternative works from the

24 Schacht, Introduction, 112; also see Siikrii Selim Has, A Study of Ibrahim al-Halabt with Special Reference to
the Multaqa (PhD diss., University of Edinburgh, 1981), 219-221, 279-281.

% Mohammaed Fadel, “The Social Logic of Taglid and the Rise of the Mukhtasar,” Islamic Law and Society 3,
no. 2 (1996): 233.

* bid, 224-6.

*" 1bid, 226.

% Mohammed Fadel “Rules, Judicial Discretion, and the Rule of Law in Nasrid Granada: An Analysis of al-
Hadiga al-mustaqilla al-nadra fi al-fatawa al-sadira ‘an ‘ulama’ al-hadra,” in Islamic Law: Theory and
Practice, ed. Robert Gleave and Eugenia Kermeli (London: I.B.Tauris, 2001), 49-86.
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Maliki legal corpus,?® and as such, demonstrated, not that the ‘theory’ was discordant to

practice, but rather, that the ‘theory’ had been unduly restricted in its definition.

Prior to this work, however, Bellefonds had already made the point that the epitomes were
insufficient for the needs of the jurisconsults, judges, or teachers. It was, he asserted, in the
system of the commentaries (shar#) and glosses (hashiya) that Islamic law was to be found.*
Orientalists were however reluctant to consider these latter as anything significant, as they
post-dated the alleged closure of the gate of ijzihad. What they contained was hence derided
as ‘nothing more than abstract systematic constructions which affected neither the established
decisions of positive law nor the classical doctrine of usi/ al-fikh.”3t It is however in the
system of commentaries and glosses that the corpus of Islamic law is to be found, both as a
record of its earliest expositions and as an ongoing discourse reflecting its diachronic
development. For the purposes of this study it is these works which serve as the ‘theory’ of
Islamic law, and indeed in our earlier presentation of riba, it was these works which were the

essential source.

Having identified the commentaries and glosses as the repositories of theory, where then is
the ‘practice’ located? Recent research in Islamic law has focused on three sources for
evaluating practice. The first and obvious source is the court records; the diwan of the gadr,
these represent an accurate reflection of historical juridical practice and allow a

straightforward comparison with the theory.*> Although these records are the ideal source for

* Ibid, 64-5

*y. Linant de Bellefonds, “The Formal Sources of Islamic Law,” trans. M. Khalid Mas‘ud, Islamic Studies 15,
no. 3 (1976): 190-1.

31 Schacht, Introduction, 71-2.

%2 Tris Agmon and Ido Shahar, “Theme Issue: Shifting Perspectives in the Study of Shari‘a Courts:
Methodologies and Paradigms,” Islamic Law and Society 15, no. 1 (2008): 1-19. Ahmed akgiindiiz, “‘Shari‘ah
Courts and Shari‘ah Records: The Application of Islamic Law in the Ottoman State,” Islamic Law and Society
16, no. 2 (2009): 202-30.
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such a comparison, beyond the archives of the Ottoman courts, little else has been
preserved.® The second source is in historical documents such as contracts, family archives,
accounting books and other practical documents which give an accurate insight into the law as
a living system.3* The final source is the responsa literature; these works are written in
response to real questions posed to jurisconsults and allow researchers to build a picture of the
role and function of the jurisconsults in the Islamic legal system. Researchers like Hallag and
Powers have demonstrated the relationship of the fatawa works to practice and how these
works serve as conduits for juridical innovation to enter into the body of substantive
doctrine.*® Additionally Johansen has shown the value accorded by the author-jurists to these

fatawa in relation to established legal doctrines.*

In summary the sources for assessing the conformity of theory to practice can be tabulated as

follows:
Theory Practice
1. Authoritative manuals — mutiin 1. Court records — gadis diwan
2. Commentaries — sharh 2. Historical documents
3. Glosses — hashiya 3. Responsa literature

%% The fact that court records have not survived from the pre-Ottoman period does not mean that they did not
exist. See Wael B. Hallaq, “The Qadi’s Diwan (sijill) before the Ottomans,” Bulletin of the School of Oriental
and African Studies 61, n. 3 (1998): 419-421,;

% The Cairo Geniza being an example of such documents, see S. D. Goitein, “The Cairo Geniza as a Source for
the History of Muslim Civilisation,” Studia Islamica no. 3 (1995): 75-91.

% Wael B. Hallag, “From Fatwds to Furii : Growth and Change in Islamic Substantive Law,” Islamic Law and
Society 1, no.1 (1994): 29-65; David S. Powers, “Fatwas as a Source for Legal and Social History: A Dispute
over Endowment Revenues from Fourteenth-Century Fez,” Al-Qantara 9, no. 2 (1990): 295-340; David S.
Powers, “A Court Case from Fourteenth-Century North Africa,” Journal of the American Oriental Society 110,
no. 2 (1990): 240-43; idem, “kadijustiz or Qadi-Justice? A Paternity Dispute from Fourteenth-Century
Morroco,” Islamic Law and Society 1, no. 3 (1994): 332-366;

% Baber Johansen, “Legal Literature and the Problem of Change: the Case of the Land Rent,” in Islam and
Public Law. Classical and Contemporary Studies, ed. Chibli Mallat (London: Graham and Trotman, 1993), 31-
36; reprinted in Johansen, Contingency, 448-454.
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4.1.2 Islamic Commercial Law in Theory and Practice

The German Orientalist Bergstrasser noted that the practice of Islamic law varied in time and
place and that a final conclusion on the issue of doctrine and practice was, as yet, premature.
With regard to commercial law he posited that it lay midway on the scale of practice; neither
fully observed nor completely neglected. * Later research would, however, show that Islamic
commercial law was critically influential in determining both mercantile enterprise
organisation and trade practices. Although Islamic commercial law covers many different
areas, the focus of our presentation will be on investment partnerships and credit
arrangements. This is for two reasons; firstly these areas have been sufficiently researched to
give a fairly clear picture of historical practice, and secondly, because the forms of investment
and credit sanctioned by the figh, is based, to a large extent, on their being free of riba. What
IS to be demonstrated is that not only was commercial law practiced in conformity with the
figh, but that its practice also stood as a bulwark against the proliferation of usurious

alternatives.

The mercantile tradition of medieval Islam is well noted in economic history, both in its
contradistinction to Christian antipathy to trade and in its influence on the revival of trade in
the southern Mediterranean shores of eleventh century Europe.*® Merchant activity was
characterised by a number of specific partnership forms which were widespread in the Islamic

lands and which also enjoyed an unparalleled longevity. Schacht, who could not but admit the

% G. Bergstrasser, Grundziige des Islamischen Rechts, ed. J. Schacht (Berlin, 1935), 3, cited in Udovitch,
Partnership and Profit, 7.

% Alfred E. Lieber, “Eastern Business Practices and Medieval European Commerce,” The Economic History
Review n.s. 21, no. 2, (1968): 230-243; S. D. Goitein, “The Rise of the Early Near-Easter Bourgeoisie in Early
Islamic Times,” Journal of World History 3 (1957): 583-604; Subhi Y. Labib, “Capitalism in Islam,” The
Journal of Economic History 29, no. 1 (1969): 79-96; A. K. S. Lambton “The Merchant in Medieval Islam,” in
A Locust’s Leg: Studies in Honour of S. H. Tagizadeh, ed. W. B. Henning and E. Yarshater (London : Percy
Lund, Humphries & Co., 1962), 121-130; S. D. Wyndham Anstis Bewes, The Romance of the Law Merchant:
Being an Introduction to the Study of International Law and Commercial Law with some Account of the
Commerce and Fairs of the Middle Ages (London: Sweet and Maxwell Ltd, 1923), 1-11; Fernand Braudel,
Civilization & Capitalism 15™-18" Century: The Wheels of Commerce, trans. Sian Reynolds (Berkley:
University of California Press, 1992), vol. 2, 555-9.
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influence of Islamic mercantile practice upon Europe due to the presence of commercial loan
words in European languages taken from Arabic, quickly discounted its Islamic nature.
Instead, he argued that it was the customary commercial law which formed the substance of
the merchant law and not the figh; the figh, in fact, developed #iyal to align itself with the

customary law:

Several institutions of this customary commercial law were transmitted to medieval Europe through the

intermediary of the law merchant, the customary law of international trade ... The customary

commercial law was brought into agreement with the theory of the shari a by the hiyal.*

To assess Schacht’s claims we will examine the practice of medieval Muslim merchants and

note the religious significance of their practices.

4.1.2.1 Partnerships

Working with the Cairo Geniza documents, Goitein documented the nature of enterprise and
trade in the Fatimid and Ayyiibid periods, and demonstrated from the ubiquity of partnerships
in the Middle Ages that they were the dominant economic model for enterprise.”’ The
popularity of the partnership form he attributed to ‘the fact that it substituted in two large
fields which are covered today by other forms of contracts: employment on the one hand and

loans on interest on the other.’*

At the same time that Goitein was working on the Geniza
fragments, Udovitch was working on the juridical explications of partnerships in the works of

figh.*? Using Goitein’s results and comparing them with his own work, he noted that between

% Schacht, Introduction, 78.

'S, D. Goitein, “Commercial and Family Partnerships in the Countries of Medieval Islam,” Islamic Studies 3,
no. 3 (1964): 315-337; idem, “Mediterranean Trade in the Eleventh Century: Some Facts and Problems,” in
Studies in the Economic History of the Middle East: from the Rise of Islam to the Present Day, ed. M. A. Cook
(London: Oxford University Press, 1970), 51-62; idem, “Bankers Accounts from the Eleventh Century A.D.,”
Journal of the Economic and Social History of the Orient 9, no. 1/2 (1966): 28-66; idem, A Mediterranean
Society: The Jewish Communities of the Arab World as Portrayed in the Documents of the Cairo Geniza, vol. 1,
Economic Foundations (Berkley: University of California Press, 1967), chap. iii.

*1's. D. Goitein, Commercial and Family Partnerships, 317.

*2 Udovitch, Partnership and Profit in Medieval Islam; idem, “Commercial Techniques in Early Medieval
Trade,” in Islam and the Trade of Asia: A Colloquium, ed. D. S. Richards (Oxford: Bruno Cassirer;
Pennsylvania: University of Pennsylvania Press, 1970), 37-62.
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the Cairo Geniza documents and the 8" century juridical formulations, not only is there a
‘remarkable symmetry’ between the two, but also that there ‘is an almost one-to-one
relationship between the importance of problems as reflected in the Geniza papers, and the

amount of space and attention they receive in the law books.”*®

Additionally, the Cairo Geniza documents not only reflected the figh prescriptions, but by
providing the background context to them, also helped to clarify hitherto misunderstood
juridical formulations: Goitein had previously reported the extensive use of informal business
co-operation between merchants. This was identified by Udovitch with the juridical contract
of bida ‘a‘. What is significant to note, as Udovitch himself says, is that ‘seemingly casuistic
discussions assume a new relevance’.** Orientalists, who had been quick to denounce the
casuistry of the jurists and the speculative nature of their works, are now beginning to
recognise, due to the testimony of contemporaneous documents, the eminently practical
nature of the jurists’ discourses and, in this particular case, their important mercantile utility.45
Udovitch, based upon his research, suggested that the juridical treatises themselves could be
used as an independent source for the economic history of medieval Islam,*® and with the
regard to the operation of the commenda and partnerships proposed that they be viewed as a

‘veritable Law Merchant’.*’

8 Abraham L. Udovitch, “The “Law Merchant” of the Medieval Islamic World,” in Logic in Classical Islamic
Culture, ed. G. E. von Grunebaum (Wiesbaden: Otto Harrossowitz, 1970), 128.

% Udovitch, The Law Merchant, 127-8; idem, “Formalism and Informalism in the Social and Economic
Institutions of the Medieval Islamic World,” in Individualism and Conformity in Classical Islam, ed. Amin
Banani and Speros Vryonis, Jr. (Wiesbaden: Otto Harrassowitz, 1977), 61-81.

** In an investigation of the Islamic Maritime law, Khalilieh also concluded that: ‘The documentary and legal
evidence presented above sheds light on the daily life of Geniza traders. It proves that the inquires addressed in
Islamic jurisprudence were not hypothetical but represented actual situations that merchants and sailors
encountered on the high seas and on land. See Hassan S. Khalilich, “Legal Aspects from a Cairo Geniza
Responsum on the Islamic law of the Sea: Practice and Theory,” The Jewish Quarterly Review 96, no. 2 (2006):
201.

“® Udovtich, Commercial Techniques, 39; idem, The Law Merchant, 115.

*" Ibid, 130; idem, Partnership and Profit, 259.
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Although Udovitch’s conclusions appear to show that the Islamic law of partnership was not
merely theoretical, but rather practical, his explanation of why this is the case, is based
heavily on Schacht’s theses. Udovitch gives three main reasons why Islamic commercial law
was consonant with merchant practice:
1. The religious element of Islamic commercial law was limited to the prohibitions of
unjustified enrichment (+iba) and the exclusion of any element of chance (gharar).*
2. In the main it was customs and actual practice which underpinned the legal institutions
of commenda and partnership. *°
3. One of the key techniques of bringing custom into line with the theory was through the
use of hiyal.*
These assertions raise two questions: firstly, whether the juridical structure of the commenda
contract has any religious significance or is it, as Udovitch asserts, merely a product of

indigenous custom, and secondly, what role the Aiyal actually played vis-a-vis its structure

and practicality.

4.1.2.2 Commenda and Mudaraba

To truly understand the uniqueness of the mudaraba contract, we will examine the claim, of
Udovitch and other Orientalists that this contract was the precursor to the European
commenda. The purpose will not be to assess that claim, although their argument is not
without merit, but rather to use their discussions as a source for identifying its critical

features, medieval usage and mercantile purpose.

*® Udovitch, The Law Merchant, 124; idem, Commercial Techniques, 40; idem, Partnership and Profit, 254.

* Udovitch, The Law Merchant, 124-5; idem, Partnership and Profit, 254; idem, “Theory and Practice of
Islamic Law,” Studia Islamica 32 (1970): 289-303.

% Udovitch, The Law Merchant, 120-1; idem, Partnership and Profit, 252.
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In 1953 Alberto Gaiani noted in his article on the mudaraba, that prior to himself, there were
only two other advocates of the influence of the mudaraba on the commenda; Kohler and
Santillana, and that ‘it would not appear to be only a chance that those few who have paid
some attention to the Eastern Institution should have advanced the said proposition’.>" In
other words, whoever had studied both institutions had come to a similar conclusion, namely
that the structural similarity of both contracts is highly suggestive of an influence of the
former on the latter. Udovitch took up the study of the origins of the commenda and wrote an
influential essay in which he compared the commenda to similar contracts which could

possibly have been its forerunner.

The commenda contract, can be summarised as a contract in which an investor
(commendator) gives a sum of money to an agent (tractator) who trades with the capital for
profit. Upon completion the agent returns the capital to the investor and the profit is divided
between them according to a preagreed ratio. Udovitch compared the commenda to three
other contracts as possible sources for it; the Jewish ‘isqa, the Byzantine chreokoinonia and
the Muslim mugdaraba. Without getting into the details of his presentation, he concluded that
the closest contract to the commenda was the Muslim mudaraba.”® The aspect which
transpires as singularly unique to the commenda and the mudaraba, while absent from the

other contracts, is the restriction of liability to the investor.

The Jewish ‘isqa, which is also a contract between an investor and an agent, offers two

scenarios:

5! Alberto Gaiani, “The Juridical Nature of the Moslem Qirad,” East and West 4, no. 2 (1953): 86. Qirad is
another name for mudaraba, whereas the former was used in Medina, the latter was native to Irag. In this work
only the word mudaraba will be used.

%2 Abraham L. Udovitch, “At the Origins of the Western Commenda: Islam, Israel, Byzantium?,” Speculum 37,
no. 2 (1962): 198-207.

> lbid, 207.
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1. An equal division of profits, while the investor bears two thirds of the liability and the
agent one third.
2. An equal division of liability, while the investor receives one third of the profits and
the agent two thirds.
Ultimately however the rabbis did not conceive of an arrangement whereby the agent held no
liability for the principle.>® What is also noteworthy is Udovitch’s comment, that what
underpinned the Rabbi’s formulas was the need to ‘obviate any element of indirect usury or
unfair advantage’.®® In the other alternative, the Byzantine chreokoinonia, the contract again
is noted as being between an investor and an agent, liability is borne according to each
partner’s share in the profit.>® As with the ‘isqa, the agent in the chreokoinonia also bears a

portion of the liability.

The Islamic mudaraba and the European commenda however both share the essential feature
of limiting the liability to the investor, and it is this which marks them out from the rest.
Whereas the earliest records of the commenda in Europe date from the tenth century, the
Islamic mudaraba is juridically explicated in the earliest works of Islamic jurisprudence two
centuries earlier. The case for a European borrowing from their eastern neighbours is hence
very strong. Although Udovitch’s claim of an eastern source for the commenda has been
(unconvincingly) challenged,®’ the central point of distinction of these two contracts, is an

acknowledged fact.

> 1bid, 199-201.

* Ibid, 199.

**bid, 201-2.

> John H. Pryor, “The Origins of the Commenda Contract,” Speculum, 52, no. 1 (1977): 5-37.
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4.1.2.3 Commenda and Usury

Udovitch’s claim that the commenda was formed from custom as opposed to religious dictates
needs to be examined. We have already quoted Udovitch’s description of the Jewish ‘isga as
being based upon the need to avoid the usury prohibition, the same, however, he does not
infer for the mudaraba. This is unfortunate as all other researches have immediately
recognised that the structure of the mudaraba is based to a large extent on its being an
alternative to riba.”® Gaiani, for example, argued that the mudaraba was distinct from its pre-
Islamic proto-type on the grounds that the liberty enjoyed by the parties in drawing up its
terms would have been greater due to the absence of the riba injunction.>® The point being
that it is the prohibition of riba which is responsible for the nature of the mudaraba. Medieval
canonists also recognised that to make the agent liable for a loss in the principal was
tantamount to usury.?® Udovitch, in arguing that the Islamic mudaraba was nothing other than
a reflection of custom, has belied his own thesis as to the origins of the commenda. Had the
mudaraba been a reflection of customary practice with no religious basis, why then did the
figh not Islamicise the Jewish ‘isqa or the Byzantine chreokoinonia, or does he mean to
suggest that Jewish and Byzantine merchants were not trading according to these but rather
according to the mudaraba, only that it failed to register in their respective legal works. This
is highly unlikely, and in fact ignores the role that law plays in determining the social and

economic norms of practice.

%8 Schacht, however, claims that it is a circumvent. This, at best, is an oversight on his behalf, and disregarding
his choice of words, the important point to be noted is his recognition of it being contradistinct to usury. See his
Introduction, 157. Although functionally they may be similar, what is critical is their essence and form. This
distinction was noted by the economic Historian Postan in his discussion of the European partnership forms of
societas and commenda: ‘Medieval societas was in substance as well as in form a true partnership of service or
fnance. It may well have been used to facilitate loans on interest, but it did so by changing the nature of the loan
and assimilating it to partnership not only in form but also in essence. It may have been employed for purposes
of maritime insurance, and certain types of Italian commenda, in which one partner bore « the advantage » of the
whole capital, lent themselves easily to such use. But here again the insurance transaction was a contract of
partnership in essence as well as in form.” See Michael M. Postan, “Partnership in English Medieval
Commerce,” in Studi in Onore di Armando Sapori (Milan: Instituto Editoriale Cisalpino, 1957), 523.

% Gaiani, The Moslem Qirad, 83.

% The Franciscan canonist and theologian Alexander of Alexandria in his De Usuris, argued that the investor
was legitimately entitled to a share in the profit due to his retaining ownership of the capital and hence the
liability for its loss, See Pryor, The Commenda Contract, 17-8.
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The success of the mudaraba is not in the jurists bending it to meet the needs of commerce,
but conversely, in its uncompromising juridical nature; variable distributions of liability are
simply not accommodated as opposed to its Jewish and Byzantine analogues. This
uncompromising nature is based squarely on the twin foundations of the usury prohibition and
the association of profit to liability. It is indeed surprising that Udovitch should have missed
the critical link between the nature of the mudaraba and the riba prohibition, as he himself
explains the absence of usurious transactions in the Geniza as being due to the fact ‘that the
economic function which interest-bearing loans fulfilled was adequately served by a variety
of other licit contracts’.*" Foremost among these licit alternatives, as his own research and that

of Goitein has demonstrated, was the mudaraba.

As the contract moved into Europe from the East, it quickly displaced the usurious sea loan in
vogue at the time.®* Similarly Goitein has recorded that the number of Jewish traders using
the ‘isqga in the eleventh-twelfth century decreased, as they had opted for, what they described
as, the girad al-gayim; mutual loan according to Muslim law.®® These facts stand as a witness
to the mudaraba being an alternative to usury and also to the dynamic nature of the so-called
customary practice. What this confirms is that there was no international customary merchant
law which transcended religio-legal prescription. That trade practices varied between the
various civilisations is clear from their specific legal treatments of partnership forms, and to
deny that the custom of Muslim traders was related to the specific religious trade
requirements of Islamic jurisprudence is unfounded in view of the relationship of these

practices to the prohibition of riba.

®% Udovitch, Commercial Techniques, 61.

%2 Frederick C. Lane, Venice and History, the collected papers of Frederick C. Lane edited by a committee of
colleagues and former students (Baltimore: Johns Hopkins Press, 1966), 59-62.

% Goitein, Commercial and Family Partnerships, 318.

148



RECEPTION OF THE HIYAL: THE GENRE

Earlier we noted that Udovitch had pointed out that the unique aspect of the mudaraba and
the commenda which singled them out, is that the liability is borne singularly by the investor.
In an earlier paper, | have shown how the Hanafi jurists have made liability the Sine qua non
of legitimate entitlement to profit, based upon the prophetic dictum al-khardj bt al-daman.®
This demonstrates that the concern of these jurists was not simply to avoid usury, but also to
articulate legitimate forms of enterprise organisation. In a detailed two-part work on business
organisation Nyazee has shown how these religiously based notions are used by the Hanafis
to generate a myriad of partnership forms, such as ‘inan, mufawada, abdan and wujih, and
the way a language of liability is used to write these contracts, allowing their manipulation
and modification to suit a variety of commercial needs.®® Udovitch and Cizakca have noted
that all of these forms were found to exist in historical practice and as such they represented
an entire system of credit and commerce articulated by the jurists and practiced by the
merchants.®® The widespread usage of these commercial institutions in the Muslim lands has

been demonstrated in recent research, from Malaca in the east, to Sudan and West Africa.®’

These institutions, which were explicated in the early eighth century, survived throughout the

% Muhammed Imran Ismail, “Theories of Profit and a Juristic Understanding of Legitimate Entitlement to
Profit,” Review of Islamic Economics 11, no. 2 (2007): 55-69.

® Imran Ahsan Khan Nyazee, Islamic Law of Business Organization: Partnerships (Islamabad: Islamic
Research Institute and International Institute of Islamic Thought, 1999); idem, Islamic Law of Business
Organization: Corporations (Islamabad: Islamic Research Institute and International Institute of Islamic
Thought, 1998).

% Abraham L. Udovitch, “Reflections on the Institutions of Credit and Banking in the Medieval Islamic Near
East,” Studia Islamica, 41 (1975): 13; idem, Bankers without Banks; Commerce, Banking and Society in the
Islamic World of the Middle Ages,” in The Dawn of Modern Banking (New Haven and London: Yale University
Press, 1979), 264; Murat Cizakca, A Comparative Evolution of Business Partnerships: The Islamic World &
Europe, with Specific References to the Ottoman Archives (Leiden: Brill, 1996), 65-85.

 M.A.P. Meilink-Roelofsz, Asian trade and European influence in the Indonesian Archipelago between 1500
and about 1630 (The Hague: Nijhoff, 1962), 48-52; Marie Perinbaum, “The Julas in Western Sudanese History:
Long-Distance Traders and Developers of Resources,” in West African Culture Dynamics: Archaeological and
Historical Perspectives, ed. B. K. Swartz Jr. and Raymond E. Dumett (The Hague: Mouton Publishers, 1980),
465-66; Terence Walz, “Trading in the Sudan in the Sixteenth Century,” Annales Islamologiques 15 (1979): 221-
24,
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medieval period and extended throughout the Ottoman lands where records show their

vibrancy up to the early Twentieth century.®®

It is clear then, that the commercial institutions of the Muslim world were not simple eighth
century customary techniques Islamicised, had they been so they would have been surpassed
by newer forms of commercial enterprise, as the Jewish ‘isqa and Byzantine chreokoinonia
had been. They were rather the product of a dynamic legal system, which took the religious
concerns of usury and liability and produced a multitude of financial instruments and
commercial institutions. This allowed credit and commerce to successfully function and
develop unabated by religious strictures.®® Islamic commercial law was hence not a ‘dead
letter’ nor was it a veiled expression of customary practices, it was in the final analysis, a

practical and vibrant system which was, both in its origins and development, Islamic.

4.1.3 The Hiyal as a Modus Vivendi

Both Hurgronje and Goldziher had made vague references to the fkiyal, but no serious
attention had been paid to their precise role in Islamic jurisprudence. It was their student,
Joseph Schacht who took up the study of the AZiyal, editing and publishing four treatises on the

subject.”® Together with a number of articles, Schacht fervently proposed the kiyal as the holy

% Haim Gerber, “The Muslim Law of Partnerships in Ottoman Court Records,” Studia Islamica 53 (1981): 109-
119; Cizakca, A Comparative Evolution, 66-77; Ghislaine Lydon, “Contracting Caravans: Partnership and Profit
in Nineteenth- and Early Twentieth-Century Trans-Saharan Trade,” Journal of Global History 3 (2008): 96-113.
% Compare this with the comments of Khan, who meekly concedes that: ‘Society cannot do without taking loans
.. [and] loans cannot be had without paying interest. History shows us that the experience of every age and
every country is the same. Thus the precept of the Mohammedan law that all loans shall be free is impracticable.’
see Mir Siadat Ali Khan, “The Mohammedan Laws against Usury and How They Are Evaded,” Journal of
Comparative Legislation and International Law 3" Ser. 11, no. 4 (1929): 239.
7 1) Muhammad ibn al-Hasan al-Shaybani, al-Makharij fi al-Hiyal, ed. Joseph Schacht (Das kitab al-maharig
fil-hijal des Mukhammad ibn al-Hasan as-Shaybani. In Zwei Rezensionen. (Hildesheim: Georg Olsm
Verlagsbuchhandlung, 1968).
2) Abiu Bakr Muhammad ibn Ahmad al-Sarakhsi, Kitab al-Hiyal min al-Mabsit, printed together with the
previous publication.
3) Abii Bakr Ahmad ibn ‘Amru al-Shaybani al-Khassaf, Kitab al-Hiyal wa al-Makharij, ed. Joseph Schacht (Das
Kitab al- hiial yal- maharig), (Hildesheim: Georg Olms Verlagsbuchhandlung, 1968).
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grail of the theory—practice conundrum.”™ The importance he gave to the hiyal can be
observed not only in his continual reference to them, but also in his criticism of his peers who
failed to appreciate their importance.”® He described the hiyal as ‘a modus vivendi between
theory and practice: the maximum that custom could concede, and the minimum ... that the
theory had to demand’.”® The term, modus vivendi means a way of accommodating two
conflicting entities, and its usage by Schacht implies that the Ziyal were not a part of Islamic
law, but rather exogenous tools used to solve a conflict between the two discordant spheres of
theory and practice.”* Indeed Schacht himself cautions against a clear division of theory and

practice but rather suggests that they are areas of:

interaction and mutual interference, a relationship in which the theory showed a great assimilating
power, the power of imposing its spiritual ascendancy even when it could not control the material
conditions. This asserted itself, not only in the kiyal and in the shurig but ... [also] in numerous other

7!
ways.”"”

Schacht’s claim that the kiyal act as a modus vivendi necessitates that the substantive material
of the hiyal genre be distinct and even perhaps be discordant with the theory as propounded in

its authoritative expression, i.e. in the epitomes, commentaries and glosses. This makes it

4) Mahmaud ibn al-Hasan al-Qazwini, Kitab al-Hiyal fi al-Figh, ed. Joseph Schacht (Das Kitab al-hiial fil-figh).
(Hannover: Orient-Buchhandlung Heinz Lafaire, 1924).

" Schacht was recognised by some Orientalists as a specialist in the kiyal. See H. Lammens, “al-Hiyal wa al-
Makharij,” al-Machriq 29 (1931): 643.

"2 On the following; F. I. Schechter, “A Study in Comparative Trade Morals and Control,” Virginia Law Review
19 (1933), he remarks ‘competent, except for the omission of ziyal. See his Introduction, 284. Also in a review
of N. Coulson’s A History of Islamic Law, he remarks ‘in this passage concerning legal practice, I cannot help
finding the treatment of hiyal or legal devices superficial.” J. Schacht, “Modernism and Traditionalism in a
History of Islamic Law,” Middle Eastern Studies 1, no. 4 (1965): 399.

7 Schacht, Introduction, 80. That Schacht was working to corroborate Hurgronje’s thesis becomes apparent
when we note that a very similar comment was made by the latter in his discussion on the issue of theory and
practice. That Schacht used the very same terms in relation to the kiyal is itself telling. Hurgronje stated that ‘We
see then that there exists a middle way between the theory which demands the maximum, and practice which is
all too often content with the minimum.” Hurgronje, Selected Works, 289.

" The Oxford English Dictionary gives the following definition: A way of living; esp. a working arrangement
between contending parties, which enables them to coexist peacefully pending the settlement of those matters in
dispute. The following pertinent example of its usage is also presented: To have, then, two fundamental
principles at once... is impossible; either one must be retained and the other discarded, or else a modus vivendi
must be found and a separate function assigned to each.

7 Schacht, Introduction, 84.
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critical then, to locate the precise role of the genre vis-a-vis the theory. To do this, an example
of Schacht’s framework as understood and used by the Orientalists will be examined, with

regard to a specific hila.

The hila is mentioned by al-Shaybani regarding partnerships based upon goods, as opposed to
money. According to Hanafi jurisprudence partnerships are to be based upon either dirhams
or dinars. The reason for this is to ensure that there should be no ambiguity as to the precise
value of the investment capital. A partnership based upon goods, would mean that at the time
of contracting the partnership, the monetary contribution of the investors would remain
unknown, because the investment value, according to the Hanafis, relates to the value of the
goods and not to the goods themselves. If goods themselves are given as capital then once
they have been sold for profit, the amount of profit would need to be distributed according to
the preagreed ratio. To calculate the profit requires the partners to estimate the original value
of the goods, and subtract this from the total amount received. This may, however lead to

disputes regarding the original value of the goods and for this reason the Hanafis disallow it.

al-Shaybani, in his treatise, is asked by the interlocutor about a partnership of goods between
two men, one of whom has goods worth 5000 dirhams and the other 1000 dirhams. At first he
replies with the standard answer that a partnership with goods as the capital is not allowed.™
The interlocutor then asks him for a Aila: al-Shaybani proposes that the first partner should
purchase /g of his partner’s goods in return for /g of his own; thereby effecting a co-
ownership in the capital of the partnership with the first partner owning °/s of the total capital

and the second owning “/¢."”’

"® <I.G yajiiz al-shirka bt al- ‘uriid’, al-Shaybani, al-Makharij, 58.

" 1bid. The purpose of this hila is to allow the traders to sell their goods as part of a partnership. According to
the standard rules, a partnership can only be formed with money as this allows each trader to know his exact
contribution to the partnership and allows them to apportion the profits accordingly. If two traders wish to form a
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According to Schacht’s thesis, al-Shaybani’s answer is contrary to the theory of Hanafi
doctrine and hence this hila is used as an intermediary to negotiate between Hanafi theory and
actual commercial practice. Udovitch argues along these very lines: ‘[T]he enforcement of a
ban on investments in the form of goods and merchandise would have constituted a severe
handicap’, and implies that the theory had to be sacrificed for customary practices.’
Udovitch, however, goes one step further than Schacht and claims that the assimilation of
legal stratagems into the body of Hanafi doctrine was so complete that this 4i/a would find its
way into later legal literature” and in some works it even appears without noting that it is a
hila.®® This appears to be a compelling corroboration of Schacht’s thesis; hence the theory is
not only violated by the hila from the very outset, but the hila finds its way into the body of
the madhhab’s official substantive doctrine and is furthermore disguised as normal doctrine

with its provenance in the Aila literature conveniently overlooked.

What underpins the assertion of both Schacht and subsequently Udovitch, is the depiction of
the Ziyal as a modus vivendi, i.e. a body of practical doctrines which are distinct to the theory
and which act to bring the theory in line with practice. Udovitch’s claim of diachronic
assimilation of the kiyal into the theory is based upon this very premise. What has not been

researched by both of these authors though, is the relation of these kiyal to the actual body of

partnership with goods as their capital they are prohibited from doing so as the respective value of their goods is
undetermined and hence when the goods are sold this may lead to a problem in determining the profit due to
each trader. The solution proffered in this Aila is for the traders to put their goods into a co-ownership in which
both traders agree that they own a fixed proportion of the total goods, but no particular good in particular. The
co-ownership of the goods means that the ratios of the profit, which accrues from the trade in the co-owned
goods, will follow the ratios of their ownership. In the example given by al-Shaybani, the traders own goods with
different values (i.e. of 5000 dirhams and of 1000 dirhams) and hence when they put their goods into the co-
ownership, the first trader acquires /¢ of the total capital and the second /5. This means that when some, or all,
of the goods are sold, the money they receive is automatically distributed according to the preagreed ratios,
thereby pre-empting the possibility of a dispute.

’® Udovitch, Partnership and Profit, 62.

® Here he makes reference to al-Kasani’s Bada’i* al-Sand’i‘, written approximately four centuries after al-
Shaybani’s treatise. See ibid, 63-64.

8 <So complete was the assimilation of this legal fiction into the body of Hanafi law that in several codes it is
given without the designation of hila and appears as an accepted feature of positive law.” Here he makes
reference to al-Sarakhsi’s al-Mabsiit written approximately three centuries after al-Shaybani’s treatise. See ibid,
64.
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the theory in its primary exposition. For the specific example mentioned above, this would
entail checking whether the Aila being proffered by al-Shaybani is present in his own works
on Hanafi figh which represent the bedrock of the madhhab’s theory or doctrine. An
examination of the published works of al-Shaybani seems to vindicate Udovitch and
Schacht’s assertion as this specific Aila is not mentioned in any of his works. The largest of
al-Shaybant’s work the Kitab al-Asl, also known as the al-Mabsit, in its printed form is an
abridgement of the actual manuscript and represents only a fraction of the complete work .2
This may well explain the absence of the hila from the printed work and so recourse must
necessarily be made to the original manuscript. Having checked the original manuscript in the
chapter on mudaraba, which is notably absent from the printed edition, | found that this Aila
is mentioned, although the shares are mentioned as halves and not sixths.®> Additionally, and

more importantly, is that the solution is mentioned, not as a hila, but as normative doctrine:

‘If the capital of one of them is dirhams and the capital of the other is merchandise, then there will be
between them neither a partnership of mufawada nor a partnership of ‘inan. [But] if he sells half of his
merchandise for half of his dirhams and they both take possession and form either a partnership of
mufawada or a partnership of ‘inan that would be permissible. And all merchandise, [be it] from real
estate, animals, goods, or textiles are equivalent, and likewise gold ore and silver ore and jewellery of
gold or silver, they are in the status of merchandise in this [context] and no partnership is allowed in
any of this.[374a] Partnership is not permitted except with dirhams specifically or with dinars

specifically, however if each one of them purchases half of his partners capital with half of his

81 al-Shaybani’s Kitab al-Asl is printed in 5 volumes totalling approximately 2251 pages of sparsely printed text.
According to al-KawtharT a manuscript he came across consisted of six volumes each consisting of five hundred
pages, totalling three thousand pages of manuscript which are generally crammed with text. The manuscript used
by this author consists of approximately 1000 folios which are comparatively speaking, quite large. See
Muhammad Zahid ibn al-Hasan al-Kawthari, Buliigh al-Amani fi Sira al-Imam Muhammad ibn al-Hasan al-
Shaybant (Cairo: al-Maktaba al-Azhariyya li al-Turath, 1998), 62-3.

82 The absence of this Aila from the printed works of al-Shaybani is not, however, an excuse for Udovitch, as he.
himself, makes reference to the manuscript edition of the Kitab al-Asl and in particular to the Kitab al-Mudaraba
from where this hila emanates. See his Partnership and Profit, 270.
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partners capital and they both take possession then their partnership will be mufawada if they so wish

or if they wish ‘inan.®

This raises serious questions regarding both Schacht’s framework and Udovitch’s subsequent
assertions. If the hila is mentioned in the literature which definitively represents the most
authoritative statement of Hanafi jurisprudence, what sense does it make to speak of a modus
vivendi, when in fact the hila is part and parcel of the normative doctrine. Additionally,
Udovitch’s assertion of diachronic assimilation of the xziyal from that genre into the normative
works, also collapses, and in fact, the reverse appears to be the case. Whereas Udovitch had
talked of the hila appellation disappearing in later works, it appears that the provenance of the
hila is located, not in a distinct genre, but rather in the authoritative doctrine and without
being designated as a kila. This is then subsequently appropriated by the kiyal genre and later
authors are then free to identify the hila with either source. Udovitch’s own quotes support
this assertion, as it is the earlier al-Sarakhsi who drops the kila designation and the later al-
Kasani who adopts it, which in terms of Udovitch’s claims of diachronic assimilation,
represents an anachronism. From this preliminary examination, Schacht’s framework does not
correlate to the actual relationship of the hiyal genre and the normative doctrines as
demonstrated. This leads us to inquire into the Ziyal genre itself, its provenance, its contents
and its purpose. In the next section we will begin this quest by looking at the hiyal treatise

attributed to al-Shayban.

4.2 The Kitab al-Hiyal

In his historical account of the Ziyal, lbn Taymiyya posits that the first time that Ziyal were

issued as fatawa or taught and acted upon and their legality assented to, was in the early-

8 Muhammad ibn al-Hasan al-Shaybani, Kitab al-Asl, MS 664, Fayd Allah Efendi, Millat KutupKhane, Istanbul,
folios 373b-374a.

155



RECEPTION OF THE HIYAL: THE GENRE

middle second century AH, corresponding to the end of the era of the minor Successors
(sighar al-Tabi n).2* The response of the successor jurists to those kiyal is recorded; Ayyiib
al-Sakhtiyani, for example, remarked that ‘they deceive God as though they are deceiving a
child, had they committed the act overtly it would have been, in my view, less [of a crime] *.%
Interestingly Abii Hanifa is reported to have given the verdict that a jurisconsult who teaches
such kiyal should be interdicted.®® It is also in this time period that the first treatise on the
hiyal was authored. The Kufan gadr Sharik ibn ‘Abdullah is the earliest scholar to have made
a reference to the Kitab al-Hiyal, saying that it is a ‘book of deception’. ¥ His comments can
be taken as historical testimony for the books existence and his death in 177 AH, can
therefore be regarded as the terminus ad quem for the authorship of the Kitab al-Hiyal.®
Sharik was not alone in his comments regarding the Kitab al-Hiyal, other prominent jurists
also condemned the work:
=  When it was said to ‘Abdullah ibn Mubarak (d.181 AH) that the author of the Kitab
al-Hiyal could have been Satan’, he replied that such a person would have been more
evil than Satan.®® In another narration he said that not only was the author a

disbeliever but also anyone who judged according to it, or heard its contents and

approved of it or helped to spread it contents.”

8 Ibn Taymiyya, Bayan al-Dalil, 79, 81.

% Ibid, 23.

8 Abii Hanifa is reported to have said that interdiction is invalid for any mature sane free individual except in
three cases: an ignorant doctor, an impudent jurisconsult (al-mufit al-majin) who teaches people hiyal and
makharij and a bankrupt hirer. The first, it is reasoned, corrupts the body, the second, religion and the third,
people’s wealth. See Abii Bakr Ahmad ibn ‘Umar al-Khassaf, Sharz Adab al-Qdadi (commentary by ‘Umar ibn
‘Abd al-*Aziz Husam al-Din) (Beirut: Dar al-Kutub al-‘lImiyya, 1994), 237.

8 |bn Taymiyya, Bayan al-Dalil, 23. See his mention in Abii ‘Abdullah Husayn ibn ‘Alf al-Saymari, Akhbar Abt
Hanifa wa Ashabihi (Beirut: ‘Alam al-Kutub, 1985), 139-142.

8 For his biography see Taqgi al-Din ibn ‘Abd al-Qadir al-Tamimi al-Dari, al-Tabagat al-Saniyya fi Tarajim al-
Hanafiyya ed. ‘Abd al-Fattah Muhammad al-Hulw (Riyadh: Dar al-Rifa‘1, 1989), vol. 4, 67-71. ‘Abd al-Qadir
ibn Abi al-Wafa’ al-Qurashi, al-Jawahir al-Mudi a, fi Tabaqgat al-Hanafiyya (Beirut: Dar al-Kutub al-‘Ilmiyya,
2005), 167-168. Nurit Tsafrir classifies him as a semi-Hanafi, see her The History of An Islamic School of Law:
The Early Spread of Hanafism (Cambridge MS: ILSP Harvard Law School, 2004) 3, 12, 14.

% See Abii Bakr Ahmad ibn ‘Alf al-Khatib al-Baghdadi, Tarikh Baghdad aw Madinat al-Islam (Cairo: Maktaba
Khanji, 1931), vol. 13, 403.

% See |bn Taymiyya, Bayan al-Dalil, 82.
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= The Basran traditionist and grammarian al-Nadr ibn Shumayl (d.203/4 AH)%
remarked that: ‘In the book of kiyal there is such and such a verdict, all of which are
dishelief.”
= Ahmad ibn Hanbal declared that whoever had the book of kiyal in his house and gave
verdicts according to it was a disbeliever.*®
» The Hanafi judge, Hafs ibn Ghiyath, regarded the book of hiyal as a book of iniquity
(fujiar).™
The degree of animosity portrayed in these statements is very severe, and reflects not only the
degree of opposition to the hiyal, but more critically, the nature of the hiyal they had
encountered in the Kitab al-Hiyal. Some of the specific kiyal advocated in that work have
been mentioned in the historical accounts, and include the following:
= A woman requests from her husband a separation (kAul ) but he refuses, she is then
advised that she should apostatise from Islam which would automatically mean that

that her marriage is annulled. Thereafter she should reaffirm her faith.*

% He was the Judge of Merv, a traditionist and grammarian with a good opinion Abt Hanifa, See Ahmad ibn
Muhammad al-Naqib, al-Madhhab al-Hanafi (Riyadh: Maktabat al-Rushd, 2001), vol. 1, 58. For his biography,
see Abi ‘Abbas Shams al-Din Ahmad ibn Muhammad ibn Abi Bakr ibn Khallikan, Wafayat al-A ‘yan wa Anba’
Abna’ al-Zaman (Cairo: Maktaba al-Nahda al-Misriyya, 1949), vol. 5, 33-38.

% al-Khatib, Tarikh, vol. 13, 403.

% Abii al-Husayn Muhammad ibn Muhammad ibn al-Husayn ibn Abi Ya'la, Tabagat al-hanabila (Beirut: Dar
al-Kutub al-‘Timiyya, 1997), vol.1, 207.

% Ibid, 83. Hafs was a student of Abii Hanifa and served as a judge in Kafa and was hence familiar with the
work of Aiyal circulating at the time. See Tsafrir, The History of an Islamic School of Law, 3, 23-4.

% al-Khatib, Tarikh, vol. 13, 403-4, Ibn Taymiyya, Bayan al-Dalil, 82. This specific kila has been condemned in
the Hanafi works and Ibn Sama‘a has reported from Aba Yusuf that if a woman should use this 4ila, outwardly
uttering words of unbelief while in her heart holding onto her faith, then she would be separated from her
husband and regarded as a disbeliever (mushrika). See Sa‘id ibn ‘Ali, Jannat al-Akkam, 217. A more recent
example of how such fZiyal can be deployed was their use in British India. An alarming rise in the number of
female apostates also coincided with an increase in missionary activity; it seems that Christian missionaries
working in India exploited this ruling and began advising Muslim women who wanted to separate from their
husbands to become Christians. In response to this situation the Indian Hanafi jurist Ashraf ‘Alf Thanvi penned a
treatise to explain that the kila of apostasy would not permit the woman to marry a different husband even after
her return to the faith. See Muhammad Khalid Masud, “Apostasy and Judicial Separation in British India,” in
Islamic Legal Interpretation: Muftis and their Fatwas, ed. Muhammad Khalid Masud, Brinckley Messick and
David S. Powers (Cambridge Mass: Harvard University Press, 1996), 193-203; Fareeha Khan, “Tafwid al-Talaq:
Transferring the Right of Divorce to the Wife,” The Muslim World 99, no. 3 (2009): 502-520; Ashraf ‘Al
Thanvi, “al-Hila al-Najiza li al-Halila al-‘djiza,” in Hila Najiza Ya 'ni Aurato ka Haq-i Tanstkh-i Nikah
(Karachi: Dar al-Isha‘at, 1987), 19-83.

157



RECEPTION OF THE HIYAL: THE GENRE

= A man took an oath that in no way would he divorce his wife, thereafter a huge sum of
money was offered to him to break his oath, a mufti then told him, a possible solution
(i.e. a hila) was for him to kiss his mother in-law. Such an act would immediately

annul the marriage based upon the rules of marriageable relations.*®
These hiyal are egregious in the extreme and certainly justify the condemnation of the jurists
who opposed them. According to Ibn al-Shumayl there were over three hundred of these

repugnant hiyal in the Kitab al-Hiyal, all of which he regarded as disbelief.*’

4.2.1 al-Shaybani and the Kitab al-Hiyal

In this same time period, the school of Abu Hanifa was gaining ground in many areas of the
Islamic world and it was at this time that his illustrious student, Muhammad ibn al-Hasan al-
Shaybani was composing the literary canon of the school. His six books; al-Asl (also known
as al-Mabsiit), al-Jami‘ al-Kabir, al-Jami® al-Saghir, al-Siyar al-Kabir, al-Siyar al-Saghir
and al-Ziyadat, are known as the zahir al-riwaya and represent the accepted canon of the
School, and its most authoritative statement.”® From amongst his works, a small treatise on the
hiyal was also being transmitted by his Bukharan Student Abt Hafs al-Kabir. The appearance
of al-Shaybani’s treatise precisely at the historical moment when the Aiyal were gathering

notoriety, led many later jurists, such as Ibn Batta® and al-Khatib'®, to assume (and openly

% Ihid, 83.

% |bn Taymiyya, Baydn al-Dalil, 82.

% See Ibn ‘Abidin, Sharh ‘Ugiid Rasm al-Muftr, 16.

% |bn Batta narrated comments which were allegedly made by Ahmad ibn Hanbal explicitly indicting Aba
Hanifa and his students for their role in the Ziyal. Ibn Taymiyya has also narrated these statements from Ahmad,
although significantly, without reference to Abli Hanifa, but rather more generally to some people from the ahl
al-ra’i. See Ibn Batta, Ibral al-Hiyal, 119-121; 1bn Taymiyya, Bayan al-Dalil, 82.

100 al-Khatib al-Baghdadi also attempted to record negative statements of the earlier jurists with specific
reference to Abli Hanifa. The statements of ‘Abdullah ibn Mubarak regarding the infidelity of the kitab al-hiyal,
mentioned earlier, were recorded by al-Khatib as referring explicitly to a work by Abu Hanifa. al-Khatib’s
specific mentioning of Abti Hanifa, is undoubtedly an(other) attempt to malign the Hanafis. Elsewhere in his
work al-Khatib has gathered a plethora of unfounded narrations targeting the Hanafis in general and Abl Hanifa
in particular, which only confirm his evident School bias. What is significant, however, is his attempt to indict
Abu Hanifa in the early kiyal controversy. al-Khatib actually authored his own work on the Ziyal, and he may
well have been distancing himself, and his School, from the more controversial kiyal, by imputing them to the
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allege) that the Hanafis were the provocateurs of the condemned #Ziyal. This assumption needs
to be explored and challenged and the provenance and precise nature of al-Shaybani’s treatise

examined.

The works of al-Shaybant were transmitted from him by his students and as mentioned earlier,
one of them, namely Abt Hafs was also transmitting a book of Ziyal. Other students, however
rejected that al-Shaybani had authored such a work and claimed it to be an aspersion on the

madhhab. al-Jizajani reportedly said:

Whosoever says that Muhammad authored a book [which] he called al-Hiyal, do not believe him, and
[as for] what is in the hands of the people, it is only [a work] composed by the copyists of Baghdad ...
Indeed the ignorant attribute that to our scholars as an insult, for how can it be conceived that

Muhammad could entitle anything from his works with this name and thereby give support to the

ignorant in what they fabricate [against us]."*

In addition to al-Jiizajant’s rejection of the work, Muhammad ibn Sama‘a, another transmitter
of al-Shaybani’s works, reported that al-Shaybani himself denied the work as belonging to his

literary corpus, declaring it to be a false ascription.'%?

al-Sarakhsi, however, corroborates the opinion of Abta Hafs and accepts that al-Shaybani did
author a treatise on the hiyal, because, he says, rulings which provide an exit strategy from
sins are acceptable to the majority of scholars.!® He does not, however, account for the

opinion of al-Jazajant who is not only cognizant of the text, but clearly rejects it, nor does he

eponym of the rival School. See al-Khatib al-Baghdadi, Tarikh, vol.13, 403; Muhammad Zahid al-Kawthari,
Ta nib al-Khatib ‘ala ma Saqahi fi Tarjimat Abr Hanifa min al-Akadhib (Cairo: al-Maktab al-Azhar li al-Turath,
2006); al-Bahiri, al-Hiyal fi al-Shart ‘a al-Islamiyya, 294-98; Fedwa Malti Douglas, “Controversy and Its Effects
in the Biographical Tradition of Al-Khatib Al-Bhaghdadi,” Studia Islamica 46, 121-22, 125; Eerik Dickinson,
“Ahmad B. Al-Salt and His Biography of Abu Hanifa,” Journal of the American Oriental Society 116, no. 3
(1996): 413-417.

101 al-Sarakhst, al-Mabsiit, vol. 30, 228-9. al-Sarakhsi, Kitab al-Hiyal, 87; Sa‘id ibn ‘Alf, Jannat al-Ahkam, 24-
25.

192 Aba ‘Abdullah Muhammad ibn Ahmad ibn ‘Uthman al-Dhahabi, Managib al-Imam Abi Hanifa wa Sahibayh:
AbT Yisuf wa Muhammad ibn al-Hasan (Hyderabad: Lajna lhya al-Maarif al-Nu‘maniyya, nd.), 53-54. For his
biography see al-Qurashi, al-Jawahir al-Mudi a, 332-333.

199 al-Sarakhst, al-Mabsiit, vol.30, 228-9.
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discuss the narration from Ibn Sama‘a that al-Shaybani, himself, decried the book as
ascriptitious. In attempting to reconcile between these two conflicting opinions, Abii Zahra
proffers an alternative historical account for the treatise. In his biography of Abu Hanifa, he
asserts that the text was, as al-Jiizajani says, composed by the copyists of Baghdad. However,
in order to verify the material they had gathered, they submitted it to Abt Hafs who
confirmed that its contents conformed to Hanafi doctrine and were consonant with the very
material which he himself was transmitting. Abt Hafs’ confirmation of the material meant
that the copyists” work could now be narrated with his authorisation.’®* Aba Zahra, himself,
admits that this account is only partially persuasive. The reason, perhaps, is that he fails to
account for al-Jtuzajani’s repulsion to the work. The latter, who was clearly aware of the
treatise, attributed it to the copyists, not for the lack of an authentic narration, but rather to

distance it from the madhhab and also to disparage its scholarly credibility.

A contemporary of Abli Zahra, Muhammad Zahid al-Kawthari, tried to accommodate both
opinions and suggested that the opposing statements of al-Shaybani’s students actually apply
to two different works. The work which is known as al-Shaybani’s treatise on hiyal is indeed
narrated by Aba Hafs. The material in this treatise reflects the strategies (makharij) deployed
in the School to alleviate unnecessary hardships or to find alternatives using legitimate means

in conformity with the purposes of the law (hikmat al-rashri ).

What al-Juzajani is referring
to is a different work altogether; this he proffers was a work which the copyists had put
together containing hiyal which operate contrary to the purposes of the law.'® This
explanation is highly plausible as the book which was collectively condemned was noted for

containing over three hundred egregious kiyal. And although not all these hiyal are known,

104 Muhammad Abu Zahra, Abi Hanifa: Hayatuhii wa ‘Asruhii — Ara uhii wa Fighuhi (Cairo: Dar al-Fikr al-
‘Arabi, 1947), 419.

195 Muhammad Zahid al-Kawthari, Husn al-Tagad fi Sirat al-lmam Abi Yisuf al-Qadi (Cairo: al-Maktaba al-
Azhariyya [T al-Turath, 2002), 70-1.

196 1hid, 70.
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those that are, some of which are mentioned earlier, are not present in any Hanafi ziyal works,

but rather are patently rejected and their users condemned.

4.2.2 The Kitab al-Hiyal as the Kitab al-Makharij

Although al-Kawthari’s explanation of two different works is acceptable, it still implies that
al-Juzajani was oblivious of al-Shaybant’s real work. al-Kawthar tries to explains this by
recalling that because Abt Hafs and al-Jizajani spent different times of their lives with al-
Shaybanti, it is not necessary that both should have received the same works from him. Indeed
al-Juzajani narrated the al-Siyar al-Kabir, the last of al-Shaybani’s major works, which Abt
Hafs did not, due to the latter’s early return to Bukhara.'’ This, however, implies that it was
Abu Hafs who returned to his native land before al-Jizajani, and if Aba Hafs had heard the
book of hiyal from al-Shaybani then it was clearly in existence while al-Jiizajani was studying
with al-Shaybani. Considering this together with the fact that al-Jiizajani was aware of the
Baghdad copyists work on the egregious kiyal, which had clearly caused a stir in the scholarly
community, it is unlikely that he would have been unaware of an earlier work by al-Shaybani

on the same topic.

In the al-Fatawa al-Hindiyya a hila is referenced to ‘Hiyal al-Asl’, and the author notes that
there is difference between the narration of Abu Hafs and that of aI-Jl'lzaje'mi.lo8 This seems to
imply that both Abt Hafs and al-Jiizajani were transmitting a work known as Hiyal al-Asl and
that the hiyal work was part and parcel of al-Shaybani’s al-Asl. This, Hiyal al-Asl is not a
reference to the actual treatise narrated by Abt Hafs as we note that Ibn Maza, in his

expansive doxographical compendium, quotes from both Abu Hafs’ and al-Juzajani’s

197 al-Kawthari, Husn al-Tagadi, 70-1.
1% See Nizam al-Din and a group of Indian scholars, al-Fatawa al- ‘Alamgiriyya (also known as al-Fatawa al-
Hindiyya), (Queta: Maktaba Rashidiyya, 1983), vol. 6, 407.
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narrations of Hiyal al-Asl,'%°

and additionally refers to another work which he calls ‘The al-
Hiyal attributed to Muhammad’.**® The latter is no doubt the hiyal treatise as an individual
text transmitted distinctly from the al-Asl. This implies that although al-Jiizajant was unaware
of the individual fkiyal treatise, he was narrating a portion of al-Shaybani’s al-Asl which

contained some fAiyal. The question that needs to be addressed is whether there are any

substantial differences between the individual treatise and the Hiyal al-Asl.

Having compared al-Shaybani’s hiyal treatise with the corresponding portion of al-Asl, it can
be concluded that the substantive content of the two are the same, although in the treatise
there is an additional chapter regarding hiyal in gifts.!** In the treatise the order of the
chapters has been altered, but what is more significant however, is that in the al-Asl the word
hiyal is only sparsely employed: Whereas in the treatise the interlocutor asks for a Aila, in the
al-Asl he asks for a way (wajh) or a sound and trustworthy method (thiga). *** These are
words which clearly express the notion of an exit i.e. a makhraj, and correspond to the Hanafi
view, as demonstrated in the previous chapter, of the hiyal as makharij. In fact, it would not
be surprising if the word kiyal was not employed at all in al-Shaybani’s original and the few
times in which it now occurs in the al-Asl, may be regarded as posthumous accretions
premised on the acceptance of the later Ziyal treatises and the increased subsequent usage of
the term itself. This means that al-Jizajani was narrating solutions which were referred to

using the terms wajh or thiga and not using the word #Aila.

al-Juzajani narrations of the Hiyal al-Asl, therefore, refer to the chapters of al-Asl which deal

with makharij. It will be recalled that al-Jizajani’s consternation was partly due to the use of

1% Tbn Maza, al-Mukit al-Burhant, vol. 21, 175-76, 240.

10 <a)-Hiyal al-mansib ila Muhammad’ i.e. al-Shaybani. See ibid, vol. 21, 242, 251.
111 5ee Appendix one for a comparative list of the chapters.

112 5ee Appendix two for a comparative list of the usage of the terms in the two works.
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the word Aiyal in the title of the treatise as mentioned explicitly in the quote given by al-
Sarakhsi. The only Kitab al-Hiyal al-Juzajani was aware of, was that of the Baghdad copyists,
and together with the fact that al-Shaybani, himself, rejected that he had authored that work,
explains al-Jiizajant’s antipathy to the idea that al-Shaybani had authored a Kitab al-Hiyal.
This then raises the question of just who was responsible for the individual treatise on the al-
Hiyal which is attributed to al-Shaybani and which purposely replaces the words wajh and

thiga with hila.

4.2.3 The Authorship of al-Shaybant’s Kitab al-Hiyal

That the egregious Kitab al-Hiyal was attributed to the Hanafis should be understood in
relation to the early growth of the Schools of Islamic law. In the early stages, the Hanafi
jurists did not represent a consolidated school in the sense that all of their students were not
constrained to their specific juridical tradition. Many scholars, who therefore studied under
the Hanafi masters, did not necessarily deem themselves bound to a tradition, but rather
retained a considerable degree of independence. Ibn Taymiyya has alluded to this very point,
in his attempt to absolve Abii Hanifa of the more controversial hiyal.™™* It may well have been
that the protagonists of the early reprehensible kiyal had indeed studied jurisprudence from
Abi Hanifa or from one of his many students. In response, it appears that leading authorities
within the Hanaft School began to set down an official position on what types of hiyal were

acceptable to ultimately delimit the juridical remit of the genre.

Ibn Qutlabugha records in his bibliography 7aj al-Tarajim that al-Shaybani’s student, Masa

ibn Nasr wrote a work entitled al-Makharij, which Ibn Qutlibugha describes as a novel work

13 |bn Taymiyya, Bayan al-Dalil, 85-6.
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within the genre.114 In addition to this work, the grandson of Abt Hanifa, Isma‘il ibn
Hammad is also reported to have written a work on the kiyal. The jurists Ibn Ab1 ‘Imran and
Qasim ibn Ma‘n appear to mention it in a rather disparaging way, indicating that some of his
hiyal may have been unacceptable.’™ This means that in addition to the work of the Baghdad
copyists, three other treatises were circulating in Iraq; Isma‘il ibn Hammad’s, Masa ibn
Nasr’s and the one attributed to al-Shaybani narrated by Abu Hafs. Out of these three, only

the latter has survived.'*®

It may be that Abt Hafs, noting the various works being authored by his contemporaries,
decided to restrict himself to the makharij chapter of al-Asl, rearranging the chapters and
incorporating a single additional chapter on gifts. Most significantly the word #kiyal was
introduced into the text in place of the synonyms, wajh and thiga. This would provide an
authoritative explication of the Hanafi Ziyal and limit the scope of the genre to the normative
doctrines. He could justifiably transmit the work on behalf of his teacher as the substantive
contents originated from al-Shaybani’s works. He also avoided any controversial novelties
which meant that his treatise outstripped that of his contemporaries. If Aba Hafs is indeed the

hand behind al- Shaybani’s treatise, it explains why al-Jtuzajani would have been oblivious to

Y Badr fi babiht, see Zayn al-Din Abii al-* Adl Qasim ibn Qutliibugha, 7Gj al-Tardjim (Beirut: Dar al-Ma’ miin
If al-Turath, 1992), 258-259.

5 Tbn AbT ‘Imran mentions his work in the context of Ibn Sama‘a’s narration of al-Shaybani rejecting that he
had authored a Kitab al-Hiyal. Ibn Abi ‘Imran s follows up this narration by saying that Isma‘il was the actual
author of the treatise. Isma‘1l’s contemporary the Hanafi Kiifan judge Qasim ibn Ma‘n also appears to indict him
when describing his work of #iyal as an iniquitous work. If Isma‘1l indeed had authored a work for which he was
rebuked, is it then possible that he was responsible for the egregious Kitab al-Hiyal mentioned earlier. From his
biography we see that he died in his youth and his date of death is given as 212AH. The term for youth in
Arabic, shabb, is normally reserved for those less than forty years old. The earliest that his date of birth can be
ascribed to is, therefore, 171 AH. The terminus ad quem for the egregious Kitab al-Hiyal, it will be recalled, was
177 AH, effectively ruling Isma’il out as its possible author. See al-Dhahabi, Mandagib al-Imam Abi Hanifa, 53-
4; Ibn Taymiyya, Bayan al-Dalil, 83; al-Qurashi, al-Jawahir al-Miidr’a, 99-100. Here he mentions that Isma‘1l
studied figh under Abt Ytsuf, this seems unlikely given that the latter died in 182. In other biographical works
Abt Yusuf is omitted as a teacher. His other teachers, which are agreed upon are, his father Hammad, al-Hasan
ibn Ziyad al-Lu’lu’T and also the same al-Qasim ibn Ma‘n mentioned above.

18 |n the Kitab al-Fihrist of Ibn Nadim, works on the Ziyal are recorded only for al-Shaybani and al-Khassaf.
Ibn Nadim Kitab al-Fihrist, ed. Gustav Flugel (Leipzig: F.C.W. Vogel, 1872), 204, 206.
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it, as he died seventeen years before Abt Hafs, and the work may therefore have been

‘authored’ after his demise.

4.3 Hiyal in the Other Schools

Having noted the early beginnings of the Ziyal genre, we will now assess its reception in the
other Schools. In the earlier chapters on riba, the juridical methodologies of the four Schools
played an important role in determining the specific approach of each School to the riba
prohibition. Similarly in their approach to the question of the fZiyal, their responses are a

reflection of their differing legal methodologies.

4.3.1 The Shafi‘Ts and the Hiyal

The Shafi‘T School shares with the Hanaffs certain juridical features which perhaps predispose
them to accepting the utility of certain Ziyal. Like the Hanafis, the Shafi‘is do not take
intentions into consideration when judging the permissibility of contracts; the controversial
‘na contract, for example, was thus upheld by Shafi‘T himself, even though he was known for
his opposition to the hiyal.**" The opposition of the Shafi'Ts, like the Hanafis was to the
egregious /Ziyal and hence, like the latter, they allowed the Ziyal which they considered to be

makharij. This is attested to by the various kiyal works produced by them.

Abu Bakr al-Sayrafi (d.330 AH), it appears, was the first Shafi‘T to author a treatise on the
hiyal. With the genre having gained a degree of acceptability there would have been perhaps

little opposition to his work.'*® The next work was written by Aba al-Hasan al-Suraqqa (d.410

17 Husayn Khalaf al-Jabiri, “al-Hiyal wa Mawqif al-Fugaha’ minha,” Majallat Kulliyyat al-Dirasat al-Islamiyya

5 (1973): 133-34, (Baghdad, Matba‘a al-‘Ani, offprint).
118 al-Khassaf had written his work in the middle of the third century, which means that as a genre, the #iyal
would have been fairly well established in the Hanaff tradition.
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AH), followed by the well known work of Abd Hatim al-Qazwini (d.440 AH)."® This latter
work is the only hiyal work published in the Shafi‘t School and unlike the Hanafis, one does
not find chapters on Aiyal in their fatawa works which makes al-Qazwini’s work a valuable
reference for assessing their approach to the kiyal. Following al-Qazwini’s treatise, al-Khatib
is alleged to have written a large work on the #Ziyal in three volumes. And finally Zayn al-Din
al-Munawi, a Cairene jurist is recorded as having written a work entitled Buliigh al-Amal bi-
Ma ‘rifat al-Alghdz wa al-Hiyal.**® The Shafi‘Ts were then keen protagonists of the hiyal,
although their fZiyal, like the Hanafis, were not the controversial type. The 7na contract,
which is a standard Shafi‘T opinion, is not incorporated into al-Qazwini’s work, although in
the other Schools, this contract is generally considered to be the foremost Aila employed to

circumvent the usury prohibition.

4.3.2 The Malikis and the Hiyal

The Malikis are generally assumed to be opponents of the Aiyal and their juridical
methodology which embraces the concept of sadd al-dhari ‘a clearly does not support their
conceptual basis. However a recent study by Satoe Horii has shown that, although the Malikis
do not use the word #iyal in their juridical works, in some cases, the solutions they present are
similar to those put forward but the Hanafis as kiyal.*** In her article Horii concludes that:
“The Medinese jurists did not totally reject xiyal, but rather evaluated them according to their

own perspectives’.*? To substantiate this conclusion she provides six examples of solutions

19 al-Qazwini’s treatise, like al-Shaybani’s and al-Khassaf’s, was also edited and published by Schacht. Abi

Hatim Mahmd ibn al-Hasan al-Qazwini, Kitab al-Hiyal, ed. Joseph Schacht (Hannover: Orient-Buchhandlung
Heinz Lafaire, 1924).

120 For the details of these works, see Sulayman ibn ‘Abdullah al-‘Umayr, introduction to Ibzal al-Hiyal, by Abi
‘Abdullah ‘Ubayd Allah ibn Muhammad ibn Batta (Beirut: Mu’assasat al-Risala, 1996), 41-43.

12! Satoe Horii, “Reconsideration of Legal Devices (Hiyal) in Islamic Jurisprudence: the Hanafis and their
“Exits” (Makharij),” Islamic Law and Society 9, no. 3 (2002): 312-357.

2 |bid, 348.
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proposed by the Malikis, for certain juridical problems, which are either the same as, or very

similar to, those proposed by the Hanafis.'?®

The six examples relate to: 1) kiul", 2) claims against joint guarantors, 3) mudaraba with
goods, 4) sale of unripe grain or fruit before harvesting or picking, 5) marriage stipulations in
favour of the wife, and 6) sale of a slave so that he may be manumitted.'?* Now it is clear that
the Malikis did not call their solutions /Ziyal, they merely wrote them as answers to questions
based upon their juridical method. This, however, is the critical point, because what it shows
is that the kiyal given by the Hanafis were not exceptional or external to the norms of the figh,
rather they were solutions which in many cases agreed with those of the other Schools. The
difference being that the Hanafis identified them as a specific type and jotted them down in

their hiyal manuals.

Another important aspect of Horii’s study is in regard to the kiyal on which the Maliki’s
differed with the Hanafis. One example which is relevant here relates to the purchase of a part
of the estate by its executor (wasi). According to al-Khassaf if the executor of an estate wants
to purchase a part of it, he should sell the property to a third party and then repurchase it from
him. Now, although Malik does not permit the executor to purchase a part of the estate, Horii
mentions a case where he did permit it. Ibn al-Qasim argues that this exception was a
concession (rukhsa) due to the difficulty the executor was facing in selling the estate. From
which, Horii then concludes that: ‘Malik also taught a hila that he considered was necessary
under the circumstances’.** This perhaps is not an accurate assessment, as Malik himself, nor
his student, identify this as a Aila. But what is does show is that whereas the Malikis opted for

a simple concession when circumstances dictated, the Hanafi’s opted to use a Aila. These

123 1hid, 348-357.
124 1hid, 352-6.
125 1hid, 352.
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juridical methodologies were noted in our previous treatment of riba; whereas the other
Schools (and the Malikis in particular) permitted concessions to the riba injunction, the

Hanafis preferred to uphold the letter of the law and develop solutions through them.

What is critical though, is that both methodologies in this example, and in the previous ones,
arrived at the same solution. In another recent study the author Bashish also notes that most
of the jurists, including the Hanbalis and the Malikis, have often given solutions which agree

with the notion of the hiyal without however expressly designating them as such.*?

4.3.3 The Hanbalis and the Hiyal

The resolute stance of Ahmad ibn Hanbal against the Ziyal has already been mentioned. At
the same time, however, his leniency towards certain Ziyal has also been recorded. In one
instance, for example, while he was sitting with a certain al-Marwazi, someone came to his
door to inquire after him, although al-Marwazi was trying to avoid him. In response, Ahmad
placed his finger in his palm and replied ‘al-Marwazi is not here’.*?’ This is a straightforward
use of equivocal speech and typical of the way it is used in the Ziyal. Outwardly, Ahmad did
not speak an untruth although what he intended in his speech was clearly not what the listener
would have understood. On another occasion he was asked about a man who swore an oath
that his wife stood repudiated if he did not have intercourse with her during the daytime of
Ramadan. Breaking the fast through intercourse carries a heavy expiation. Worse than this,
however, is the divorce of his wife, should he not fulfil his oath. Ahmad advises him that he

should undertake a journey and fulfil his oath during that time; the reason being that he will

126 Bishish, al-Hiyal al-Fighiyya, 43,178.
27 bn al-Qayyim, Igathat al-Lahfan, 301.
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be excused from fasting due to his journey.*?® This hila allowed the man to fulfil his oath,

without having to give the expiation, and also to retain his wife.

Some later Hanbalis also accepted these types of Ziyal; Abt al-Khattab (d.510 AH), included
some hiyal at the end of his chapter on divorce, suggesting various techniques on how to
absolve oneself from an oath.*® Najm al-Din al-Tafi reports that later Hanbalis censured him

130

for it.”™ Ibn al-Qayyim, however, openly concedes that there is no madhhab which does not

condone many hiyal. ™

In his own works there are a plethora of Ziyal which he personally
sanctioned, as mentioned in the previous chapter. Ibn Taymiyya also reported that not only
were there Hanbalis advocating the Aiyal for oaths, but also Ziyal which Ahmad had explicitly
condemned. Here he mentions, inter alia, the marriage of the validator, nikah al-tahlil and
various hiyal of riba.*? He also mentions that some Hanbalis had given a Aila to circumvent
the injunction on hunting and fishing for a pilgrim in the state of i4ram. They suggested that if
the pilgrim were to set up a fishing net before entering into the isram, the fish subsequently
caught would be permissible to eat, despite the fact that they are caught after the person has
entered into the ikram. What is so remarkable about this ruling is that it looks suspiciously

like what the Jews had done in violation of their Sabbath.**3

128 |pid.

129 Abu al-Khattab Mahfiiz ibn Ahmad al-Kalwadhani, al-Hidaya (Kuwait: Geras, 2004), 444-450. al-Khattab
was the student of Qadi Aba Ya‘la, and more notably a student of the Hanaft Judge Aba ‘Abdullah Muhammad
ibn ‘Alf al-Damighani. Although Ephrat asserts that studying with Hanafi judges was a necessary precondition
for eleventh century Hanbali jurists wishing to enter the law profession, al-Khattab would more likely have been
drawn to al-Damighani due to his epistemic stature, as attested to by al-Khattab’s teacher Aba Ya‘la. al-
Damighani, although a Hanafi master, was also well versed in Shafi‘T figh.See ‘Abd al-Latif Hamim and Mahir
Yasin al-Fahl, “al-Kalwadhant wa Kitabuhii al-Hidaya,” as an introduction to al-Kalwadhani, al-Hidaya, 10;
Daphna Ephrat, “Madhhab and Madrasa in Eleventh-century Baghdad,” in Bearman et al., The Islamic School of
Law: Evolution, Devolution and Progress (Cambridge MA: ILSP Harvard Law School, 2005), 86-7, al-Qurashi,
Jawahir al-Mudi’a, 355-56.

130 Najm al-Din Abii al-Rabi‘ Sulayman ibn ‘Umar al-Tafi, Shars Mukhtasar al-Rawda (Saudi Arabia: Ministry
of Islamic Affairs, Endowments, Propagation and Guidance, 1998), vol. 3, 214. For his biography, see, Zayn al-
Din Abu al-Faraj ‘Abd al-Rahman ibn Rajab, al-Dhayl ‘ala Tabaqat al-Hanabila. (Beirut: Dar al-Kutub al-
‘llmiyya, 1997), vol. 1, 97-106.

31 |bn al-Qayyim, Igathat al-Lahfan, 301.

132 |bn Taymiyya, Bayan al-Dalil, 86.

133 |bn Taymiyya, Bayan al-Dalil, 32.
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The presence of hiyal in the Hanbali School, may well be surprising, in fairness however,
more than any other School they were perhaps the most vocal in their opposition to the more
controversial kiyal. And indeed it is from this School that specific treatises emerged to refute
the hiyal. 1bn Batta’s (d.387 AH) work, which has already been mentioned, clearly proved
popular within the School as works bearing the same title were subsequently authored by gadr
Abi Ya'la (d.458 AH) and al-Tufi (d.716 AH). Another Hanbali Abd al-Rahman ibn Ibrahim
ibn Uthman wrote a specific treatise dealing with the hiyal of riba.*** Shortly after which, the
reformers Ibn Taymiyya and Ibn al-Qayyim also wrote works against the Ziyal, although their

approach was far more nuanced.

In summary, we can conclude that after the first work of Ziyal was composed by the copyists
of Baghdad, the Hanafis responded by authoring their own works, which gave an accurate
representation of what the School considered to be the remit, purpose and substantive nature
of acceptable hiyal. The purpose of their works was both to prevent future Hanafi scholars
straying beyond the legitimate scope of the genre and also to differentiate between those /Ziyal
which had a degree of textual legitimacy and those which were flagrant violations of the
sacred law. Having established the normative utility of the former type, we see that the other
Schools began to permit them, although without necessarily designating them as kiyal. The
Malikis, who have been shown to proffer certain kiyal, do not however identify them as such,
whereas the Hanbalis, are not averse to using the term when they do take advantage of them.
The Shafi‘1s, who have a similar juridical outlook to the Hanafis, not surprisingly take up the

genre and author several works along similar lines to the Hanafis.

134 The title of the treatise is given as, “al-Radd ‘ald man Tamassak bi-Madhhabay Imamayn Abi Hanifa wa al-
Shafi 7 fi Istibahat al-Riba bi-al-Hiyal,” in Kése, Hile-i Ser’iyye, 235-255.
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4.4 The Controversial Hiyal

The earliest work of hiyal put out by the Baghdad copyists was reported to be filled with
egregious hiyal. These hiyal were unanimously rejected by all scholars and their proponents
condemned. The Hanafi and Shafi‘T hiyal works are, as mentioned earlier, free from these
types of kiyal. This was a well known fact amongst the jurists and such hiyal were not a part
of the hiyal genre at all. There are, however, a number of controversial Ziyal which are central
to the kiyal polemic and do appear to have been overtly advocated by leading Hanaff jurists.
There are five main kiyal which sit at the heart of the Aiyal polemic:

1. Bayal-‘ma— double-sale

2. Bay‘al-wafa’ — sale with a right of redemption

3. Zakat — alms-tax

4. Shuf‘a — pre-emption

5. Tahlil — marriage of an intermediary validator
The first two hiyal relate to riba and will be dealt with in detail in the next chapter. The
remaining three will be discussed in the context of their opponents’ arguments. With regard to
zakat and shuf“a, reference will be made to al-Bukhari’s Kitab al-Hiyal as he mentioned both
the hiyal attributed to the Hanafis and the traditions which are relevant to the polemic. As for
the issue of taklil, the polemic of Ibn Taymiyya, whose entire treatise was focused upon this

specific hila, will provide the opposing views.

4.4.1 Zakat — Alms-tax

In his Kitab al-Hiyal in the section on zakat, al-Bukhari records the following hadith:

‘Distinct [assets] should not be combined nor should joint [assets] be separated for fear of the
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alms [due on them]’.** This hadith is crucial to al-Bukhari’s argument against the kiyal which
are used to avoid paying the zakat. It constitutes an explicit prohibition from the Prophet
(pbuh) against manipulating ones wealth to avoid paying the zakar. After mentioning this
hadith, al-BukharT goes on to quote another four ahadith, mentioning repeatedly the opinion of
‘some people’ who allow someone to avoid paying the zakat by dispensing with enough of his
wealth prior to the completion of the year. The ‘some people’ mentioned here, clearly an

elliptical reference to the Hanafis.

Zakat only becomes due after a certain level of wealth is acquired (nisab) and one full year
passes over this amount. If, however, prior to the completion of the year, someone’s wealth
decreases below the nisab, then he is absolved from its payment. The hila being objected to
by al-Bukhari, is when an individual, purposely disposes of some of his wealth on the eve of
the year, solely to avoid paying the tax. According to the ‘some people’ he quotes, a person
who uses such a trick with the intention of evading the alms-tax, will nevertheless be absolved

from paying zakat on his wealth.

There are two points which need to be explored here: the first is to examine the exact opinion
of the Hanaffs in regard to this stratagem, and the second is to note its occurrence in the works
of the hiyal. With regard to the first aspect, it must be borne in mind that the disagreement
between al-Bukhari and the Hanafis is regarding the use of such stratagems prior to the
completion of the year and not after it. Once the year has been completed it is clear that the
zakat is due and must be paid. The stratagem here pertains to the owner’s actions prior to the
completion of the year. The jurists, however, are in agreement that an owner may dispose of

his wealth freely at any time he wishes even if he causes it to decrease below the level of the

135 <La yujma * bayna mutafarriq wa la yufarraq bayna mujtami‘ khashyat al-sadaga’. al-Bukhari, Sahih, vol. 3,
1405, (hadith no. 7041).
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nisab. If this occurs prior to the completion of a year then consequently no zakat on his
remaining wealth will be due. The point of contention here, is when an owner disposes of his
wealth prior to the completion of the year, for the sole purpose of circumventing his zakat
liability. This stratagem gives rise to two questions: First, what is the shari ‘a ruling regarding
the person’s intention, and second, what is its consequent impact on the obligation to pay the
zakat. As regards this latter question, it is clear that the different juridical methodologies of
the jurists will determine the outcome of this question. We hence find, that both the Hanafis
and the Shafi‘Ts rule that zakar will not be due because intention plays no role in evaluating
the legal cause. The fact that his wealth is less than the nisab is the only determining factor
and the persons intention to evade the zakatr is not taken into consideration as he is deemed
similar to a person who disposed of some of his wealth without intending to evade the zakat,
but yet resulted in him owning less than the nisab. The two cases are hence deemed to be
legally indistinguishable. For those jurists who take the owner’s intentions into consideration,
the zakat must be paid. Although they recognise that the wealth is less than the nisab, they
disregard this in light of the motives which led it to be so. The Malikis, Hanbalis and

traditionists are all of this opinion.**

The other question relates to the shari‘a ruling of the intention itself. The Shafi‘Ts, distancing
themselves from al-Bukhari’s criticism, point out that, even though they do not give any legal
effect to intentions and motives, they do regard the intention itself as blameworthy.™*’
Likewise, al-Sarakhsi also reports that al-Shaybani regarded such an intention as
reprehensible (makrith); zakat being an act of worship he considered it inappropriate for a

believer to avoid it. In al-Khassaf’s prolegomena he makes it abundantly clear that to dispose

of ones wealth with the intention of evading ones zakat liability is reprehensible. He also

136 Mahmid, al-Ittijahat al-Fighiyya, 40.
137 al-Ghunaymi, Kashf al-1/zibas, 85.
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stresses, as mentioned in the previous chapter, that although the intention of evasion itself is
held to be reprehensible this does not mean that the legal effect of his actions are interdicted.
This means that the zakat will not be due on his wealth as he does not posses the nisab. al-
Khassaf goes on to say that one who does this should fear that he may be regarded as a sinner,
as the Qur’an has warned against intending harm to others, and by evading zakat (or shuf @)

one is causing harm to those who would have been its rightful recipients.*®

As opposed to the dominant opinion of the School, Abii Yusuf is reported to have saw no
harm in this kila and considered it similar to cases of pre-emption and other hiyal.** The
Azharite Abt Zahra notes, however, that this opinion of Abt Yisuf is referenced by al-
SarakhsT to a work attributed to Aba Yusuf known as al-4mali. Such works are not as

probative as the zahir al-riwaya and hence their authority within the School is only

140

secondary.”™ Abu Zahra’s doubt over the accuracy of this narration maybe corroborated by

the fact that Aba Yusuf himself, in his Kitab al-Kharaj when commenting on the hadith

prohibiting evasion of the alms-tax, says:
‘It is not permissible for man who believes in Allah and the last day to refrain from [paying] alms or to
remove it from his ownership to the ownership of another in order to separate it and by that annul the
alms [due] on it; [the intent being] that each one of them have [an amount] upon which zakat is not

obligated. No one should employ #iyal to annul the alms in any way [whatsoever].’141

That spurious narrations were circulating attributing kiyal to the Hanafis is not unknown;

there even appears to have been one attributing tacit approval of a Aila to avoid zakat to al-

138 al-Khassaf, Kitab al-Khassaf, 5, 9.

139 al-Sarakhsi, al-Mabsiit, vol. 1, book 2, 224.

140 Aba Zahra, Abi Hanifa, 433, n.1.

141 See Mahmiid, al-Ittijahat al-Fighiyya, 39-40. | have been unable to locate this quote in the Kitab al-Khardj
and have hence cited it from this work.
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Shaybani. The narration, however, is from an unknown reporter and contradicts the more

reliable position known from him, as mentioned earlier.'*

Having dealt with the substance of the Zila, what remains, is to examine its relation to the
genre. In the three early works on the hiyal by al-Shaybani, al-Khassaf and al-Sarakhsi,
neither al-Shaybant nor al-Sarakhsi composed a chapter on zakat as opposed to al-Khassaf. In
his chapter on zakat he discusses the following five #Ziyal:

1. how to give zakat to a debtor as a reduction in the debt;

2. the same as 1. but if there are partners in the debt;

3. how to give a burial shroud as zakat;

4. whether one can consider maintenance (nafaga) of ones close relatives as zakat;

5. and whether zakat can be given to build a mosque.
His answers to these questions are standard juridical responses and nothing regarding the

evasion of zakat is even remotely mentioned.**

What transpires then, is that the single kila
which is objected to by al-Bukhari is not mentioned in any of the early works on kiyal. This is
not surprising given that its veracity in the School is tentative to say the least. There is no
narration from Abi Hanifa which even discusses it; al-Shaybani has expressed his disapproval

of it, as has Abu Yasuf; and the reports which suggest their support for it, are either from

obscure or secondary sources.

What is established though, is that under their general juridical framework, like the Shafi‘Ts,
intentions and motives do not play a role in determining legal effects and it this fact which is

at the heart of the polemic. al-Khassaf is acutely aware that their juridical position on

142 See al-Kawthari’s annotation on Baydn Zaghl al-‘llm, by Shams al-Din Abdi ‘Abdullah Muhammad ibn
Ahmad al-Dhahabi (Damascus: Matba‘a al-Tawfiq, 1347 AH), 14, n.1; al-Bahiri, al-Hiyal fi al-Shari‘a al-
Islamiyya, 298.

143 al-Khassaf, Kitab al-Hiyal, 103-4; also see the remarks of Abii Zahra in his work, Abii Hanifa, 422-3.
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intentions makes them susceptible to the charge of allowing such Ziyal. He hence clarifies the
position of the Hanafis vis-a-vis the hila used to evade the zakat, while also defending their
stance on intentions. What is also significant is that he does this in his prolegomena and not in
his actual substantive chapters. This is important in that it shows that al-Khassaf was not
merely defending the charge against a specific hila, but rather, that he was making a more
general point. By doing so, he recognises in a wider sense, that the juridical methodology
which gives rise to and embraces the Ziyal, may also be exploited for illicit purposes. He
therefore sets out, from the beginning, to defend the School’s methodology while also

censuring those with improper motives.

4.4.2 Shuf"a — Pre-emption

The right of pre-emption allows certain individuals the first right of purchase which the seller
is mandated to uphold. Just who is given pre-emptory rights, however, is a matter disputed
among the jurists. al-Bukhari presents two ahadith in his chapter on shuf"a in the Kitab al-
Hiyal; one which negates the neighbour’s right of pre-emption and the second which
apparently supports it. Although the Schools of law agree that co-owners have pre-emptory
rights, only the Hanafis grant the same right to the neighbours of a property. al-Bukhari’s
criticises the Hanafis for uniquely affirming this right and then subsequently devising various
hiyal to circumvent it. He mentions three Ziyal which are proffered in the Hanafi works on the
hiyal and follows them, repeatedly by the hadith which the Hanafis themselves use as proof to
grant the neighbour the right of pre-emption. This serves to highlight a contradiction in their
approach and indeed following the final example, al-Bukhari, makes the forthright remark:

‘thus they permitted this deception amongst the Muslims’.***

144 al-Bukhari, Sahih, vol 3, 1411.
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al-Bukhari has mentioned three different hiyal in his compendium and all three are also
mentioned in the work of al-Shaybant and al-Khassaf. These, in basic terms, are as follows:

1. The buyer should first purchase a small portion of the house and then later on purchase
the rest; once he becomes a partner in the property his right of pre-emption succeeds
that of the neighbour and hence alienates him from purchasing the property. The
neighbour would technically have a right of pre-emption in the original small share
purchased, although in view of it being insignificant, he is unlikely to claim it.

2. The seller should give the house as a gift to the buyer, marking off its boundaries and
handing it over to him. In response the buyer should give him a gift of money,
corresponding to, what otherwise would have been, the price. Clearly pre-emptive
rights do not operate in gifts and hence the neighbour loses his right. The only caveat
is that the gift contract cannot stipulate the return gift, otherwise, it becomes a hiba bi
shart al- iwad, a gift with a stipulated countervalue.'* This is tantamount to a contract
of sale and the neighbour would hence be granted his pre-emptory rights.**®

3. The sale should be fixed at 20,000 dirhams, although the house is only worth 10,000.
The high price dissuades the neighbour from claiming his right, while the buyer
actually only pays 9999 dirhams and one dinar; the one dinar replaces the 10,001
dirhams remaining.*’

All three hiyal are mentioned in the chapter of shufa in both al-Shaybani’s and al-Khassaf’s
treatises.'*® Although these hiyal are in al-Shaybani’s work, they are presented through a
series of questions posed by an interlocutor. Most probably it is al-Shaybani who is asking

about them and Abt Yusuf who is answering. The latter is specifically mentioned periodically

%5 This is discussed in chapter 1.

146 <Ala’ al-Din Abu Bakr ibn Mas‘iid al-Kasani, Bada i ‘ al-Sana’i‘ fi Tartib al-Shara’i* (Beirut: Dar al-Ma ‘rifa,
2000), vol. 5, 18. (All subsequent references to al-Kasani’s Bada i * will refer to this edition).

147 \We have already discussed why the Hanafis permit this contract in chapter two.

148 al-Shaybani, al-Makharij, 80-1, al-Khassaf, Kitab al-Hiyal, 200-1, the latter reproduces these verbatim from
the former.
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in the text as supporting certain kiyal. That these kiyal are endorsed in the Hanaft School is
unquestionable, as later texts reproduce them as standard hiyal.'*® They even find their way

into the works of the Shafi'T Aba Hatim al-Qazwini and the Hanbali, Ibn al-Qayyim.**

It is well recorded by the Hanaf School that al-Shaybani, himself, regarded the use of Ziyal to
preclude pre-emptory rights as severely reprehensible.™™* Despite that, the Hanafi School in
general appears to have opted for Abli Yisuf’s opinion, who endorses them. In al-Shaybani’s
treatise, Abt Yusuf argues that the seller only undertakes such Ziyal to prevent himself from
oppressing the neighbour by denying him his right. So by preventing the right from coming
into existence he saves himself from doing an injustice to the latter. Another explanation
given is that at the heart of all commutative exchange lies the wilful consent of the owner to
part with his property. In a situation where the owner has an aversion to the neighbour, or
perceives some harm which may result from such a sale, either to himself or to his other
neighbours, his consent to the sale may not be given wholeheartedly. In order to evade this
scenario, these kiyal are permitted. In fact, the chapter on shuf"a opens with a question posed

by al-Shaybani; the terms in which it is framed seem to express this viewpoint:
| said: What is your opinion [regarding] a man who wants to buy a house and he fears that the
neighbour may take it by shuf“a,, and he [the buyer] dislikes to prevent him from that and [thereby]
oppress him [but, on the other hand, he also] dislikes to give him the house. [In both scenarios]
something which he dislikes will happen to him. Do you have a hila in that [situation]?

It is in response to this dilemma that Abt Yasuf gives his answers. The Hanafis go on to

differentiate between fZiyal deployed to prevent the right of pre-emption from occurring, and

149 al-Kasani, Bada i, vol. 5, 54—6.

130 Although not in regard to a neighbour’s pre-emptory rights, as the Shafi‘is and Hanbalis don’t grant him any,
but rather in relation to either the rights of the partner, or to avoid a neighbour claiming such a right in a Hanaft
court. See al-Qazwini, Kitab al-Hiyal fi al-Figh, 14-16; lbn al-Qayyim, I ‘lam al-Muwagqqi ‘in, 698.

1 al-Sarakhsi, al-Mabsiit, vol. 1, book 2, 224; Tbn Maza, al-Muhit al-Burhant, vol. 11, 107.
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those which are used after the right has been established.™? Some jurists further restricted the
permission to situations where the neighbour is regarded as a profligate (fa@sig) who may
cause harm to others.'™® What is clear is that the framework of the Hanafis is premised upon a
distinct teleological concern for the rights of both the owner and the neighbour, although in
their juridical formulations, they clearly give preponderance to the former against the latter.
This is not surprising as the rights of the former are unanimously agreed upon by the jurists,

whereas the latter are only upheld by the Hanafis.

4.4.3 Tahlil — Marriage of the Validator

Islamic law does not a permit a triple divorcee to remarry her husband unless and until she
marries another husband. Once the marriage is consummated, if she is subsequently divorced
by her new husband, then following the completion of her waiting period (‘idda), she is
permitted to remarry her first husband. What Islamic law does not permit, however, is for the
second marriage to be performed solely to permit the remarriage of the first, a practice known
as tahlil. If the first husband arranges this with the second husband as a strategy to remarry his
previous wife, then he is designated as the mukallal /lahii while the latter is called the
mu/kallil, the validator. Both of these have been cursed in the Prophetic hadith: ‘La ‘ana Allah

al-mupallil wa al-mufallal lahi’ ***

The practice of tailil is the focus of Ibn Taymiyya’s polemic against the hiyal. The jurists
unanimously condemn those who engage in this practice, although they differ regarding how
they interpret its application in the legal sphere. Much of Ibn Taymiyya’s work, as he himself

declares, is focused on demonstrating that the practice of tai/i/ is forbidden and that the

152 al-Khassaf, Kitab al-Hiyal, 81. Ibn Maza, al-Muhit al-Burhani, vol. 21, 263.

153 Tbn Maza, al-Muhit al-Burhani, vol. 11, 107. The author cites this opinion from the renowned, although no
longer extant, Fatawa al-Fadir.

1% Reported in Abii Dawiid, Ibn Majah and al-Tirmidhi who graded it as a good sound fhadith (hasan sahih), see
Bishish, al-Hiyal al-Fighiyya, 91, n. 2.
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resulting marriages, of both the validator and the former husband, are invalid. This is so,
irrespective of whether they openly declare their intentions or not, and whether their

agreement precedes the contract or is included in it.'>

Ibn Taymiyya, however, concedes early on that the scholars have differed in this regard, the
Hanafis, not unexpectedly, are among those who differ with his own views. He also mentions
that the Successor jurist Salim ibn ‘Abdullah ibn ‘Umar, allowed the validator to marry the
divorcee with the intention of divorcing her and hence permitting her remarriage to her former
husband, but only on condition that the validator do so unilaterally, i.e. not under instruction
from the other parties, and also that he keep his intention secret throughout.**® He quotes other
early jurists, such as the Madinese Rabi‘a, Yahya ibn Sa‘id and Abt Zinad, and surprisingly
Dawiid ibn ‘Ali the founder of the Zahiri School, all in agreement with the opinion of

Salim.*®’

What is at the heart of the issue of tak/il is whether intentions and stipulations (shurir) are
considered to affect the validity of contracts. As can be noted from our previous discussions,
this is a recurring theme and a major cause of difference in the substantive rules. For the
Hanafis, like the Shafi‘ts, the unexpressed intention has little, or no, role to play in
determining the validity of the contract, and hence if tak/i/ occurs by the planning of any of
the parties and they conceal their intention, then the contract will be valid. Similarly,
stipulations to the marriage contracts are generally held to be invalid, the Hanafis uphold the
marriage contract while invalidating the stipulations.™® If, however, they stipulate taA/il as the

purpose of the marriage, then the Hanafi authorities differ: Abai Hanifa and Zufar regard the

55 |bn Taymiyya, Bayan al-Dalil, 20.

%% bid, 18.

7 Ipid, 19.

1% As al-Shaybani states: ‘All marriages with invalid stipulations are permitted; the conditions are void
[whereas] the marriage [contract] is upheld.” al-Shaybani, Hujja, vol. 3, 221.
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marriages as valid, although they regard it as severely reprehensible; Abt Yusuf, regards the
marriage of the validator as void and hence the divorcee is not permitted to remarry her
former spouse; al-Shaybani upholds the marriage of the validator but does not permit the
divorcee to marry her former spouse.*® Although the doctrine of the Hanafis is not a hila, it is
clear that it may well be seen to be so. Ibn Taymiyya, in his refutation of the tai/il claims that
it can be refuted by showing that all Ziyal are invalid; the assumption being that the former
evidently belongs taxonomically to the latter.'® This is reinforced when we observe the
frequency with which it occurs in the Hanafl works on AZiyal. Although what exactly the

Hanafis discuss in regard to tak/i/ and it being a kila needs to be examined further.

There are two basic types of reference to tai/il in the hiyal works; firstly there is a simple
presentation of the doctrine of the school, as in the works of al-Shaybanit and al-Sarakhsi, and
secondly in the remainder of the works where the standard doctrine is not mentioned, but an
actual hila for tahlil is. al-Shaybani’s treatment is interesting in that he only quotes his own
opinion; the interlocutor asks him the rule if a divorcee or her former husband approaches a
man asking him to marry her for the purpose of tak/il. al-Shaybani responds that if they make
such a proposition then she will not be permitted to marry her former husband.*®* Beyond this
no other statements are made regarding tak/il. This, itself is informative of the genre and
rebuffs the assertion that the genre deviates from the substantive doctrine and serves to
legalise what is actually practiced through stratagems. On the contrary, al-Shaybani upholds
his own opinion, and even though the opinion of his teacher may facilitate their goal, it is not

mentioned. al-Sarakhsi’s work on the Ziyal does little more than mention the doctrines of the

159 al-Kasani, Bada i, vol. 3, 294; Ibn Maza, al-Muhit, vol. 3, 180-1.
180 |hn Taymiyya, Bayan al-Dalil, 20.
161 al-Shaybani, al-Makharij, 55.
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three authorities together with the fact that they all regard stipulations for taklil as severely

reprehensible.'®?

The other works do not mention the standard doctrine on ta/k/il although they do offer an
actual Aila for a divorcee. al-Khassaf,"®® Abu Layth,'®* Sai‘d ibn ‘Alf,'®® and Zahir al-Din®®
all advise the divorcee to give money to a trustworthy person who agrees to buy a servant and
marry him to the divorcee. Once the new couple have consummated their marriage, the owner
gives the servant to the divorcee as a gift, and because ownership and marriage cannot be
combined, the woman is immediately released from the marriage and free to marry her former
husband. In another two works, al-Fatawa al-Sirajiyya and al-Fatawa al-Hindiyya the hila
given involves the divorcee marrying her new spouse on the condition that he issue her with a

conditional divorce which is effected by the consummation of their marriage.*®’

None of these hiyal, however, involves the condemned form of involving a validator in a
marriage which all three parties stage merely for the purpose of takl/il. Additionally, neither
does the first husband nor the intermediate have an active involvement such that their
intentions are relevant. As for the intention of the woman to remarry her former husband, then
it specifically was not condemned in a prophetic kadith in which a woman made it known to
the Prophet (pbuh) that she wished to return to her former husband. For all of these reasons,
we find Ibn al-Qayyim, not only defending this #Aila, but additionally claiming that the

Hanbalis uphold the remarriage of a divorcee who uses it. He also adds that this is the opinion

162 al-Sarakhsi, Kitab al-Hiyal, 114-5.

163 al-Khassaf, Kitab al-Hiyal, 93-4.

164 Abii Layth Nasr ibn Muhammad ibn Ibrahim al-Samarqandi’s ‘Uyiin al-Masa’il fi Furi‘ al-Hanafiyya
(Beirut: Dar al-Kutub al-‘Tlmiyya, 1998), 211.

165 5a‘1d ibn ‘Alf al-Samarqandi, Jannat al-Ahkam, 211.

166 Abii al-Fath Zahir al-Din ‘Abd al-Rashid’s al-Fatawa al-Walwalijiyya (Beirut: Dar al-Kutub al-‘Tlmiyya,
2003), vol. 5, 429. The hila given here differs slightly in that the servant is procured by the former husband.

187 < Alf ibn ‘Uthman al-Ushi al-Farghani’s al-Fatawa al-Sirdjiyya (Karachi: Madrasa Fatima al-Zahra, nd.), 545;
Nizam al-Din, al-Fatawa al-Hindiyya, vol. 6, 448-9. The previous Aila is also mentioned in the al-Fatawa al-
Hindiyya, not in the chapter on kiyal but in the chapter on divorce. See Ibid, vol. 1, 508-9.
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of the Successor jurist ‘Ata’ as well as, Malik, and Shafi1, in fact, he says, he knows of none
who oppose it.**® Finally, we can also note that al-Shatibi asserts that the intention behind this
taklil is the reconciliation of the estranged husband and wife. According to his yardstick of

the preponderant maslaka, he therefore finds it to be in conformity with the magasid.'®°

To conclude, it is important to note that the Ziyal works do not condone ta//il in the sense of
the former husband getting together with the validator and his previous wife and performing a
marriage in which the marriage ends after a given time. In this sense there is no egregious
violation of the law, but rather, one finds in the later Hanafi works a Aila which is generally
accepted by all the jurists and which conforms to the magasid of the Shari‘a. Another point to
consider is why al-Shaybani should include his rejection of tak/il in his hiyal work. To answer
this we can recall our earlier assessment regarding the initial purpose of this treatise and the
genre itself, which suggested that they were meant not only to present valid Ziyal according to
the substantive doctrines of the school, but also to set a standard with which to measure the
hiyal. By rejecting the tahl/il, al-Shaybani, is clearly setting that limit and frustrating those

who seek to abuse the Aiyal.

4.5 Contents of the Hiyal Genre

Having discussed the controversial ziyal, we need to assess the remaining general contents of
the hiyal genre. To do this, the following aspects will be examined:

1. The relationship of the contents of the genre to the School’s normative doctrine.

2. The importance of maintaining systematic consistency between the siyal formulations

and the normative doctrine.

1%8 1bn al-Qayyim, I ‘lam al-Muwaqqi ‘in, 739. According to al-Biiti, Ibn al-Qayyim, by endorsing this and other

hiyal of tak/il contradicts the very juridical premises upon which his anti-kiyal polemic is based. See Muhammad
Sa‘id Ramadan al-Buti, Dawabit al-Maslaha fi al-Shart ‘a al-Islamiyya (Damascus: Dar al-Fikr, 2009), 332-34.
189 al-Shatibi, al-Muwafagat, 452.
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3. The endogenous view of the authors of the Ziyal treatises.

4.5.1 The Genre and the Normative Doctrine

The main question to be answered here is does the substantive content of the fZiyal genre
deviate from the standard doctrines of the School. It was Schacht’s assertion that the genre
served as a modus vivendi between theory and practice. We have previously discussed the
terms, theory and practice, and noted that Udovitch’s claim, of the hiyal originating in the
genre and subsequently finding their way into the theoretical works, is inaccurate. One
specific example was discussed which highlighted the inconsistencies in the approach of the
Orientalists in trying to substantiate Schacht’s thesis. We will now look at further examples
within the genre to further assess the claim that the genre was written to reflect actual practice

and hence differed from the School’s substantive doctrine.

The al-Muhit al-Burhant, an expansive doxographical compendium, contains a large chapter
on the AZiyal in which the author analyses the kiyal from a number of sources and presents the
critical opinion of various Hanaff authorities on them.*’® The comments made by the author
on the hiyal give us an accurate portrayal of the relationship between the kiyal genre and al-
Shaybani’s works. In relation to a large number of hiyal the author mentions their source
which either contains the hila exactly as its being quoted or the principles upon which the hila
is built. The author ascribes numerous #iyal to the following sources:

- aI_AS|171

70 A complete edition of this work was first published in 2004; earlier published editions of this work were were
incomplete and crucially lacked the chapter on hiyal. Regarding these previous editions, and a general
description of this unique work, see Murteza Bedir, “Bukharan Hanafism and the Mashayikh: An Analysis
through the Law of Waqf as Expounded by Burhan al-Shari‘a al-Bukhari (d.616/1219),” in Studies in Islamic
Law: A Festschrift for Colin Imber, ed. Andreas Christmann and Robert Gleave, Journal of Semitic Studies
Supplement 23 (Oxford: OUP, 2007), 6, n. 29, 1-8, 19-21.

'™ See for example, al-Mukiz al-Burhant, vol. 21, 80, 111, 115, 118, 123, 129-131, 135, 138, 150, 153, 170, 176,
256, 315, 328.
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= al-Jami‘ al-Kabir'™

= al-Jami ‘ al-Saghir'"

= al-Siyar al-Kabirt™

= al-Ziyadar'"™

In addition to these works he also makes a number of references to al-Shaybani’s works
which are known as the nawadir.'® Through these references it becomes apparent that the
norm of the kiyal was for them to emanate from the most authoritative sources. This becomes
clear when the author remarks in one instance that a certain Zila is not from al-Shaybani’s
works and then compares it to the standard doctrine and shows that it is at odds with the latter

and concludes that it is not a sound Aila."”’

Horii also inquired into the provenance of the hiyal.'”® She discusses five hiyal in
considerable detail, explaining their occurrence in the various hiyal texts and also locating
them in the original Hanafi corpus juris. For this purpose she uses four texts written by the
earliest authorities; Abt Yusuf’s lkhtilaf Abt Hanifa wa Ibn Abt Layla; al-Shaybani’s al-Asl,
al-Jami* al-Kabir and al-Jami ‘ al-Saghir.*™ The first hila she discusses will be mentioned
here as an example of her method and the conclusions she draws. The hila relates to the
difference between the rules of guaranty (kafala) and debt transfer (hawala).'®® The Hanafis

rule that in a kafala agreement the creditor has recourse to both the debtor and the guarantor,

"2 1bid, vol. 21, 111, 124, 133, 142, 143, 156, 170, 195, 235.

173 bid, vol. 21, 189, 200.

™ 1bid, vol. 21, 174.

> Ipbid, vol. 21, 173, 237 340. He mentions in one instance that al-Khassaf uses a case from al-Ziyadat as an
analogical substrate for his hila; ibid, vol. 21, 237.

178 These are works which were narrated by only one, or a small number of narrators. See Ibn ‘Abidin, Sharj
Rasm ‘Uqud al-Mufit, 16-17. For Ibn Maza’s references to these works, see al-Muhit al-Burhani, vol. 21, 73,
117, 184, 200, 203, 217.

"7 See ibid, vol. 21, 122.

178 Horii’s work is the result of her PhD thesis Die gesetzlichen Umgehungen im islamischen Recht (kiyal) unter
besonderer Berlicksichtigung des Hanafiten Sa id b. ‘Al as-Samargandr (gest. 12.Jhdt.) (Berlin: Klaus Schwarz
Verlag, 2001). She later published an article based upon her earlier thesis to which will subsequently refer.

8 Horii, Reconsideration of Legal Devices, 332.

180 Nicholas H. D. Foster, “The Islamic Law of Guarantees,” Arab Law Quarterly 16, no. 2 (2001): 133-57.
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whereas in hawala, he only has recourse to the guarantor. Ibn Ab1 Layla, the Kufan judge and
contemporary of Abii Hanifa, however, was of the opinion that in both cases the creditor
would only have recourse to the guarantor. Abii Ytusuf, who studied under both jurists,
remarks in his Ikhtilaf that if the debtor and guarantor stand as guarantee for one another, then
the creditor has recourse to both and that this solution is acceptable to all the jurists. This
means that a creditor making a kafala agreement can ensure that according to both jurists he
will have the right to pursue his right from both the debtor and the guarantor. Abii Yasuf’s
solution to the problem is later incorporated into al-Shaybant’s al-Makharij.*®* Horii is also
quick to point out that the Malikis suggest a similar kila, although without naming it as

such.'®

Horii then goes on to examine four other Aiyal, whilst also locating their original sources:

1) A hila for the marriage dissolution of a minor is found al-Jami  al-Saghir.

2) A hila for istibra *®® is in al-Asl;

3) A hila for pre-emption is in al-Jami * al-Kabir;

4) A hila for the alms-tax is in al-Asl.*®*

She also points out that the first 4ila is also found to exist in the Maliki School.*® The
implications of her results are that the substantive doctrine is a major source for the hiyal and
that the need for such exits was dealt with by the earliest authorities, although they themselves
never identified them as AZiyal. This applies both to the Hanafis and to the Malikis. It is only
subsequently that the Hanafi authors appropriated these solutions from the original sources

and included them in their hiyal works.

'8 bid, 332-3, 353.

'8 |pid, 333, 353.

183 This is a procedure which requires that the purchaser of a female slave not have intercourse with her, until he
determines that she is not pregnant, normally by the occurrence of her menstrual period.

184 Horii, Reconsideration of Legal Devices, 331-43.

'% Ibid, 335, 353.
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Another researcher Salih Biishish asserted that the differences surrounding the kiyal were due
to the jurists not clarifying what they meant by the term Ziyal.**® He therefore put forward the

following definition:

‘It is an intention to effect the change of a rule to another through a means, [which], in principle, is

legal.”*¥’

His definition was meant to capture the notion of hiyal as makharij and therefore limit the
discourse to the non-egregious type. He used this definition to investigate the genre and assess
its contents. What he found was that the Ziyal did not always correspond to his definition; in
fact, many of the so-called hiyal in the work of al-Shaybani were nothing but the application
of the standard doctrine.®® These, he claimed, were mere fatwas and were not to be
considered as Ziyal in the technical sense. To explain why they should have been included in
the genre, he put forward two reasons; firstly he suggested that al-Shaybani did not have an
established definition for the Aiyal and secondly because al-Shaybani considered that to effect
a specific Shari‘a rule by enacting its cause, was itself a 4ila."® This latitude in al-Shaybani’s
understanding of the #Ziyal, he argues, caused later scholars to assert the normative nature of
the hiyal.'*® Although Bushish regards this understanding of the hiyal as rather profuse, it
only underscores what has already by demonstrated here, namely that for the Hanafis, the

hiyal were part and parcel of their normal doctrine and were not considered to be a

demarcated external field.

18 Biishish, al-Hiyal al-fighiyya, 287;

87 «Qasd al-tawassul ila tahwil al-hukm li-akhar bi-wasita mashrii ‘a fi al-asl’. See Ibid, 215-29.

188 Bushish, al-Hiyal al-fighiyya, 168, 217, 248-9, 251-2. For a similar observation, see Thab Ahmad Sulayman,
al-Hiyal wa Atharuhad fi al-Ahwal al-Shakhsiyya (np: Dar al-Nafa’is, 2005), 252.

189 <Annahii i ‘tabara tarattub al-musabbabat ‘ald asbabiha min bab al-hiyal’, see ibid, 251-2.

190 From the examples he gives, it is clear that he is referring to al-Sarakhsi’s paradigm. See ibid, 252.
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4.5.2 Maintaining Systematic Consistency

If the hiyal are indeed extracted from al-Shaybani’s normative doctrine, and not simple tricks
to allow covert violations of the law, this should be reflected in the systematic consistency
between the genre and his works. This means that the principles and juridical norms which
underpin the normative doctrine should equally apply to the kiyal genre. When we examine
the Aiyal works this is precisely what is observed. al-Shaybani, for example, is asked
regarding the application of a kila which he has mentioned previously, to another situation
where the agent wishes to lower the price of an item prior to the seller taking possession of it.
In response al-Shaybani explicates the differing views of Abt Hanifa and Abu Yusuf on the
legality of an agent lowering the price prior to possession, and concludes by saying that the
hila which he previously suggested can be applied only according to Abii Yasuf, as it is in
line with his principles and not according to Abt Hanifa. Similarly, a 4ila mentioned by al-
Sarakhsi related to mudaraba, is judged to be according to the principles of Abti Hanifa and
Abu Yusuf specifically; in order to accommodate the opinion of al-Shaybani, he suggests a
different Aila.®* A more pertinent example, however, is al-Sarakhsi’s rejection of a hila
suggested by al-Khassaf. al-Sarakhsi examines the kila and discusses its juridical basis at
length. al-Sarakhst notes that the %ila is constructed upon a principle which is specific to al-

Khassaf, and is therefore not in accordance with the accepted principles of the School.**?

In the al-Muhit al-Burhani the same critical attitude is also demonstrated, both in the concern

for systematic consistency and in the critical rejection of those kiyal which fail to meet with

191 al-Sarakhsi, Kitab al-hiyal, 129.

192 The principle being referred to is highly technical and for that reason, it is all the more persuasive. The
essence of the principle is explicated by al-Sarakhsi: ‘It is his opinion (i.e. al-Khassaf’s) that to intend
specification (takhszs) of what is established from the necessary import of speech (muqtada al-kalam), is correct;
because the necessary import, according to him, is equivalent to the articulated (mansis), such that it has
generality (‘umiim) and therefore to intend its specification is permissible. ... However, what is correct in the
School, is that the necessary import has no generality and that the intention of specification in what is established
by necessary import, is not correct’. See ibid, 112.
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the accepted principles. Like al-Sarakhsi, Ibn Maza points out those Aiyal which are correct
according to the principles of some, but not all, of the early Hanafi authorities: A hila may
thus be valid according to the principles of Abt Yasuf but not according to al-Shaybani,'* or
vice versa,®* or even valid according to both Aba Yiisuf and al-Shaybani but not according to
Abii Hanifa.'® Additionally, he reproduces the judicious insights of al-Halwani, some of
which may have been gleaned from the latter’s commentary on al-Khassaf’s kiyal treatise. al-
Halwani critically analyses the hiyal and expresses his doubt about a number of Ziyal when
they do not conform with the accepted principles or standards of the School, or when their
remit is not accurately circumscribed.'®® He also points out those which contradict the al-
Mabsiit, i.e. al-Shaybani’s al-Asl, thereby reinforcing the norm that the Ziyal must be based

squarely on the most authoritative sources.*®’

4.5.2.1 The Hiyal and Juristic Differences

Another type of hilal which demonstrates the authors concern for upholding the systematic
consistency of the jurists, are those which serve to overcome their differences of opinion. The
purpose of these fZiyal is to protect the rights of the parties to a contract should the incumbent
judge be from another madhhab, or even from the same madhhab, but hold an opinion which
may threaten the basis of a transaction or contract. A good example of this, is the hila
mentioned earlier regarding the difference of opinion between the Hanafis and Ibn Abi Layla.
The hila in this case originates as a point mentioned in an earlier work of comparative figh,

and subsequently finds itself included into the genre. The importance of avoiding juristic

193 See, for example, al-Muhit al-Burhant, vol. 21, 82, 186-87.

9 Ibid, vol. 21, 200.

1% 1bid, vol. 21, 204, 205. In one case al-Halwani suggests that a particular Aila is valid according to Abi Hanifa,
but not according to al-shaybani, and that the opinion of Abt Yisuf is unclear (mugdrarib). Another commentator
on al-Khassaf’s work, Khwaharzada, however, disagrees and suggests that it is valid according to Abh Ysuf as
well (p.289).

19 gee for example, ibid, vol. 21, 92, 136, 140, 148-49, 210, 332.

197 See, for example, ibid, vol. 21, 96, 230, 315.
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difference is not the sole concern of the Hanafis, and as mentioned earlier the Malikis also

suggest a similar Aila.

These types of Ziyal occur frequently in al-Khassaf treatise. al-Khassaf, a renowned judge of
Baghdad, would have been aware of the differences amongst the judges and the impact it
would have on the acceptability of contracts. Many of his kiyal are thus prefaced with the
clarification, either from himself or the interlocutor, that it will be valid according to the
opinion of the Hanafis and also according to the other jurists."® In some cases al-Khassaf’s
hiyal are to avoid differences amongst the Hanafis. In one example al-Khassaf agrees with
Abu Yasuf’s rule on a point of law, but acknowledges that others may disagree, he thus
presents a hila to accommodate for the difference.’® In another example it is Abii Hanifa
opinion which is accommodated,’® while in another, the disagreement is between Abt Yasuf
and Zufar.”®* In the work of al-Sarakhsi, one example relates to the difference of opinion

f’202

being between al-Shaybani and his two teachers Abii Hanifa and Abt Ysu and in another

between the Hanafis and the other jurists.*® Similar hiyal can also be noted in the al-Mufit al-

_ 204
Burhanr.

What is also interesting to note here, is that the purpose of the AZila is to maintain one’s legal
rights as determined by the madhhab, despite the personal opinions of the incumbent judge.
We have already observed the use of such hiyal by Ibn al-Qayyim who suggests various kiyal
to prevent the HanafT rules of shuf"a applying. This phenomenon is also witnessed in the area

of shuriit where Schacht’s protégé Wakin, notes that one of the major concerns of the notaries

198 As a representative sample, see al-Khassaf, Kitab al-hiyal, 108-114
199 B
Ibid, 107.
20 |pid, 112.
21 |pid, 114.
202 al-Sarakhsi, Kitab al-hiyal, 110
2% Ibid, 109.
204 See, for example, al-Muhit al-Burhant, vol. 21, 87, 147-48, 175-76, 179, 289, 347, 351.
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when writing legal documents, was to frame the contract in such a way that the rights of the

contracting parties would be upheld, irrespective of the madhhab of the judge:

[I]f the contract were disputed before a gadi who followed the opinion of one scholar or school, while a
single clause or element in the document was an expression of another opinion, the gadi might declare

the entire contract invalid. A model contract had to be valid in all schools simply because business itself

cut across the borders of all schools.?®

Despite Wakin subscribing to Schacht’s thesis of a cleft between theory and practice, the very
premise which underpins this statement belies that theory. The very fact that contracts could
be drawn up to satisfy the juridical differences of scholars from different Schools, operating in
distant regions, was ultimately based upon the certain knowledge that each scholar would be
judging according to a specific doctrine.?® The practical works on the hiyal and shuri, pace
Schacht, therefore testify to the predictability of the judicial systems in applying Islamic law
according to the theoretical works of the jurists.’” It is this very predictability which allowed
the jurists to produce solutions in the form of kiyal or notarial documents. That solutions
were needed to deal with the differences among the jurists was inevitable due to the normative

juridical pluralism that characterised the Islamic legal system.

205 jeanette A. Wakin, The function of Documents in Islamic Law: The Chapters on Sales from Tahawis Kitab al-
Shurit al-Kabir (New York: SUNY Press, 1972), 32-4.

208 Wakin herself admits this while desparately trying to maintain Schacht’s thesis: ‘The emphasis on the validity
of the contract, the care for being legally correct shows how closely the Shari‘a was followed, at least in its
details. This of course made documents potentially effective instruments for carrying out legal evasions.” See
Jeanette Wakin, “Written Documents in Islamic Law,” in Actas: IV Congresso de Estudos Arabes Islamicos
(Leiden: E. J. Brill, 1971), 350, n. 11.

207 Hallag who researched into the relation of the shurii¢ manuals and their relation to doctrine and practice
concluded that: [W]e are, | believe, justified in maintaining that the underlying assumption guiding our research
should be that between legal doctrine and judicial practice there existed not only a state of congruity but also a
complex dialectical relationship that sustained this congruity. It is this assumption that we should continue to
adopt until the contrary is proven. To put it differently, the previous scholarly assumption that as a rule a wide
gap existed between legal doctrine and judicial practice is no longer tenable. Common sense and a substantial
body of historical evidence speak against continued adherence to such assumptions. Wael B. Hallaq, “Model
Shurat Works and the Dialectic of Doctrine and Practice,” Islamic Law and Society 2, no. 2 (1995): 109-134
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4.5.3 The Endogenous View

While presenting an analysis on the kiyal works, it is important to take note of the articulated
positions of the hiyal authors themselves. These endogenous views are important, not as sole
determinants of the substantive contents of their works, but rather as testimonies to the
internal viewpoints and methodologies which the authors subscribe to. These statements can
be measured against the objective analysis of exogenous researchers as presented in this
study. The quotes selected here pertain to the teleology of the kiyal and also to the substantive
content of the genre. In relation to the former, the statement of al-Shaybant quoted earlier, is
cited by most authors and universally upheld in the School as a benchmark for assessing the

validity of the kiyal. al-Shaybant, it will be recalled, laid out clearly in his treatise that:

Whosoever uses a aila in a matter [such that something] reprehensible enters his faith, has not used a
hila, nor is that regarded as a Aila. Indeed a Aila is only used to acquire through permissible [means] and

to abandon the proscribed.?®
al-Khassaf also makes a clear pronouncement at the outset of his treatise:

A hila is only that by which a man extricates himself from the prohibited and exits via it to the licit.
Whatever is like this or similar then there is no problem in it. What is reprehensible in that, is that a hila

should be used in someone’s right [in order] to annul it, or to use a kila in the proscribed to camouflage

it, or to use a Aila in an [illicit] matter such that a doubt [regarding its reality] enters into it.**°

In the al-Muhit al-Burhant, Tbn Maza begins his work with very similar comments, as does
Sa‘id ibn ‘Alf the author of the Jannat al-Akzkam. Both authors stress that the kiyal are not to
be used to usurp someone’s right or to disguise a prohibited action. Their purpose is solely to
help those who need an exit to help them from falling into the prohibited or for those who
want to lawfully acquire or uphold their rights.?° These quotes make it clear that the authors

were aware of the doubt regarding the Ziyal raised by the accusations of their detractors. Their

208 al-Shaybani, al-Makharij, 24.
299 al-Khassaf, Kitab al-Hiyal, 5.
210 See Ibn Maza, al-Muhir al-Burhani, vol. 21, 67; Sa‘id ibn ‘Ali, Jannat al-Ahkam, 26.
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unequivocal statements address those precise concerns and lay down the principles to which

they commit themselves in their respective works.

For a precise endogenous evaluation of the substantive contents of the kiyal genre and their
relation to the authoritative works of al-Shaybani, the following quote is taken from Sa‘id ibn

‘AlT’s introduction to his kiyal treatise the Jannat al-Ahkam, :

The previous Imams; Abt Hanifa, Aba Yasuf, Muhammad, Zufar and al-Hasan ibn Ziyad propounded
their exits (makharij) in their books without specifying them, and [hence] dispersed them in their
writings without gathering them together [in a single work]. It is for this [reason] that Abii Bakr al-Iskaf
said: ‘The hiyal rulings are all present in al-Mabsit (i.e. Shaybani’s al-Asl) except for one ruling and

that is the hila used to nullify the pre-emption of the partner.?*

The author, having explained that the kiyal originated as makharij dispersed in the works of
the earliest authorities, goes on to identify his own sources and give the raison d’étre for his

treatise:

I have gathered the cases of the hiyal and concessions [relating to] worship and transactions, from the
books of the earlier scholars of the religion and [also] extracted some from the fatawa works of the later
scholars; the jurists of the believers (May Allah be pleased with them). | have combined them in this
book and arranged them into chapters to make it easier for the student to find them and for the one in

urgent need to access them.?*?

This endogenous account corresponds exactly with our preceding presentation. From this
quote, four characteristics of the kiyal genre can be discerned:
1. The earliest authorities were responsible for the initial exits and hence the substantive
material in the early hiyal works.

2. All of these exits can be found in al-Shaybani’s al-Asl.

21 1hid, 22-24.
212 1hid, 22-26.
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3. Later scholars also provided exits in their fatawa works; implying that the hiyal genre
was not considered to be the primary repository for these exits, but rather a distilled
secondary account.

4. The genre was for both didactic and practical purposes: In the former, the student
would learn the methodological technique underpinning the exits, and in the latter, the

works would provide an immediate reference for pressing exigencies.

4.6 Genre and Polemic Conclusions

The multitude of evidences presented by the opponents of the hiyal appears to make a clear
case for their injunction. However, when the arguments of the protagonists are noted, what
generally transpires is that their respective arguments apply to two distinct spheres, although
there is, admittedly, some degree of overlap. In order to address this hermeneutical paradox,
the opponents develop distinguishing taxonomies in order to accommodate the growing
recognition of legitimate exits. Ibn Taymiyya, using maslaka and wasa’il as defining
characteristics, seeks to differentiate those Ahiyal which are egregious from those which
conform to the purposes of the law, which in his view, are not regarded as kiyal despite being
labelled as such. Ibn al-Qayyim follows the approach of his teacher in this regard and puts
forward a number of Aiyal which he deems to be suitable, while also maintaining the polemic

against the other Aiyal.

al-Shatibi attempts to provide a middle sphere between the licit and illict kiyal. This is the
area of overlap, in which the discerning factor is the telos (magsad) underpinning the Aila.
This trifurcation grants that the overlap is a natural consequence of normative legal pluralism,
and at the minimum suggests that wherever a preponderant maslaka can be perceived, leeway

should be granted. All of the kiyal which are the subject of the polemic fall into al-Shatibi’s
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middle category. Ibn Taymiyya, for example, focuses on the tak/il and bay* al- ina, whilst
also mentioning the hiyal of zakat and shuf'a. In fact, these four hiyal are the most
controversial and in order for al-Shatibi to give credence to his approach, he provides
teleological explanations for both tak/il and bay‘ al- ina. Although he, himself, does not
subscribe to them, he does show that even these two #Ziyal, which are the most controversial,
can be reconciled with the general purposes of the Shari‘a. His formula of deploying the
magqasid as a yardstick of differentiation has been widely accepted and utilised in the work of
recent scholars and researchers.?’®> Some researchers have used al-Shatibi’s formula to
examine hiyal beyond the limited number of controversial Aiyal which tend to dominate the
hiyal discourse. This provides a more balanced account of the genre as a whole as opposed to

the limited focus of the polemic.?**

In the work of the Orientalists, we note that, it is these controversial kiyal, which are most
frequently mentioned. Schacht, for example, refers to bay‘ al-* ina, tahlil and shufa and
Coulson to bay* al-Ta, wagf and tahlil. > The opponents of the genre are therefore
characterising the genre by its most controversial aspects.”*® It is clear that these single
instances do not portray an accurate picture of the genre as a whole; but rather are a limited
number of disputed exits. Some of which, like takl/il in its brazen form, are not advocated in

any hiyal work. It is untenable then that these marginal examples should be the basis for

23 For the wide acceptance of al-Shatibi’s approach, see al-Biiti, Dawabit al-Maslakha, 304-36, Nashwat al-
‘Alwani, al-Hiyal al-Shar iyya bayn al-Hazr wa al-Ibaha (Damascus: Iqra, 2002), 49; Sulayman, al-Hiyal wa
Atharuha fi al-Ahwal al-Shakhsiyya, 273-75; 96-109, Abu Zahra, Abu Hanifa, 434; Ibrahim, al-Hiyal al-
Fighiyya fi al-Mu ‘amalat al-Maliyya, 89-95. al-Bahiri, al-Hiyal fi al-Shari‘a al-Islamiyya, 23-24, 324-32;
Mahmid ‘Abd al-Rahim al-Dib, al-Hiyal fi al-Qaniin al-Madant (Alexandria: Dar al-Jami‘a al-Jadida, 2008),
96-109.

214 Biishish, for example, after his lengthy study of the kiyal used in the laws of personal status, affirms that he
found the vast majority of the aiyal to be based upon a preponderant maslaka and the intention of their users to
be in line with the magasid. He therefore considered the Ziyal he encountered in his study, to be legally and
religiously correct. See al-Bushish, al-Hiyal al-fighiyya, 131, 258.

215 gee Schacht, Introduction, 79, 81-2; Noel J. Coulson, Conflicts and Tension in Islamic Jurisprudence
(Chicago: The University of Chicago Press, 1969), 87-90.

218 One author has even transported the Orientalists discourse of the #iyal into the arena of constitutional law, see
A. H. Kamali, “Kitab al-Hiyal in the Political Philosophy of the Ummah,” Igbal Review 7, no. 3 (1966): 59-81.
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assessing the entire genre. The Orientalists, however, have insisted on attempting to
scandalise the genre through these limited examples. Schacht, who played the leading role in

that process, asserts that:

This voluntary quasi-abdication of theory from practically the whole field of commercial law in favor of
custom was facilitated by the sacred and inscrutable character of Islamic legal theory, which called for
the observance of the letter rather than the spirit. ... The great Hanafi authorities Abt Yusuf and
Shaybani, elaborated such devices and put them at the disposal of the public. One such book, which is
credited to Khassaf ... enables us to discern, through the thin veil of its legally unobjectionable forms,

the realities of practice in that time and place.?’

It is noteworthy that Schacht completely ignores the maslaka discourses in his monolithic
characterisation of Islamic legal theory. For Schacht, there can be no teleological reading of
the figh, as he and his mentor Hurgronje, have already determined it to be a deontology; both
sacred and inscrutable. The #Ziyal were therefore considered by them to act as a modus
vivendi; accommodating the sacred law to the exigencies of real life. The genre, however, as
has been demonstrated, is not reflective of these polemics but rather of the endogenous
account given to it by its authors. They are not a modus vivendi, as they reflect nothing but the
normative School doctrine. What distinguishes them and justifies their compilation as a
distinct genre is their functional utility as exits. The substantive content of these works is
therefore typified, not by covert violations of the law, but rather by systematically consistent

formulations of Aiyal as makharij.

217 Jospeh Schacht, “The Schools of Law and Later Developments of Jurisprudence,” in Law in the Middle East,
ed. Majid Khadduri and Herbert J. Liebesny (Washington D. C.: The Middle East Institute, 1955), 78-9.
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CHAPTER FIVE

THE USURY CIRCUMVENTS: BAY  AL-WAFA’
AND BAY “ AL- INA

The assertion of the Orientalists is that interest based debt financing was a necessary part of
medieval commerce, and that Muslims jurists recognized this by formulating the #Ziyal to
circumvent the riba prohibition. Acting as a modus vivendi this allowed the jurists to silently
acquiesce to the demands of commercial realities whilst maintaining their religious moral
authority. The hiyal were hence deemed to be nothing but juridical devices which sought to
create a veneer of legality to the prevalent commercial practices which were in overt violation
of the law. In this chapter we will assess these claims and investigate the assumptions which

lie beneath them.

The principal Aiyal which relate to the »iba injunction are the bay ‘ al-wafa’ and the bay * al-
‘a. Both of these will be examined in detail and the juridical discourse regarding them will
be presented. The purpose of the discussion will be to understand how the jurists understood
and explained these Aiyal. We will examine a wide range of Hanafi sources to determine
where, when and how these hiyal came about, and whether the jurists were merely glossing
over what were accepted usurious norms, or whether they were responding to pressing

exigencies based upon the teleological principles discussed in the previous chapter.

5.1 Usury Circumvents

In this section we will deal with the main circumvents which were used to evade the

prohibition of riba; namely the bay‘ al-ma and the bay‘ al-wafa’. The bay* al-mMa is
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essentially a double-sale consisting of two consecutive transactions, which individually are
sound, but ultimately combine to create the effect of a usurious loan. The Schools of law
differ both in explicating its various forms and its legal ruling. The Hanafis discuss a variety
of double-sales in their works and only one of these is generally regarded as the 7na
transaction. They differ in this with the other Schools as we shall see. We will discuss three
generic forms of the double-sale in the following order:

1) na

2) tawarrug

3) mu ‘amala

5.1.1 Bay ‘al- Ina

There are many forms of the bay * al-ina, but in essence this transaction involves a buy-back
sale with a pricing differential. The pricing differential is based upon one of the sales being a
credit sale and the other a cash sale. The end result of both transactions is that one of the
parties acquires cash in hand together with a debt for a higher amount. If one looks only at the
end result it is clear that the double-sale leads to a situation analogous to a usurious loan.
Again, as in our previous discussions, the approach of the different Schools is premised
ultimately on their respective juridical methodologies. We will briefly explicate their views

before examining the approach of the Hanafis.

The prohibition for the 7na sale has been inferred from the following hadith:

‘Aliya bint Ayfa‘ said: I performed the pilgrimage with Umm Muhibba and when we entered upon
‘A’isha — may Allah be pleased with her — Umm Muhibba said to her: O Mother of the believers, | used
to own a slave girl and | sold her to Zayd ibn Argam for 800 dirhams due [at the time of] ‘asa’. He then

intended to sell her, so | purchased her from him for 600 dirhams cash. She (‘A’isha) said: What an evil
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sale and purchase; let Zayd ibn Argam know that he has nullified his Jikad with the Messenger of Allah

(pbuh) unless he repents.*

What is important regarding the sale mentioned in this hadith is that it is fortuitous, as
opposed to a premeditated double-sale. The slave girl was sold for 800 dirhams on credit
whereas in the buy-back sale the price was 600. The result of the sale meant that the article of
sale had returned to its original owner although Zayd (ra) still had a debt of 200 dirhams. That
Sayyida ‘A’isha (ra) interpreted this as a usurious transaction can be inferred for the following
reasons. Firstly, the strength of her reproval indicates the transaction constituted a major sin.
Secondly, in an addendum to this narration, Umm Muhibba asks whether she may retain her
capital (i.e. the slave) and forego the extra 200; ‘A’isha (ra) responds by reciting the verse
relating to the »iba prohibition which permits one to retain the capital while foregoing the
additional usury. Her citing of this verse implies that she (ra) viewed their buy-back contract

as an infringement of the riba rules.

In the discourse of the jurists this specific transaction is known by the lengthy term shira’ ma
ba ‘ bi-aqall mimma ba‘ qabl naqd al-thaman, which means to repurchase for less than the
original sale price, prior to receiving payment. Most of the jurists regard this transaction as a

form of ‘ina although the Hanafis technically do not.

5.1.1.1 Bay ‘ al- ‘Ina and the Malikis

The Malikis regard this tradition as a corroboration of the jurisprudential tool of blocking the
means (sadd al-dhara’i ‘). As mentioned earlier, it is clear from the hadith, that the buy-back
sale was fortuitous which precludes an accusation of unlawful intent. If neither of the parties
intended to engage in a usurious transaction, then the only reason it should be prohibited is

because it is considered to be a means to usury and hence it must be blocked. al-Qurtubi states

! al-San‘ani, al-Musannaf, vol. 8, 184-85 (hadith no. 14812, 14813).
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that the transaction in its outward form is permissible, but, because it leads one to fall into the
unlawful it is hence prohibited. The Malikis, he says, are opposed by the majority of the
jurists who argue that legal rules must be premised only on the outward form of a transaction
and not upon suspicion or conjecture. His response is that the Malik1 opinion is based upon
sadd al-dhara’i ‘. The ruling of ‘A’isha (ra) in the above mentioned hadith, is therefore used to
prove the legitimacy of both this jurisprudential technique and its application to contracts

which may lead to usury.?

What is important to understanding the Maliki approach, is the jurisprudential basis of their
understanding of the term riba. As discussed in chapter one, the Malikis were noted for taking
the position that the term riba in the Qur’an is ‘@mm and hence refers to a specific transaction
which is premised upon a debt which demands an increase over the principal. The na
transaction is clearly not such a transaction and hence it cannot be regarded as riba. The
Malikis, however, show that because it leads to analogous results it can be prohibited based

upon the principle of sadd al-dhara’i .

The Malikis consider this transaction (as mentioned in the hadith) to be the archetype of what
they call buyii * al-Gjal. Buyi ‘ al-ajal literally means credit sales, although what the Malikis
are discussing are double-sales which begin with a credit sale and are then followed by a buy-
back sale. Under this rubric, they present a plethora of different possible forms depending on
the form of the buy-back sale. The variants relate either to the price in the buy-back and/ or
whether it is a credit sale and if so its duration. In general, nine different forms are discussed,
out of which, two are prohibited. What is surprising, is that they allow the original seller to

repurchase at a lower price if he does so using a credit sale in which the payment is due at the

2 al-Qurtubt, Akkam al-Qur an, vol. 3, 359.
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same time of the original sale. Although this will lead to a disparity in the prices they allow it
because there is no time lag connected to the extra time. al-Shaybani, although concurring
with most of their rulings on the nine forms, specifically objects to this one. He argues that the
disparity in prices represents an undue excess (fadl) since the article ultimately returns to the

original owner.?

The Hanafi approach will be discussed later on, but for now, what can be noted is that for the
Malikis, whether there is an excess or not, is not the point because in essence this transaction
is not riba and its prohibition is based upon a suspicion (tuhma) that it could lead to actual
riba. The latter is principally characterised by a time delay with an increase in the debt. If it is
clear that there is no time delay, then whether there is an excess or not is immaterial as it

cannot lead to riba and hence the sadd al-dhara’i * principle need not be invoked.

5.1.1.2 Bay ‘ al- ‘Ina and the Shafi‘Ts
In our previous discussions we have noted that the Shafi'ts do not take intent into
consideration and give their legal rulings based only upon the outward conformity of contracts

to the law. al-Shafi ‘1, himself, articulates this:

The principle of my approach is that every transaction which is outwardly sound, I do not invalidate
[either] due to suspicion or the customary practices of the two parties; [rather] | permit them [based
upon] the soundness of their outward [form]. | [do, however] dislike any intention which, if it were

made apparent, would invalidate the sale’.*

% al-Shaybani, al-Huijja, vol. 2, 746-754.
* al-Shafi‘i, Kitab al-Umm, vol. 3, 90.

202



THE USURY CIRCUMVENTS: BAY ‘AL-WAFA’ AND BAY ‘AL- INA

The transaction mentioned in the hadith is hence upheld, not only due to its being analogically
consistent with their general approach, but also, becomes al-Shafi'T deems the hadith

mentioned earlier, to be weak.®

Although Shafi‘1 regards the hadith as weak, he gives a number of other important arguments
for upholding the sale. Firstly, he argues that even if the hadith were sound, it does not
necessarily oppose his ruling due to the fact that Zayd ibn Argam is also a Companion of the
Prophet (pbuh), and the very fact that he engaged in this transaction can be taken to mean that
in his opinion it was a permissible transaction. al-Shafi‘1, therefore regards this as a genuine
difference of opinion between two Companions. This must be judged according to the rules of
jurisprudential preference, which, he argues, demand that the opinion which is closest to
analogy is upheld.® He demonstrates the analogical consistency of his view using the
following four points:

1. If the second sale had been made to someone else it would have been unanimously
permitted.

2. If the resale had been for the original price, or for a higher price, it would also be
unanimously upheld.

3. If the second sale was annulled then it would not affect the first sale and the debt
would still be due and the item in the hands of the initial buyer. This, he avers,
demonstrates that the two contracts are independent of each other.

He also deals with the problem of the suspicion which the transaction entails, and says that
there is less suspicion in the owner than there is in you, i.e. the interlocutor. By this, he means

that the jurist himself should be wary of preventing a person from repurchasing an item he

> al-Shafi T argues that it is weak because one of the narrators is unknown. See ibid, vol. 3, 47-48. The editor,
however, notes that the narrator is not unknown and this hadith was accepted by a number of jurists and
traditionists. See ibid, vol. 3, 48, n. 1.

® Ibid, vol. 3, 95.
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regrets having sold, even if the repurchase price is higher than the original. The jurist should
remember that trade has been permitted outright and only riba prohibited, and this transaction,

he argues, is not riba.’

al-ShafiT’s first argument is crucial as it shows that he regards the sale of the article to its
original owner as similar to its sale to a third party. The sale to third person is known as
tawarrug and it is clear from al-Shafi T’s argument that he permits both 7ina and tawarrug. In
fact, al-Shafi‘is approach is the most analogically consistent; he makes no exceptions to his
rules based upon arbitrary suspicions or customs. He even goes so far as to explicitly reject
that customs, or promises which precede or follow a transaction, should impact the legality of
any transactions.® Having said this though, it should be noted that some later Shafi‘ts found it
difficult to uphold this strict application; Abi Ishaq al-Isfrayini and Aba Muhammad both
said that if it became an individuals habitual practice then the second sale would be regarded

as a condition of the first, and hence both sales would become invalid.®

What is crucial to understanding al-Shafi‘1’s approach is to understand the difference between
the judicial and religious realms, reflected in the parlance of the jurists as gada’ and diyana.
For al-Shafi‘T the law is based upon the outward forms of contracts, it is not for the judge to
pursue the intents of the parties or to annul their contracts based upon his suspicions or
possible outcomes which it may or may not lead to. The contract in question, namely ‘ina is
nothing but a name given to two sale contracts performed between two people for the same
article. al-Shafi ‘1 argues that had the first sale been a cash sale and the subsequent second sale

occurred sometime in the future, nobody would question its legitimacy, and how could they?

7 .

Ibid, vol. 3, 95.
8 <Laysa li-al- ‘ada allati i ‘tadaha ma ‘n yuhill shay’ wa 1a yaharrimuhii wa kadhalika al-maw ‘id in kan gabl al-
‘aqd aw ba ‘daha’. See ibid, vol. 3, 48.
% Abii Zakariyya Yahya ibn Sharaf al-Nawawi, Rawda al-Talibin (Beirut: Dar al-Kutub al-‘Tlmiyya, 2000), vol.
3, 86.
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To suggest that articles cannot be bought back by at any time in the future by the original
owner would be ludicrous. The ‘na is hence nothing but two transactions which lead to a

result which is perceived to be similar to riba.

Although his detractors would argue that 7na can be a hila for riba, what al-Shafi‘1 is
arguing, is that it is not necessarily so. In fact, in the hadith mentioned above, it is clear that
the consecutive transactions occurred fortuitously and were not pre-planned; how then could
there be an accusation of this transaction being a kila. For al-Shafi‘1, accusations, suspicions
and possibilities do not determine the law, as they are nothing but subjective and arbitrary
judgments. Law, is rather, the application of objective legal science to concrete facts and
realities. al-Shafi‘1 is also not alone in permitting bay al- Tna; the Zahiris also permit it, as do
the Ibadis, a branch of the puritan Khawarij.'® These jurists are noted for their strict adherence
to the texts and its literal interpretation. Upholding bay  al- ha was not, therefore, based upon
commercial needs and the usage of hiyal, but was rather a consequence of these jurists’

specific legal methodology.

5.1.1.3 Bay ‘ al- ‘Ina and the Hanbalis

The transaction mentioned in the above hadith is stated by Ibn Qudama to be the 7ha
transaction and like the Malikis, he argues for its prohibition on the grounds that it leads to
riba.* What is significant in Ibn Qudama’s presentation is that he mentions that according to
the School’s eponym Ahmad, 7ha was the practice of a merchant to sell his goods only on
credit and not on cash. Ibn Qudama quotes him as saying that ‘I dislike for a man that his

trade should not be [anything] other than 7na and [that] he does not sell for cash’. Ibn

19 Ersilia Francesca, “Religious Observance and Market Law in Medieval Islam. The Controversial Application
of the Prohibition of Usury According to some Ibadi Sources,” Revue des Mondes Musulmans et de la
Méditerranée 99-100 (2002): 199-200, n.9.
" Tbn Qudama, al-Mughni, vol. 4, 256-57.

205



THE USURY CIRCUMVENTS: BAY ‘AL-WAFA’ AND BAY ‘AL- INA

Qudama is quick to point out that credit sales per se are unanimously permitted and what is

disliked is for a merchant to restrict himself to credit sales while refusing to sell for cash.*

It is not unusual that Ahmad should have had a different understanding of the term ‘ma. In the
hadith compendium of Ibn Abi Shayba, we find that a number of Successor jurists also
differed as to its precise meaning which led to a number of different rulings being issued in
regard to its validity. This varies from holding it to be a mere credit sale to the double-sale
mentioned in the hadith.*® Although different interpretations are given to the form the ‘na
transaction might take, what is common to all of them is that it supplies a person with
immediate cash through a sale transaction which ultimately leaves him with a larger debt.*
This is the case in an ordinary credit sale, in that credit sales are generally more expensive
than cash sales. So a person in need of immediate cash, may purchase an item on credit, say
for £100, and then proceed to sell it on the market for, say, £80. The credit sale is thus used to
provide him with cash, although the amount he receives is less than the debt he incurs.
Although this latter technique would later acquire the technical name tawarrug, in the early

period such terminological differentiations were ostensibly absent.

Ibn Qudama then goes on to discuss the scenario of a double-sale in which a cash sale occurs

first followed by a buy-back credit sale with an increase in the price. It is evident that this is

2 1bid, vol. 4, 257.

13 See the chapters relating to the concessions and pledges used in al- 7na, in Ibn Abi Shayba, al-Musannaf, vol.
4, 455-56.

4 The practice of buying on credit and selling for cash on the market, as a way of raising immediate funds was a
common practice in medieval Europe. To the avoid suspicion of the use of a double-sale as a cover for usury this
was a more subtle alternative. Postan notes with regard to the double-sales that: If a fictitious sale of this kind
could easily be distinguished from a legitimate commercial bargain, it had to be but slightly modified to become
absolutely indistinguishable from a genuine sale. How could anybody detect the real nature of similar
transactions when they are carried out by three parties instead of two, when goods were brought on credit from
one man and sold for cash to another? The raising of funds by means of a three-cornered sale was common in
this country and abroad. It was employed by Bruges, Leiden, and other continental towns, and by English kings,
notably Edward I11, in their transaction with wool’. See M. M. Postan, Medieval Trade and Finance (Cambridge:
CUP, 1973), 11-12.
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the reverse of the transaction mentioned in the hadith. Ibn Qudama notes that this transaction
resembles the 7na transaction, although, he says, it is possible that it could be permissible
even if it is resold for a higher price. He argues that if it is based upon a pre-agreement, or is
used as a hila, then it is prohibited, otherwise a transaction like this may also occur
fortuitously. Such a coincidence is not sufficient to render it impermissible as the principal
rule of sale is permissibility.™ It is noteworthy that he differentiates between this case and the
former, even though they are very similar and lead to similar results; the former, he argues, is
prohibited based upon the hadith and also because it is more likely to lead to riba as opposed

to the latter.

5.1.1.4 Bay ‘ al- ‘Ina and the HanafTs

The Hanafis, like the Hanbalis, differentiate between the two transactions, i.e. the one
mentioned in the hadith and its converse. The first transaction, mentioned in the hadith, is
generally not referred to as ‘7na but rather by the longer formula ‘shira’ ma ba“ bi-agall
mimma ba . The second transaction, in which a cash sale precedes the credit sale, is what
they refer to as 7na. For the Hanafis this differentiation is not based upon one transaction
being a greater means to riba than the other, but because for them, the first transaction is
considered to be actual riba whereas the second is not. The second transaction is hence known

as ‘Tna because it is not actual riba, but a transaction which stands in lieu of it.

The Hanafis argument is that in the hadith, the first sale is a credit sale and the second sale
occurs while the original buyer is still in debt. If there is a price differential, this means that
even though the article of sale returns to the owner, the original buyer ends up with a larger

debt in lieu of a smaller amount of cash. In the case of the hadith the slave was sold on credit

> Ibn Qudama, al-Mughni, vol. 4, 257-8.
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for 800 dirhams and then repurchased for 600 dirhams cash. Once the slave has been
returned, the result is that the original buyer owes 800 dirhams in the future, while acquiring
600 dirhams cash. The Hanafis say that based upon magassa, restitution of debts, the debt
obligations of both parties meet and cancel each other out with an excess left over.*® This is
explained by the fact that in the second sale, before the price is delivered it is considered to be
a debt, and hence the transaction is viewed as a debt of 800 dirhams in lieu of a debt for 600
dirhams. This excess is riba according to the Hanafi definition of the term, irrespective of the

fact that the debts do not fall at the same time.

As we discussed in chapter two, riba was originally an ambiguous term (mujmal) which was
subsequently defined according to the Qur’an and the Sunna. al-Jassas, after explicating the
meaning of »iba, mentions that from the meanings of riba intended by the Qur’anic verse is
the shira’ ma ba ‘ bi-agall mimma ba ‘ transaction. After quoting the hadith mentioned above,
he infers from ‘A’isha’s (ra) recital of the verse of riba, that this transaction is actual »iba. He
also quotes the Madinan jurist Sa‘id ibn Musayyab’s saying that this sale is riba. He
concludes that the judgements of ‘A’isha (ra) and lbn Musayyab both indicate that this
transaction results directly in the riba prohibited in the Qur'an.” The transaction is thus

prohibited not because it leads to riba, but because it actually is riba.

The ‘na transaction, as discussed by the Hanafis, is the converse of the double-sale
mentioned in the hadith, and hence begins with a cash sale followed by a buy-back sale on
credit. Clearly there is no question of debt restitution as there is no existing debt at the time of
the second sale. For this reason the Hanafis do not declare bay‘ al-ma to be a riba

transaction, although it is clear that the outcome is not so dissimilar. If, for example, X sells a

18 al-Kasant, Bada'i , vol. 5, 326.
7 al-Jassas, Ahkam al-Qur ‘an, vol. 2, 175-6.

208



THE USURY CIRCUMVENTS: BAY ‘AL-WAFA’ AND BAY ‘AL- INA

car to Y for £1000 cash, then immediately buys it back for £1500 on credit; it is clear that the
article of sale returns to its original owner, X. The outcome is that X receives £1000 cash
from Y, while incurring a debt of £1500. The Hanafis also mention an alternative form of al-
7na for a person who has no item to sell. This form of 7na is similar to the transaction
mentioned in the hadith in that the first sale is a credit sale. However because of the injunction
mentioned in the hadith, the buyer sells the item at a lower price to a third party, who then
sells it to the original owner at that same lower price.’® Again the outcome is that the article
returns to the original owner whereas the buyer has incurred a debt larger than the amount of

cash he has received.

Like the Shafi‘is the Hanafis do not annul contracts based upon suspicions or possible
outcomes, as it is possible that such eventualities may occur coincidentally as part of normal
business practice. Although it is also possible that this arrangement can be used as a hila to
evade the riba proscription, the contract cannot be invalidated merely on that basis. Nor do
the Hanafis subscribe to the doctrine of sadd al-dhara’7* by which they could pre-emptively
prohibit it. This should mean that, like the Shafi‘Ts, they too uphold the validity of the
transaction irrespective of its possible misuse. Abti Hanifa, however, held the contract to be
reprehensible as did his student al-Shaybani. The latter’s following statement accurately
reflects his sentiments: This sale [weighs] in my heart like the mountains; [it is truly]

blameworthy:; contrived by the consumers of riba.*®

18 Kamal al-Din Muhammad ibn ‘Abd al-Wahid al-Siwasl ibn al-Humam, Sharp Fath al-Qadir (Riyadh: Dar
‘Alam al-Kutub, 2003), vol. 5, 424-5.
¥ 1bid, vol. 5, 425.
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The contemporary Damascene jurist al-Zuhayli, regards Abti Hanifa as having violated his
principles in censuring this transaction.’’ He contrasts this with al-Shafi‘T who staunchly
abides by his principles and upholds the a sale.?* The Hanafis however claim that ‘na is
an exception to the general principles. They justify this by alluding to a specific mention of
7na in a Prophetic hadith which forewarns the Muslims about this transaction.?” The general

principles are hence sacrificed in favour of this specific textual indication.

Abu Yusuf however, is reported to have not only regarded 7na as valid, but also as a
commendable act due to it being a means for the poor to escape from riba. He argued in
favour of it due to its being practiced by a number of Companions.?® Just what Aba Yisuf is
referring to as 7na will be discussed later on, but an important point which can be gleaned
from his argument is that he identifies the purpose behind the sale as an exit for the poor; a
reason which ultimately may contribute to its justification. In the renowned Hanafi textbook
al-Hidaya, the author al-Marghinani also alludes to this fact when he states that 7na is
reprehensible as it implies a reluctance by the creditor to grant a gratuitous loan and also
because it is essentially premised upon a censurable miserliness.”* Although the author
apparently takes a different stance to Abu Yisuf, what is crucially important is the rationale
which underpins their respective opinions. They both reason based upon the relationship

between the use of ‘ina and its Islamic replacement, the gratuitous loan.

%0 He explains that Abii Hanifa left his principle and made his judgement using the principle known as istizsan
and based upon the hadith cited earlier. al-Zuhayli, al-Figh al-Isiami, vol. 5, 3455.

21 al-Zuhayli, however, later on rejects al-Shafi‘T’s opinion as it fails to account for the indications of custom and
usage. See ibid, vol. 5, 3456-7.

22 See Ibn Taymiyya Bayan al-Dalil, 44-455, n.1.

2 See Fakhr al-Din Hasan ibn Mansir al-Uzjandi, Fatawa Qadi Khan printed on the margins of vols. 1-3 of
Nizam al-Din and a group of Indian scholars, al-Fatawa al- ‘Alamgiriyya (also known as al-Fatawa al-Hindiyya)
(Queta: Maktaba Rashidiyya, 1983), vol. 2, 279-280.

?* Burhan al-Din ‘Al ibn Abi Bakr ibn ‘Abd al-Jalil al-Marghinani, al-Hidaya (Pakistan: al-Misbah, nd), vol. 2
123.
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5.1.2 Tawarruq

Tawarrug is not the name of a group of transactions between two people, as ‘na is, but rather,
the name of two transactions made by one individual with two different parties. The first
transaction is a credit sale, subsequently followed, by a cash sale. A person who requires
£1000 in cash, for example, purchases an item for £1200 with payment due in six months.
However, because purchases on credit generally have a higher price, the immediate cash value
of the item is only £1000. The purchaser then takes this item to the market and tries to sell it
for as much as possible. The result is that the purchaser will acquire the cash he needs in the
short term, although in the long term, he will have to pay the debt which is inevitably more

than the cash he has acquired.

The term tawarruq is used almost exclusively by the Hanbalis, whereas the other Schools
mention this transaction merely with reference to its form and often in connection with na.”®
The Schools differ regarding its permissibility as one would expect from their differing legal
methodologies. The Shafi‘is, self-evidently, permit tawarruqg and in fact, it is mentioned as an
argument to justify na; hence, both are permissible according to them and this agrees with
their principles. The Malikis, who rely on the principle of sadd al-dhara’i’, regard it as
reprehensible due to the possibility that it could lead to #iba.?® The Hanbalis permit it in the
main, pace lbn Taymiyya, who regards it as similar to a.?’ Ibn Taymiyya argues that the
rationale underpinning the riba prohibition is not only present in this transaction, but the latter
also carries an additional encumbrance. This requires the borrower to buy an item solely for

the purpose of selling it at a loss; the Shari‘a, he avers, does not prohibit a minor harm and

% Ahmad Sa‘1d Hawwa, Suwar al-Tahdyul ‘ala al-Riba wa Hukmuhd fi al-Shari‘a al-Islamiyya (Beirut: Dar ibn
Hazm, 2007), 140; Ahmad Fahd al-Rashidi, ‘Amaliyyat al-Tawarruq wa Tabigatuha al-lqtisadiyya fi al-Masarif
al-Islamiyya (Amman, Dar al-Nafa’is, 2005), 19-21.

% Some Malikis, such as Ibn Juzayy, appear to have permitted it. See Hawwa, Suwar al-Tahdyul, 143-4; Ahmad
Fahd, al-Rashidi, ‘Amaliyyat al-Tawarrug, 65-6.

2" |bn Taymiyya, Kitab al-Ikhtiyarat al-Fighiyya, 75, where he narrates that it is prohibited according to Ahmad.
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permit a greater one.?® He also argues that the victims of ha are the poor who are compelled
into the transaction in order to meet their living expenses. The avarice of the wealthy prevents
them from giving the poor gratuitous loans and hence the poor have no alternative. He
supports this assertion by quoting a Prophetic hadith which prohibits the sale of those under
compulsion.?® The poor, who find themselves in such circumstances, must not therefore be
compelled into transactions which are detrimental in the long term and any such transactions

are a priori annulled.

The Hanafis unanimously uphold the permissibility of tawarrug. Although they do not
mention it by name, they do refer to it; either in their discussions on ‘shira’ ma ba ' bi-aqall
mimma ba °,*° or with regard to 7na. The Hanafis, however, do not give blanket approval to
this contract as it is evident that, although both 7na and tawarrug may occur coincidentally,
they may also be pre-planned. As Ibn Taymiyya previously mentioned, these contracts are
usually the result of compelling circumstances, which the poor are forced into when charitable
loans are not forthcoming. Tawarrugq may therefore be the result of a situation in which a
needy person is refused a gratuitous loan and instead offered a credit sale with an inflated
price. The Hanaff jurist Ibn al-Humam rules that if the trader’s refusal to furnish a gratuitous
loan is based upon his greed for material gain then the transaction is reprehensible.
Alternatively if the trader has a valid excuse for not giving the loan, then his offer to sell on

credit is regarded as merely inappropriate (khilaf al-awla).*

Ibn ‘Abidin reports that Ibn al-Humam’s verdict was corroborated by a number of later

authoritative authors. He also adds that the ottoman Shaykh al-Islam Aba Sa‘ad interpreted

%8 |bn al-Qayyim, ‘llam al-Muwagq n, 578.

2 |bn Taymiyya, Bayan al-Dalil, 49.

%0 al-Sarakhsi, al-Mabsiit, vol. 7, part 1, 143-4.

%! |bn al-Humam, Sharh Fath al-Qadir, vol. 5, 425.
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Abii Yasuf’s opinion on the permissibility of al- Ta as referring to tawarrug.* This is not
surprising given that, as mentioned earlier, the term ‘ma had not acquired a highly specific
meaning in the early period of Islamic jurisprudence, but was rather used loosely to refer to a
range of sales transactions. At that early stage, it was not tawarruq that was used by the jurists
to refer to credit sales but ina. Aba Sa‘td may well be correct then, to say that Aba Yusuf’s

opinion of permissibility refers to tawarrug and not to al- 7na, in its later technical sense.

5.1.3 Mu ‘amala

The mu ‘amala transaction is important to this study as it was referred to extensively in the
Ottoman cash wagf controversy. The difficulty with the mu ‘amala is in attempting to define
exactly what it refers to. The term is used mainly by the Hanafis and al-Khassaf, it appears, is
the earliest source in which it is mentioned. In his kiyal treatise, the mu ‘amala refers to three
different transactions: 1) ‘na, 2) sale with a loan and 3) sale with a promise of resale.*®
Schacht, who edited al-Khassaf’s treatise, dismisses the term as a euphemism for na.>* The
contemporary Syrian jurist Mustafa al-Zarqa, using the work of Ibn ‘Abidin, however,
identifies it as a transaction consisting of a sale with a loan: ‘to buy something of little value
for a high price in lieu of a loan from the seller’.® al-Zarqa regards this is a straight forward
hila for riba. In a more recent work, Ahmad Hawwa attempts to account for its variant forms,
by suggesting that mu ‘amala has a dual usage; in general it refers to all ziyal used to avoid
riba and more specifically it refers to a ‘sale with a loan’.*® This latter meaning concurs with

that given by al- Zarqa. We will examine the Hanafi doctrine on transactions combining a sale

%2 Muhammad Amin ibn ‘Abidin, Radd al-Muhtar ‘ala al-Durr al-Mukhtar Sharh Tanwir al-Absar (Beirut: Dar
al-Kutub al-‘Timiyya, 2003), vol. 7, 613-4.

% al-Khassaf, Kitab al-Hiyal, 6-7.

% Schacht, Introduction, 79.

% Mustafa Ahmad al-Zarqa, al-Madkhal al-Fighi al-4mm (Damascus: Dar al-Qalam, 2004), vol. 1, 220.

% Hawwa, Suwar al-Tahayul, 277.
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with a loan, and then return to assess the meaning of the term mu ‘@mala and its juridical

significance.

5.1.3.1 Sale with a Loan
There are two basic forms of a ‘sale with a loan’, depending on which of the two precedes the
other:

1. A sale followed by a loan; an article worth £20 is sold for £40 on credit and the seller
also gives the buyer a loan of £60. The buyer thus incurs a debt of £100 and acquires
£60 cash and an item which can be sold for £20, thus giving him £80 in total.

2. A loan is given to the buyer followed by a sale; essentially the same as the previous
transaction except that the loan precedes the sale.

With regard to the second form in which the loan precedes the sale, the Hanafi ruling is that if
the sale is a condition of the loan, then it is reprehensible as it violates the maxim that ‘any
loan which brings a benefit is iba’.>" If, however, it is not a condition then it is regarded by
al-Karkhi as permissible. al-Khassaf, however, disliked it, and al-Halwani went one step
further and prohibited it.*® Although al-Karkht’s opinion was generally upheld, this difference
of opinion amongst the jurists reflects their dual concern of prohibiting transactions based

upon mere suspicion or doubt, which may actually occur fortuitously, and of upholding the

legal maxim prohibiting any benefit accruing from a loan.

The first transaction differs from the second in that the sale precedes the loan. In real terms,
however, there is little difference in the final outcome and many of the Hanafis hence give it
the same ruling and deem it to be reprehensible. Three scholars, however, allowed this

transaction; Muhammad ibn Salama, al-Khassaf and al-Halwani. Ibn Salama argued that this

3 Kull qard jarra manf*a fahuwa riba.
% Ibn Maza, al-Muhit al-Burhani, vol. 10, 351; Nizam, al-Fatawa al-Hindiyya, vol. 3, 203-4.
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transaction was not a loan bringing a benefit but rather a sale bringing a benefit, namely a
loan.* Other scholars, detecting the possibility that this could be abused, ruled that if both
transactions took place at once, i.e. at the same time and place, then it would be reprehensible.

If, however, they occurred at separate instances, i.e. fortuitously, then there was no harm.*°

5.1.3.2 The Mu ‘Gmala Transaction

It has already been mentioned that this term was used liberally in the Hanaff texts, although
some authors have linked it to the specific form of a ‘sale with a loan’. Schacht believed it to
be a euphemism for na perhaps due to the similar widespread use of ‘ina to refer to all
transactions used as a hila for riba. The term mu ‘amala, however, was also used in reference
to the bay * al-wafa’.** And bearing in mind that the Hanafis refer to only one type of double-
sale as ‘ina, it is clear that, for them, mu ‘amala is not merely an aesthetic synonym for ‘na.
Ibn ‘Abidin notes that the bay * al-wafa’ is similar to other transactions under the mu ‘amala

rubric in that a profit is made from a debt.*?

In all, the term mu ‘amala represents an ambiguous term, by which a person in need of a loan
conveys to a lender that he is willing to engage in a transaction which will allow the lender to
profit from the loan. In juridical terms this means that at the point of sale, the buyer and the
seller have not made reference to a prohibited transaction, or to 7na, even though they intend
to proceed with that very same transaction, or a similar one. However, for the Hanafis, it is
important for their systematic consistency that at the time of the contract no condition can be
made in the contract which binds the other party to the second transaction as this violates their

rules on contractual stipulations and would render it prohibited. Using specific names of

% 1bn Maza, al-Muhit al-Burhani, vol. 10, 352.

“0 Ibid, vol. 10, 352; Nizam, al-Fatawa al-Hindiyya, vol. 3, 204.

* al-Ushi, al-Fatawa al-Sirdjiyya, 349; Ibn ‘Abidin, Radd al-Mukzar, vol. 7, 545.
*2 Ibn ‘Abidin, Radd al-Mufzar, vol. 7, 535.
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contracts is tantamount to imposing the conditions that accompany that type of contract. Thus
by using this ambiguous term they avoid this infraction, but also ensure that the parties to the

contract are not legally bound in the first sale to engage in the second.

Now, it may be that although the parties do not mention the second sale as a condition of the
first, it is highly likely that they have agreed to it, prior to the transaction. This becomes
patently obvious, as the jurists, themselves, acknowledge in regard to the mu ‘amala that a
needy person who requests the transaction offers to give the creditor a profit through the sale.
al-Khassaf, for example, mentions someone who says to a trader: ‘I need goods worth 100
dmars and | will profit you in that by 50 dinars’.*® This being the case, is it realistic to expect
that the parties would understand the legal subtlety in distinguishing between an explicit

contractual stipulation and a mutual understanding outside the contract.

In al-Khassaf’s work it appears that this distinction was only too well understood. Consider
the following example: a person wants to borrow 100 dinars and repay 150 dinars, but he
only owns a slave with a value of 20 dinars. The mu ‘amala transaction in this situation would
be that he should sell this slave to the lender for 100 dinars cash and then buy it back from
him for 150 dinars on credit. In this way, the slave returns to him and he acquires 100 dinars
cash, while he owes the creditor 150 dinars. In this procedure it is appears that the slave is

merely an intermediary vehicle for the sale transaction and irrelevant to the final outcome.

However, a question posed to the author suggests the sales were genuine and not mere fronts:
‘What if the lender does not feel secure that should he make the first sale, thereby acquiring

the slave (worth twenty dinars) for a price of 100 dinars and then be left with him’. This

8 al-Khassaf, Kitab al-Hiyal, 6.
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means that the seller may walk away with the 100 dinars without performing the second half
of the transaction. al-Khassaf’s response is that the lender should buy the slave from its owner
for less than twenty dinars and then resell it to him for thirty. If the transaction is done in this
way, even if the seller walks away without performing the second transaction, the creditor
will not have lost out as his purchase reflects the price he paid. al-Khassaf suggests that he
perform this transaction five times if the seller wants to acquire the 100 dinars cash. The
interlocutor then asks him whether he considers this to be licit, to which he replies ‘as long as

it is not an agreement (muwada ‘a)’.**

These questions by the interlocutor are crucially important, not only in shedding light on the
realities of these transactions, but also on how they were dealt with by the judges. It is clear
from al-Khassaf’s answer that the creditor had no legal recourse should the seller renege on
the second transaction. This would have been understood by all the parties concerned and is
the very cause of both the question and also for a solution which does not, and cannot,
guarantee that this will not occur. This reality also explains the use of an ambiguous term like
mu ‘amala, whose lexical meaning implies nothing more than a bilateral interaction. By using
this term the parties did not commit themselves to a specific transaction. In fact, the term
mu ‘amala in the works of jurisprudence is used to refer to a type of sharecropping, otherwise
known as musdqd.45 It use in these Aiyal transactions is therefore to avoid the use of the word
‘na or another term linked exclusively to a specific kila, as this would mean that the contract
would be legally enforceable as a whole. As a whole, however, it would be held invalid and
prohibited a prior. The mu ‘amala transaction is thus an ambiguous term which allows those in
need to acquire immediate funds through the use of a double-sale. The use of this term means

that the parties are not committed to both transactions legally, although without a doubt this

* Ibid, 6
*® See, for example, al-Kasani, Bada'i ‘, vol. 6, 289.
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was the intention of the parties concerned and would have occurred more often than not. For
the Hanafis, this term allows them to maintain their systematic consistency whilst also

providing a solution for those in need.

5.1.4 Conclusions Regarding Double-Sales

Having examined the three main generic forms of the double-sale, we will summarise the
results to aid our discussions regarding these transactions later on. Regarding na, we noted
that the form of ‘ma which the other Schools took as their archetype was discussed by the
Hanafis under the heading ‘shira ma ba ‘ bi-aqall mimma ba °. They ruled that this transaction
was outright riba as it caused an excess without a countervalue which according to their
definition was the actual riba prohibited in the Qur’an and the Sunna. The reverse of this sale
which is the actual meaning of 7na for the Hanafis, was ruled to be prohibitively disliked and

reprehensible.

With regards to tawarrug, the Hanafis permit this outright as a fortuitous transaction. If,
however, the transaction is instigated by the refusal of the seller to provide a gratuitous loan,
then this transaction is also disliked unless the seller has a mitigating circumstance for not
supplying the loan. In this scenario the seller’s offer to make a credit transaction is still
regarded as inappropriate, as ultimately he is seen to be exploiting the situation of an

individual in dire need by offering him a credit sale at an inflated price.

Finally, the mu ‘amala transaction is a general term used to designate any double-sale used to
profit from a debt. In its more specific usage it refers to a ‘sale with a loan’. The Hanafis
regard it as reprehensible if the loan precedes the sale. If, however, the sale precedes the loan,

three Hanafi authorities permit the transaction, although the majority do not. The ruling of
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permissibility is further qualified by some scholars to apply to a situation when the contracts
occur on separate, but consecutive occasions, i.e. fortuitously, as opposed to both transactions

being conducted in one meeting (majlis).

5.1.5 Bay “al-Wafa’

The bay " al-wafa’ is a sale in which the buyer gives the seller a promise to resell the former
his property at the sale price when he acquires the necessary funds to buy it back. Although
this is a sale transaction, it can also be interpreted as an antichretic pledge. Antichretic loans
are those in which the interest on a loan is paid through a grant of usufruct. If property is
given in lieu of a loan, the interest on the loan is taken by either benefiting directly from the
property or by renting it out. It has been suggested that in ancient Babylonia the antichretic
loan combined with the pledge to form the antichretic pledge.®® This meant that the loan
generated interest and was also secured in case of default. Interest bearing loans were legally
permitted in ancient Mesopotamia and this contract was not therefore a subterfuge for interest,

but rather, an alternative method of taking the interest on a loan.

The bay " al-wafa’ resembles the antichretic pledge in terms of its ultimate results and this is
the source of the controversy which surrounds it. A person, who sells his house for £1000
only to repurchase it later on for a £1000, may well be viewed as someone who has borrowed
a sum of money only to pay it back later on. Ownership of the sale item does not, in reality,
transfer to the buyer, as his purpose is to hold it as security and also to benefit from it. Islamic
law permits the taking of pledges per se, but does not permit the lender to exploit the pledge
for his own gain as this can be viewed as a benefit on a loan. In the ensuing jurists’ debates,

those who view the bay ‘ al-wafa’ as a pledge deem it to be a usurious transaction, whereas

“® Aaron Skaist, The Old Babylonian Loan Contract (Jerusalem, Bar-Ilan University, 1994), 220-5.
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those who view it as a genuine sale uphold the right of the buyer to benefit from his purchase.
However, even for the latter scholars, the question arises as to how they permit the seller to
make the original sale conditional on a resale. We have already seen in chapter two that the
Hanafis do not permit contracts with conditions which result in a tangible benefit for one of

the parties, as it is considered to be a form of riba.

The jurists differed extensively regarding the bay * al-wafa’ both in regards to its legal ruling
and its juridical interpretation. This can be observed in the nine different opinions on the bay
al-wafa’ presented by the Crimean jurist Ibn al-Bazzaz in his fazawa work.*’ These opinions
revolve around three main approaches:

1. Those who deem it to be a pledge (rahn), in which case the sale is regarded as a
subterfuge for riba.

2. Those who regard it as a sale, but also demand that its validity rests upon its
conformity with the requirements of a valid sale contract.

3. Those who say the sale may be regarded as a composite of a pledge and a sale. This
means that different aspects of the transactions are judged according to either of these
two categories.

Category one represents those who oppose the bay * al-wafa’ and do not permit it, whereas
categories two and three represents those who uphold the sale but differ as to its juridical
structure. In category two, the method is to make those who conduct the sale conform to the
standard Hanafi sale doctrine. The approach in category three, alternatively, is to create a
novel hybrid structure which allows the judiciary to uphold the contract as it is and allot the

necessary rights and duties of the parties as they themselves had envisioned.

*" Muhammad ibn Muhammad ibn Shihab ibn al-Bazzaz, al-Fatawa al-Bazzaziyya, printed on the margins of
vols. 3-6 of Nizam al-Din and a group of Indian scholars, al-Fatawa al- ‘Alamgiriyya (also known as al-Fatawa
al-Hindiyya) (Queta: Maktaba Rashidiyya, 1983), vol. 6, 124.
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In the next section we will attempt to explain the difference of opinion of the Hanafi jurists
regarding these two transactions, i.e. al-mu ‘Gmala and bay‘ al-wafa’. This will be done by
presenting an analytical model which will account for their usage and the dynamic tension

between the kiyal, commercial practice and social exigency.

5.2 The Hiyal Dynamic: Commercial Practice and Social Exigency

Schacht claimed that although Muslims were mindful of violating the prohibition of riba
‘there was an imperative demand for the giving and taking of interest in commercial life. In
order to satisfy this need and at the same time observe the letter of the riba prohibition, a
number of devices were developed.”*® He goes on to discuss the ‘na, as an example, and

concludes his discussion with the following:

The giving and taking of interest corresponded indeed with a requirement of commercial practice, but a
requirement that the Koran, and Islamic law after it, had explicitly and positively banned. The legal
devices represented a modus vivendi between theory and practice: the maximum that custom could

concede, and the minimum (that is to say, formal acknowledgement) that the theory had to demand.*

Schacht together with other Orientalists claim that Islamic commercial law is a reflection of
customary practice and where practice disagrees with Islamic law, the Ziyal are used to justify
and permit the practice thereby accommodating it to the dictates of the theory.”® We have
already discussed the problem of identifying just what is meant by the theory and practice of
Islamic law. What needs to be discussed now is the precise role of interest in an economy and
what Islamic law proffers as its alternative. We will note how these alternatives were taken up

in Islamic history and the role of the Aiyal vis-a-vis these alternatives.

*8 Schacht, Introduction, 79.

** Ibid, 80.

% Udovitch, Partnership and Profit, 11-12; Jerome N. D. Anderson and Norman J. Coulson, “Islamic Law in
Contemporary Cultural Change,” Saeculum 18 (1967): 35.

221



THE USURY CIRCUMVENTS: BAY ‘AL-WAFA’ AND BAY ‘AL- INA

5.2.1 Interest and its Alternatives

Schacht’s assertion is that interest iS a necessary facet of commercial life and that Islamic law
either had nothing to offer in its place, or whatever it did have to offer was not taken up by
medieval merchants. This assertion is incorrect in a number of aspects. The first and most
important point to note is that interest bearing loans can be functionally divided into two
categories; those which serve commercial purposes and those which are for personal use. In
the former category, merchants avail themselves of these loans for the provision of capital,
whereas in the latter, the poor and needy members of society make use of interest bearing
loans to provide themselves with immediate funds in times of dire need. These two general
categories are distinct both in their dynamics and in the alternatives which Islamic law has

provided.

In commercial practice, Islamic law has prescribed that trading be conducted on the basis of a
division of risk. Interest bearing loans guarantee for the lender that his money will be returned
whatever the outcome of the business venture and hence represents a risk-free return on
capital. In lieu of the loan, the lender is given a return in the form of interest payments. In
financial theory it is well known that the expected return of a risk-free interest bearing loan is
lower than the return on an equity investment which entails risk.>* Islamic law mandates that
investment be based on equity and not upon debt, and that the partners share in both the risk
and the rewards. This philosophy is embodied in various partnership forms endorsed and
prescribed by Islamic law. The most important of which are the mudaraba and shirka
contracts, known as commenda and partnership respectively. We have already discussed the

importance of the commenda contract earlier with respect to its presence in Europe and how

5! peter Howells and Keith Bain; Financial Markets and Institutions, 4™ ed. (Harlow: Pearson Education, 2004),
35-36.

222



THE USURY CIRCUMVENTS: BAY ‘AL-WAFA’ AND BAY ‘AL- INA

its juridical structure stands in stark contrast to usurious loans. What remains to be examined

Is the economic dynamic between the commenda and interest bearing loans.

Besides their commercial utility, interest bearing loans are also used to provide funds for the
poor in times of dire need. Islamic law, however, proscribes such loans and as an alternative
advocates the gratuitous loan, gard hasan. This loan is made without any expectation of an
increase in the capital lent and is an act of charity; a philanthropic gesture in which the lender
seeks his reward with God and not in a short-term temporal gain. The poor and needy are
clearly open to exploitation from usurers and moneylenders and in this regard the gratuitous
loan is seen as an alternative which suffices the short term needs of the poorer members of

society.

5.2.2 The Analytical Model

In order to explain the dynamics of interest vis-a-vis its alternatives, we will use the model of
Tag el Din propounded in his article on the elimination of riba as a method of poverty
alleviation.® In his article, Tag el Din argues that the elimination of riba is premised upon the
simultaneous promotion of an irfaq (philanthropic) sector. He justifies this claim based upon a
verse of the Holy Qur’an which specifically declares that the former will be deprived of all
blessings whereas the latter will be made to increase.>® He goes onto argue that the prohibition
of riba would have little meaning in an economy which is strictly utilitarianist. His
proposition is that in order for poverty alleviation to be effected by the riba prohibition, there
must be an irfag sector into which funds can flow once the prohibition comes into effect.

Islamic economies are hence urged to develop an irfag sector in order to create an economic

°2 Seif el Din I. Tag el Din, “The Elimination of Ribd: A Measure Truly Dedicated to Poverty Alleviation,” in
Islamic Economic Institutions and the Elimination of Poverty, ed. Munawar Igbal (Leicester: The Islamic
Foundation, 2002).

* Ibid, 187-9.
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climate in which a riba prohibition would be capable of achieving a change in the levels of

poverty. What underpins his theory is the premise that:

Since there are competing alternative uses for any scarce resource, the financing of the irfag sector must
be met by shifting resources away from alternative uses[;] ... away from strictly utilitarianist dealings to
strictly non-utilitarianist dealings. That is, from riba transactions in money markets, to the financing of

pressing human needs in the irfig sector.

According to this model, when surplus wealth is given out as a usurious loan, the latter is an
alternative use of capital. This means that when the riba prohibition comes into effect, it
results in a decrease in the alternative uses for surplus capital, which inevitably leads to an
increase in the contributions flowing into the irfag sector. He suggests that in the presence of

an irfag sector, holders of surplus funds would automatically understand this.>

Although Tag el Din’s article is aimed at developing an Islamic economy using an irfdq
sector, it can be used analytically to understand the dynamics of the kiyal and their place in
the social and commercial landscapes of the past. There are two main aspects of this model
which are relevant to our work: 1) The notion of competing alternative economic uses and 2)
the relationship of the irfaq sector to the riba prohibition. Tag el Din did not discuss riba in
its commercial usage as his main focus was on promoting the irfag sector as an alternative
system. We will examine the dynamics of »iba with regard to both sectors; the commercial

and the philanthropic, and discern the role of the Aiyal within them.

5.2.3 The Commercial Sector

It has already been mentioned that the Islamic alternative to the use of riba in the commercial

sector is equity finance in the form of commenda contracts and partnerships. In chapter four,

* 1bid, 196.
% |bid, 196-7.
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we mentioned the work of a number of researchers in the field who had noted the widespread
use of these contracts throughout Islamic history and even their impact on neighbouring
Europe. The purpose of our previous demonstration was to establish that Islamic commercial
law was not a ‘dead letter’ as suggested by some Orientalists, but rather, a dynamic reality by
which trade was conducted for centuries. In this section we will note the impact of this sector

on the prevalence of usury.

The analytical model suggests that there are competing alternative uses for surplus funds and
in the commercial context, the competition would have been for investors (holders of surplus
capital) to either give out usurious loans or to engage in commenda contracts or partnerships.
Our assertion is that the presence of these latter alternatives, which secured a higher return
than interest bearing loans (as per financial theory), was sufficient to render usurious loans in
commercial life obsolete. This can be substantiated by observing the historical record of trade,
not only in the Muslim lands, but also in Europe, where usurious loans were equally

anathema.

In the work of Udovitch and Goitein, both researchers noted the conspicuous absence of any
documents recording usurious contracts.”® Udovitch mentions the possibility that kiyal may
have been used to evade the prohibition but contends that this option was not exercised

because:

numerous other commercial techniques were available which played the same role as interest-bearing

loans and so made the significant use of loans unnecessary. ... More importantly because these alternate

5. D. Goitein, A Mediterranean Society, vol. 1, 250-62. (ch. 3); Abraham L. Udovitch, “Bankers without
Banks: Commerce, Banking and Society in the Islamic World of the Middle Ages,” in The Dawn of Modern
Banking, selected papers delivered at a conference held at UCLA September 23-25 1977 (New Haven and
London: Yale University Press, 1979), 257.
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forms of investment and credit were a socially more congenial and effective means of economic

connection, they were preferred over loans.”’

The results of Udovitch and Goitein’s work are explicit on the point that usury was made
obsolete for both religious and economic reasons. In religious terms, usury was prohibited and
would have weighed heavy on the conscience of those who indulged in it, especially when
there were licit alternatives. These alternatives were not only extremely popular but more

crucially, they also had an economic advantage in terms of the revenue they generated.

In chapter four we noted the similarity of the mudaraba with the European commenda, and it
was proposed by numerous authors that the latter was based upon the former. It is no surprise
then to find that as the commenda made headway into Europe it would compete with the
usurious sea loan as an ‘alternative use’. The economic historian Frederic Lane writes that in
Venice the commenda was in use in the tenth century, although it was unfamiliar to the
Roman lawyers.*® He reports that according to surviving documentary contracts; this contract
‘almost completely displaced’ the usurious sea loan.”® In Genoa a similar result is shown
where the commenda contract rose in prevalence from twenty two percent to ninety one
percent at the beginning of thirteenth century.®® Lane completes his article with what appears

to be a corroboration of the model being presented by Tag el Din:

When we inquire concerning the effect of the usury doctrine on economic growth, the most important
question is whether it discouraged the kind of loans to consumers which were unproductive socially. To
the extent that it did so, the doctrine created pressure on men possessed of liquid wealth to find some

other way in which to make their wealth yield income. It thus encouraged the flow of capital into

% Ibid, 258; idem, Commercial Techniques in Early Medieval Islamic Trade, 61-2.

*® Frederic C. Lane, Venice and History, the collected papers of Frederic C. Lane edited by a committee of
colleagues and former students (Baltimore: John Hopkins Press, 1966), 58.

> bid, 59.

* Ibid, 62.
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commerce. It is logical to conclude then that the usury doctrine in so far as it was effective stimulated

economic growth.”®

Loan suggests that the usury prohibition resulted in investors turning away from usurious
loans to the needy and towards its ‘competing alternative uses’ as suggested by Tag el Din. In
this situation though, the investors turned not to the irfag sector, but rather to the commercial

sector and the alternative licit forms of financial investment.

Previously it was shown that Islamic commercial law was the established framework for
commercial enterprise throughout Islamic history. In this section, it has additionally been
shown that usury was not evidenced in the documentary record. Its absence is based upon
both the religious prohibition and the dynamic of competing alternative uses. These
alternatives were able to triumph over the use of usury in commerce as they were religiously
conscionable and economically superior. This is the opposite of what Schacht and his ilk
suggested. For Schacht, interest was a necessity of commercial practice to which the jurists

would inevitably succumb, a phenomenon actualised in the Aiyal.®®

On the contrary though,
what has been shown is that usury was not a necessary component of commerce and with the

appropriate alternatives it could realistically be replaced and rendered obsolete. This was

%1 Ibid, 67-8. In another article where he examines the economic situation in medieval Venice, he states that:
‘Venetian businessmen and the Venetian courts regarded usury as an abuse of practices which were normally
used legitimately to collect a going rate of return. This conception may be regarded as a joint product of the
church’s teaching and of other factors bearing on economic life. The importance in this connection of the
church’s teaching does not lie chiefly in their effect on legal forms, since the changes in the forms of commercial
credit are best explained by other economic conditions. But among these other economic conditions one of the
most influential was the increasing volume of funds seeking investment in commerce, and this demand for
commercial investment is itself to be explained in part by the condemnation of usury. The usury doctrine’s chief
influence was thus indirect. As soon as any appreciable amount of liquid capital was accumulated in the hands of
the retired merchants, widows, or institutions, they sought ways of making their wealth yield income.” See
Frederic C. Lane, “Investment and Usury in Medieval Venice,” Explorations in Entrepreneurial History ser. 2,
vol. 2, no. 1 (1964): 11.

%2 Nicholas Ray, noting the implications of Goitein’s research where interest bearing loans were regarded as
being of little consequence, states that: The question of the economic role of the hiyal, and of interest-bearing
loans in general, though difficult to answer, is of utmost importance for the comparative study of economic
history in medieval Europe and the Near East.” See Nicholas Dyan Ray, “The Medieval Islamic System of Credit
and Banking: Legal and Historical Considerations,” Arab Law Quarterly 12, no. 1 (1997): 59.
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observed both in the Islamic world and in the Italian city states, who, it appears, borrowed the

licit alternatives from their eastern neighbours.

5.2.4 The Irfaq Sector

Having shown that the hiyal of riba did not have a utility in the commercial sector, we will
now try to show that the jurists’ discourse regarding the kiyal and usury were in regard to the
irfag sector. We have already mentioned the views of Abu Yusuf regarding the 7na
transaction and how he regarded it as a virtue. It is clear that the virtue lies in the fact that a
person in need has no other source of funds and whoever allows him to purchase goods on
credit provides him with a temporary reprieve from his difficulty. The author of al-Hidaya, al-
Marghinani also makes it clear that the reason that 7na is reprehensible is that it shows an
aversion to charity. The reasoning of both of these scholars is critical as it bears testimony to
the context of their opinions. Clearly, the central concern of these jurists was not the use of
this Aila in commercial transactions, but rather as a substitute for what should have been

charitable loans.

Scholars from the other schools also made similar observations; Ibn Taymiyya, for example,
noted that the majority of ‘ina transactions are made by individuals who are compelled by
their circumstances and use them to meet their basic living costs.®® The tenth century Yemeni
ShafiT jurist Ibn Ziyad also mentions his contemporaneous local situation in which the rich

1.%* This was achieved

refused to offer gratuitous loans except with an increase on their capita
through a transaction known as the bay ‘ al- ‘uhda, which was very similar to the bay* al-

wafa’. This transaction had become very common at that time and was the subject of much

% |bn Taymiyya, Baydan al-Dalil, 49.
% < Abd al-Rahman ibn Muhammad Ba‘Alawi, Ghdayat Talkhis al-Murad min Fatawa Ibn Ziyad, printed together
with Bughyat al-Mustarshidin, by idem, 3" ed. (Beirut: Dar al-Kutub al- Ilmiyya, 2005), 469.
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debate in the Shafi‘T School.® Ibn Ziyad mentions a number of other similar transactions and
opines that they are all acceptable as long as they fulfil the formal criteria of a valid sale. This,

he says, will not be considered riba.

He then goes on to discuss the situation when a person in dire need is refused an interest-free
loan but instead is offered a usurious loan. If the needy person takes the loan, Ibn Ziyad warns
him that he will still be sinful because there are alternative ways of paying the extra amount to
the lender using legally valid forms.®® In essence, Ibn Ziyad is giving the exact formula being
suggested here, namely that the kiyal are justified when they are used as exits by those in dire
circumstances to avoid falling into riba. It is patently clear that he draws a line of distinction
between these hiyal and actual riba. In fact, the latter cannot be sanctioned in any
circumstance due to the availability of these Aiyal. This point by Ibn Ziyad is critically
important against those who would argue that the hiyal are tantamount to overt riba. lbn
Ziyad has given a juridical verdict which delineates between the two, and later on, we will

also see that the historical trajectories of both are not the same.

These statements of the various scholars collectively demonstrate, together with our previous
presentation, that the kiyal discourse relating to riba was solely in relation to the irfaq sector

as opposed to the commercial sector.

5.2.5 The Hiyal and the Irfag Sector

According to the model of Tag el Din, the prohibition of »iba would lead to the channelling of

funds to competing alternative uses. This, he avers, would lead to an increase in charitable

® Linda Boxberger, “Avoiding Riba: Credit and Custodianship in Nineteenth- and early—Twentieth Century
Hadramawt,” Islamic Law and Society 5, no. 2 (1998): 196-200.
% Ba‘Alawi, Ghayat Talkhis, 469-70.
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loans as long as an irfag sector exists and the economy is not purely utilitarian. Having
examined the dynamic between commercial practice and riba, we now need to consider the
dynamic between charitable loans and riba. As stated previously, although Tag el Din’s
model is a prescription for the future design of an Islamic economy, we can use it analytically
here to examine the past. In the past, however, the existence of the irfag sector can be
assumed. If this is the case, then the question arises as to why there was a need for these Aiyal
in the first place. We will examine two scenarios in which these Aiyal were known to have
been used and examine the historical socio-economic conditions which influenced their
justification and usage. The first scenario relates to the city of Balkh where the ‘sale with a
loan’ transaction was known to have been advocated. The second example relates to

Transoxania where the bay ‘ al-wafa’ gained prominence.

5.2.5.1 The Mu ‘amala in Balkh

It has already been mentioned that Muhammad Ibn Salama was one of the three Hanafi
authorities who permitted the mu ‘amala transaction of a ‘sale with a loan’. The sale
transaction involves the selling of an item on credit for a higher price than it is worth, together
with a loan. Thus X, for example, sells an article for £40 on credit to Y, although the item has
a market value of only £20. Together with this sale he also gives him a £60 loan. The result is
that Y owes X a total of £100, while having acquired £60 cash and an item worth £20. Ibn
Salama is reported to have permitted this transaction. What is also interesting is that he is also
reported to have rebuked his contemporary market traders saying that the 7na transaction
forewarned in the Prophetic tradition was better than most of their transactions.®” The other

scholars of Balkh, although they did not agree with Ibn Salamah on the permissibility of a

%7 See Ibn Maza, al-Mubhit al-Burhani, vol. 7, 139.
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‘sale with a loan’, also expressed similar sentiments regarding the trade practices in the

markets of Balkh.®

The comments of these scholars are important as they allow us to view the contemporary
market conditions and also inform us of the attitude of the incumbent political rulers vis-a-vis
the implementation of Islamic law. In Balkh, it is evident that the rulers had little or no
interest in regulating the market and hence transactions violating the law were common. A
second aspect of Balkh we can note is regarding the distribution of zakat. Some scholars of
Balkh had ruled that because the rulers who were collecting the zakar were not distributing it
to its needy recipients that individuals should give their zakat for a second time.*® This shows
us that the needy were being neglected by the state and even the alms-tax which should have
contributed to ameliorating their condition was not forthcoming. In such a situation the poor
would have faced heavy exploitation at the hands of the usurers. Ibn Salama may well have
justified his opinion in allowing this transaction in order to prevent the neediest falling prey to
the usurers and their exploitative rates. This would also have allowed them to avoid the sin of

riba, as the transaction does not technically fall under its rubric.

This short analysis, although certainly not comprehensive, allows us to develop Tag el Din’s
analytical model and incorporate some other factors. There are two key aspects that can be
noted: 1) the role of zakatr in the irfag sector and 2) the significant impact of the ruling
authorities’ attitude in enforcing the prohibition of riba. With regard to the former, that zakat
has a role to play in the irfaq sector is self-evident although it is an important additional factor

to keep in mind in our ensuing discussions. The second point is more important and represents

% See al-Uzjandi, Fatawa Qadi Khan, vol. 2, 279.

% Muhammad Mahriis ‘Abd al-Latif al-Mudarris, Mashayikh Balkh min al-Hanafiyya wama Infaradii bihi min
al-Masa’il al-Fighiyya (Baghdad: al-Dar al-‘Arabiyya, 1977), vol. 1, 388-9; Normal Calder, “Exploring God’s
Law: Muhammad b. Ahmad b. Ab1 Sahl al-Sarakhsi on zakat,” in Toll, Law and the Islamic World, 67-70.
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the crux of the issue. Both points will be borne in mind as we now take up the discussion on

the bay ‘ al-wafa’.

5.2.5.2 The Bay “ al-Wafa’ in Transoxania

Both al-Zarqa and Hawwa have noted that the bay “ al-wafa’ transaction appeared in the fifth
century in Transoxania, although Hawwa also give references to its generic form, as a sale
with a condition of repurchase, in earlier works.”® These earlier references are important in
that they show that the transaction itself was known and present from the earliest periods. His
first reference is to the hadith compendium of Ibn Abi Shayba, where a question regarding
such a sale is put to the Successor jurist Ibrahim al-Nakha'1 (d. 96). In another reference a
similar question is posed to Ahmad (d. 241). This shows that the generic form of the

transaction was known and perhaps in use, although it certainly was not widespread.

As we have already said the bay  al-wafa’ is nothing other than an antichretic pledge, which
was an alternative means of granting an interest bearing loan in use since the Babylonian
period. Its use was also recorded in Sassanian Iran, where interest was also permitted.” This
transaction would have been present in many regions of the world where Islamic rule would
subsequently come to apply and it is not unexpected that some people may have continued to
use it. It is clear that it was not widespread as no detailed treatment was given to it in the early
works of Islamic jurisprudence. In Transoxania, however, the usage of this transaction

appears to have increased and it was here that it acquired its sobriquet as the bay * al-wafa .

The first scholars to address this transaction belong to the fifth century and not surprisingly to

the lands of Transoxania. The sources all agree that three of the leading scholars took a firm

70 al-Zarqa, al-Madkhal al-Fight al- ‘Amm, vol. 1, 232; Hawwa, Suwar al-Tahayul, 182-3.
™ Jamshed K. Choksy, “Loan and Sales Contracts in Ancient and Early Medieval Iran,” Indo-Iranian Journal
31, no.3 (1998): 202, 204-5, 209.
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stance against the bay  al-wafa’. The chief judge of Bukhara, ‘Alt al-Sughdi, the Samarqandi
judge, al-Hasan al-Maturidi and the jurisconsult, Abi Shuja‘, all regarded this sale as a
pledge.”® This meant that the buyer could not benefit from the pledge without the express
permission of the seller. Also, because it was in reality a pledge and not a sale, this meant that
the buyer was liable for the benefits which accrued to the pledge and also that the buyer
would necessarily have to return the pledge once the debt was paid. al-Samarqandi relates that
these scholars regarded this sale as a Aila for riba and that at the time nobody challenged them
in their verdict.”® These three scholars were contemporaries of the middle-late fifth century
AH. The next generation of scholars, however, differed in their analysis and began the attempt

to accommodate this transaction within the Hanafi juridical framework.

The al-Fatawa al-Sirajiyya records a certain Qadi al-Isbijabi who regarded the bay  al-wafa’
to be valid and held that the promise of resale had to be fulfilled.”* In the juristic literature
used in this work, al-Isbijabi was the earliest authority found to have permitted the bay * al-
wafa’. There are two scholars who relate to this time period who are designated as al-Isbijabr;
1) Shaykh al-Islam “Ali (d. 535 AH), a scholar from Samarqand who was recognized as a
leading authority,” and 2) al-Qadi Aba Nasr Ahmad ibn Mansiir who replaced Aba Shuja‘ as
the School’s jurisconsult in Samarqand and who was also a judge.’® The first of these has not
been mentioned as a judge in the biographical literature and hence the second may tentatively

be taken to be the scholar mentioned in the al-Fatawa al-Sirajiyya. This means that in the late

"2 See Abii al-Hasan ‘Alf ibn al-Husayn, al-Nutaf fi al-Fatawa (Beirut: Dar al-Kutub al-‘Ilmiyya, 1996), 296-7,
where the author opposes all of the kiyal pertaining to riba; Tahir ibn ‘Abd al-Rashid al-Bukhari, Khulasat al-
Fatawa (Quetta, Maktaba Rashidiyya, nd.), 49; Nasir al-Din Abt al-Qasim Muhammad ibn Yisuf al-Husayni al-
SamarqandT’s, al-Multagay fi al-Fatawa al-Hanafiyya (Beirut: Dar al-Kutub al-‘Timiyya, 2000), 226-7.

® Although he does say that some young ‘weak’ scholars did oppose them. Ibid.

™ al-OUshi, al-Fatawa al-Sirajiyya, 349.

> He was the teacher of al-Marghinani the author of al-Hidaya. See al-Qurashi, al-Jawdhir al-Mudi a, 241.
"® Najm al-Din al-Nasafi, al-Qand fi Dhikr ‘Ulama’ Samargand (Tehran: Mirath Maktab, 1999), 702.

233



THE USURY CIRCUMVENTS: BAY ‘AL-WAFA’ AND BAY ‘AL- INA

fifth or early sixth century the scholars of Samargand were now ruling in favour of the bay*

al-wafa’.

Following this ruling the Scholars of Bukhara also followed suit and as the discourse
develops, the question became how to accommodate this transaction into the juridical
framework. The foremost authority who addressed this subject was the renowned Qadi Khan,
a judge of Bukhara and a scholar known for his juridical noesis (figh al-nafs). Qadi Khan
applied the strict rules of sale to the bay “ al-wafa’ and ruled that if the parties mentioned any
of the following three points, then the sale would be invalid:

1. That the resale is a contractual stipulation of the first sale,

2. that the sale was a bay ‘ al-wafa’,

3. that it was a permissible sale (bay ‘ ja iz), implying thereby that it was non-binding.
The only valid way for the sale to be effected was if the resale was mentioned, not in the
contract, but as a separate promise. This promise, he goes on to say, is binding. He justifies
this with reference to a maxim which renders promises binding based upon the needs of

people.”’

Apart from Qadi Khan, other Transoxanian scholars also upheld the bay al-wafa’; some
using his technique others suggesting alternative methods. The main thrust for recognising
this transaction appears to have been the need to protect the poor. In order to secure a loan
they were being asked to provide their properties as security.”® Although the reality of the
transaction was a pledge, it was conducted as a sale to avoid the charge of riba. The jurists,

who were reluctant to recognise this transaction, did so to ensure that the properties would

" al-Ozjandi, Fatawa Qadi Khan, vol. 2, 165.

"® Even in the present era, the nature of this contract remains the same, see ‘Abd al-Salam Dhuni, al-Hiyal: al-
Mahziir minha wa al-Mashrii* (Cairo: Matba‘a Misr, 1946), 155-56; Ahmad Safar, al-Ta ‘minat al- ‘Ayniyya. al-
Rahn al- ‘Agari wa al-Bay ‘ bi al-Wafa’, al-Ta 'min al- ‘Aqart - Huqiiq al-Imtiyaz (Beirut: np. 2003), 116-18.
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ultimately be returned to their owners. The juridical framework recorded by Ibn Maza clearly
seems to indicate this. He mentions that some Samaraqandi jurists regarded that the
transaction be treated as a sale from the perspective of the buyer (or lender) and as a pledge
from the perspective of the seller. This would allow the buyer to benefit from the pledge, but
because it was considered a pledge for the seller, he would not be permitted to sell it, or for
his heirs to inherit it, and whenever the seller come to him with the original amount, he would
necessarily have to accept it and return the property to its owner. In their defence the
Samarqandts said that this was done for the needs of the people who depended on the wealth

of others and to prevent them from falling into riba.”

In permitting this kila the Samargandi jurists and Qadi Khan did so in reference to the needs
of the people. The maxim which underpins their legal ruling allows the jurists to regard the
promise of redemption as legally binding. This maxim is clearly an exception to the Hanafi
systematic structure, as other texts make it clear that promises are not legally binding.® These
jurists were aware that this was not a normative maxim by the fact that it is begins with the
particle ‘gad’, meaning sometimes. The maxim thus reads: sometimes promises are made
binding due to peoples’ needs.** The question that this raises is whether this constitutes an
infraction of the systematic rules or not. This question is vitally important, as the #iyal, in
their capacity as makharij and not concessions, are premised upon their systematic
consistency with the normative doctrine. It is by virtue of their congruity with the standard

doctrines that they acquire their status as normative exits. What we have, in this situation,

" Ibn Maza, al-Mubhit al-Burhani, vol. 10, 369-70.

80 al-SarakhsT quotes al-Hakim al-Shahid as saying that the ‘istisna ‘ contract is regarded as a muwa ‘ada i.e. a
mutual promise, as a proof that it is a non-binding contract. al-KasanT also makes the dichotomous statement that
istisna * is a muwa ‘ada and not a sale contract. See al-Mabsiit, vol. 6, part 12, 122-3; al-Kasani, Bada’i‘, vol. 5,
5.

8 <Oad tuj ‘al al-mawa d lazima li-hajat al-nas’. See al-Ozjandi, Fatawa Qadi Khan, vol. 2, 165.
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however, is the use of a maxim which appears to be a concession from the systematic

requirements.

In our earlier explication of the application of the riba rules into the various branches of
commercial law, we noted that the Hanafis put the requirements of the »iba doctrine at the
forefront of their concerns. In regard to contractual stipulations, shaurit, they make it the sine
qua non of determining contractual validity. Now, it may well be argued, that a promise is not
equivalent to a stipulation, and in this regard, we can recall that al-Shafi‘1, who takes full
regard of explicity mentioned stipulations, disregards promises either prior to, or immediately
following, a sales transaction. Additionally, Mufti Tagi Usmani, a leading jurist in Islamic
finance, has attempted to demonstrate substantive juridical differences between a promise and
a stipulation.® However, it must also be recalled that, unlike the Shafi'is, the Hanafis do
regard accepted customs as tantamount to contractual stipulations, despite the fact that the
former are not articulated at all, neither prior to the contract, nor after its conclusion. This
means that a promise, although not quite a stipulation, cannot escape the systematic rules as

they, at a minimum, constitute more than an unexpressed custom.

The purpose of drawing this conclusion is vital for circumscribing the juridical remit of this
hila. Unlike the makharij which have a normative role in jurisprudence, the bay * al-wafa’
represents an infraction of the systematic rules and henceforth, cannot be regarded as a
normative exit i.e. a makhraj. Rather it is to be regarded as a concession (rukhsa) in the form
of a hila, whose legal validity is limited to the extent of its function as a final resort in saving

one from falling into riba. Rukhsas, unlike the makharij, are transitory in nature, and have no

82 Usmani, An Introduction to Islamic Finance, 87-89.

236



THE USURY CIRCUMVENTS: BAY ‘AL-WAFA’ AND BAY ‘AL- INA

legal utility beyond the dire need which occasions their use. Such kiyal cannot, and are not

intended to, form the normative basis of an Islamic economy.

5.2.5.3 Bay ‘ al-wafa’, the Jurists and the rulers of Transoxania

The question that needs to be addressed now is what factors led to the widespread use of this
hila for riba and how can it be explained in terms of the analytical model suggested earlier.
What is key to the analytical model is the political and economic climate of the time and to
discern what specific changes occurred at that time which may have occasioned the need for
this transaction. The most significant change that occurred, relative to the time period in
question, was a change in the ruling dynasty. Transoxania had been under the
semiautonomous rule of the Persian Samanids since the late third century, with Bukhara

serving as their capital.®®

The Samanids were devout Muslims and as supporters of Sunni
Islam they actively spread the faith amongst their northern Turkish neighbours in the central
Asian steppe.84 The Samanids’ rule, however, was contested by the neighbouring power of the
Qarakhanids. The Qarakhanids were Turkish and had only recently converted to Islam. The
head of their western Khanate Satuk Boghra Khan (d. 344 AH) became a Muslim at the
invitation of a jurist.®® The historian Ibn al-Athir relates that later on, in the year 349 AH,
200,000 “tents of the Turks’ also converted to Islam.®® At the end of the fourth century in 389
AH the Qarakhanids defeated the Samanids and occupied their Transoxanian territories.

Although the earlier Qarakhanids were noted for their strict piety, their Islamic credentials

dissipated later on, as their relationship with the resident scholars worsened.

8 The Samanids had been in Transoxania as governors since the beginning of the third century although under
the authority of the Tahirid governors of Khurasan. In 287/900 the Samanid Isma ‘1l defeated the Tahirid ‘Amr
ibn Layth at Balkh and was recognised by the ‘Abbasid caliph as the sole ruler of Transoxania and Khurasan.
See Richard N. Frye, “The Samanids,” in The Cambridge History of Iran. Vol. 4: The Period from the Arab
Invasion to the Saljugs, ed. Richard N. Frye (Cambridge: Cambridge University Press, 1975), 136-8.

8 1bid, 153; D. G. Tor, “The Islamization of Central Asia in the Samanid Era and the Reshaping of the Muslim
World,” Bulletin of the School of Oriental and African Studies 72, no. 2 (2009): 279-99.

8 Peter B. Golden, “The Karakhanids and early Islam,” in The Cambridge History of Early Inner Asia, ed. Denis
Sinor (Cambride: Cambridge University Press, 1990), 357.

% |bid, 357-8; EI?, s.v. llek-Khans or Karakhanids.
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In 461 AH the Qarakhanid ruler executed the juridical authority Isma‘il al-Saffar for
‘exhorting the Khan to observe the ordinances of religion and eschew forbidden things.”®
Additionally, in the life of al-Sarakhsi (d. 490 AH) we read that he was thrown into a well by
a local governor for a ruling he issued. He spent such a long time there that he dictated his
magnum opus, al-Mabsiit to his students who gathered around him and compiled his lectures.
al-Sarakhsi, himself, makes reference to the rulers of his age and regards them as tyrants who
took the wealth of the people illicitly and did not spend the zakat on those whom deserved
it.®® The conflict between the leading scholars and the Qarakhanid rulers reached a peak and
the former appealed to the Seljuk ruler Malikshah to intervene. In 482 AH the Seljuks
marched into Transoxania and deposed the Qarakhanid incumbent Ahmad Khan, and reduced
the region to a vassal state.®® The leader of the jurists at this time was Ibrahim al-Saffar (son
of Isma‘il who had been killed by the Qarakhanid ruler), who, in all probability, was
responsible for the plea to the Seljuks. The biographical literature portrays him, like his father,
as a fearless upholder of religious norms.®® The arrival of the Seljuks may appear to have been
a victory for Ibrahtm and his religious cause. This, however, was not to be the case; the son of
Malikshah, Sanjar visited Transoxania in 495 AH and deposed Ibrahim as the imam of

Bukhara and replaced him with ‘Abd al-‘Aziz ibn Maza.

This then is the political history of the time which corresponds to the juridical discourse
regarding the bay * al-wafa’. The Qarakhanids took control of Transoxania in 389 AH and
would have brought with them a large number of new Muslims and non-Muslims, such as
Uighurs and Turks. The Qarakhanid rulers of the eastern Khanate were not Muslims, and

Turks, Mongols and Uighurs would have travelled freely between the two halves of the

8 EN?, s.v. Sadr.

8 al-Sarakhsi, al-Mabsiit, vol. 1, part 2, 241; Calder, Exploring God’s Law, 70.
% Golden, The Karakhanids and early Islam, 367.

% See al-Qurashi, al-Jawahir al-Mudr a, 27.
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Khanate. A mass migration of these peoples into Transoxania would have meant the arrival of
a host of un-Islamic trade practices.It was approximately sixty years after the arrival of the
Qarakhanids into Transoxania, when the three jurists who opposed the bay ‘ al-wafa’ took
their stance. It is clear that it was in this time that the hila had become widespread. The
Scholars who spoke against it would have witnessed its rise and perfusion. Their objections,
however, would have been ignored by the ruling authorities who were in conflict with the
scholars and who, it seems, were not concerned with upholding the law. al-Sarakhsi also
makes it clear that they were not distributing the zakar and hence the needs of the poorest

members of society were not being accommodated.

This account corresponds with the dynamic analytical model proposed earlier. What is being
observed is that the law is not being upheld and hence illicit transactions which are only ever
on the margins of the economy begin to come to the foreground. The apathy of the rulers
emboldens the perpetrators and others to exploit the situation. On the other hand, the poor are
not only unable to access charitable loans as the greed for usurious gain remains unchecked,
but are also denied their legitimate entitlement to the proceeds of the zakat. To save the poor
from getting into riba transactions the scholars give them recourse to the kiyal. Qadi Khan,
who was one of the leading authorities who permitted the Ziyal, wrote an entire chapter in his
Fatawa work dealing with the Ziyal for escaping from riba. This is a significant point, in that,
although most of the jurists discussed the bay  al-wafa’ as a single phenomenon, this jurist
recognized that there was an underlying problem which was causing people to enter into this

transaction. His chapter thus provides multiple kiyal for escaping from riba.

What is perhaps more telling though, is that before getting into the actual Ziyal he mentions a

number of other issues which indicate the state of the market place at his time:
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= The rules regarding purchases made with money acquired through illicit means and
whether the food purchased with such food is permissible or not.

= The situation when a ruler buys something and pays for it with money taken unjustly
from the people, the jurists, he says, dislike that anyone should partake in their food
to serve as a rebuke to them for their oppression.

= If an investor makes a commenda with a trader ignorant of the Shar ‘1a rules, the profit
is licit for the investor as long as he does not have certain knowledge that the trade
was illicit.

= |n response to the question, is it necessary for a customer to ask the trader whether his
goods are licit or not, he says that it depends on the time and the place; if the majority
of the trading activity in a specific market place is licit then there is no need to ask,
whereas if the opposite is true and the market place is dominated by illicit trade then
one should observe precaution and enquire about the legality of the goods.

= In regard to a person who passes away and his wealth is from illicit sources, he says
that the inheritors should search for its rightful owners and return it to them otherwise

if they can not be traced it should be given in charity.™

Although some of these are standard issues mentioned in other works, the fact that the author
has brought them together under a single heading indicates that he was addressing a number
of contemporary problems all linked to a serious decline in the morality underpinning the
local trade practices. It is clear that he regarded the prevalence of riba as the major cause of

the problem as that is the title heading and ultimately what he hopes to help the masses avoid.

Y “Fasl fi-ma yakin firar ‘an al-riba’, Fatawa Qadt Khan, vol. 2, 278-9.
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Why there should have been such a dramatic change in that specific time period can be
understood by noting the impact of demographic change on the norms of trade practices. A
very pertinent example which demonstrates this precise phenomenon can be observed
following the Mongol invasions of Central Asia. Large numbers of Mongols and Uighurs
arrived with the invading armies and settled in Central Asia, bringing with them their usurious
practices. In the chronicles of the Persian historian Rashid al-Din, he notes the effect of these
immigrants and the rise in usurious practices and the use of the hiyal.*> What this historian
also notes is that together with usury, a whole host of additional corrupt economic practices
were on the rise. At the point that the situation becomes critical to the functioning of the state,
the ruler Mahmiid Ghazan addresses these practices in an attempt to restore the Islamic trade

norms.*® Rashid al-Din reports Ghazan’s analysis of the situation and its remedy, saying that
he

‘realized that [the basic ingredient in] all of these types of corruption [was] the giving and taking of
interest and that [once] he [had] prohibited [this], he would at one and the same time be both reasserting
the Prophet’s law and bringing [humanity] back to the Divine Guidance and away from the precipice of
eternal perdition, while [ever so many] varied and great disorders would be averted in the future through

the blessings accruing from the prohibition of usury.’*

% The historian notes that: ‘One of the disorders arising out of the [paying] of usury was ... that those persons
who were giving out money for interest at [that time] were for the most part Mongols and Uigiirs, and these had
the means to enforce their claims.... The outcome of the matter was that the wretches [were] unable to pay back
the Mongols and Uigiirs and remained caught up in the hapless condition of being their bondmen together with
their wives and children — and it was only through the fortunate circumstances [that] the Emperor of Islam ... [is
a just monarch] that vile practice of debt-slavery has been removed [as a threat to] the people of Islam.” See A.P.
Martinez, “Third Portion of the History of Gazan Xan in Rasidu ’D-Din’s Ta’rix-e Mobarak-e Gazani.
Comprising Narratives and Documents Relating to the Agrarian-Fiscal, Financial, and Monetary, Judiciary,
Military, Religious and Other Reforms Instituted by Gazan Xan Together with Some Notes on His Personal
Qualities and Character. Part Two: The Twentieth, Twenty-First, and Twenty-Sixth Sections Concerning
Standards and Weights and the Prohibition of Interest and Dishonest Credit Transactions, Especially those
Involving the State or its Ministers, Together with Gazan Xan’s Decree on Standards, Weights and Measures,”
Archivum Eurasiae Medii Aevi 8 (1994): 171.

% Ibid, 178.

% Additions to the text in the square brackets are from the translator and the italics in his translation have been
removed. See ibid, 177-78.
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As mentioned earlier, an important aspect of the analytical model is the role of the political
authorities in upholding the religious norms of trade and preventing the spread of usury even
among its non-Muslim citizenry. That Ghazan was forced to take this action, indicates the
point at which the utility of the kiyal are exhausted. At this point an alternative course must be
sought which restores the commercial and philanthropic norms as prescribed by Islam and
abolishes the exploitative practices that can so easily spread. Following Ghazan’s decree the
situation is reported to have changed markedly from the previous corrupt and usurious norms,
such that Rashid al-Din wrote: ‘how shall those persons who [are born] hereafter and have not

seen them even be able to even imagine the benefits of this single decree.’®

5.3 The Teleology of the Hiyal

According to the model proposed by Tag el Din there exists a dynamic relationship between
usury, Islamic law and charity. Tag el Din’s model proposes that as the prohibition of riba is
applied to an economy, the funds previously allotted to usurious loans, will be diverted to
alternative competing uses. An Islamic economy should hence create an irfag sector to absorb
these funds once the prohibition takes effect. In Tag el Din’s account there are three factors
which are considered; 1) the application of the law, 2) the use of usurious contracts, and 3) the
irfag sector. In our presentation we have expanded the model to demonstrate that the Islamic
forms of equity investment are also an important alternative use and that an additional

component of the irfag sector is the correct distribution of the zakat.

In an ideal Islamic economy, this model suggests that once the prohibition of »iba comes into

effect, the funds previously set aside for it, would look for alternative uses. These would exist

% Ibid, 182. He goes onto mention that immediately following the decree, some people attempted to use the #iyal
again, and so Ghazan issued a further decree saying that unless the practice was completely abandoned, he would
prevent the creditors from not only claiming the interest, but also the principal (p.182-83).
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in two domains; 1) equity investments such as mudaraba and shirka, and 2) the irfaqg sector.
The irfaq sector would be established through the collection and distribution of zakat and by
an extensive wagf system. Once riba has been eliminated, a portion of the funds would go
into the equity investments and a portion would go into the irfaq sector. This model has been
used analytically to understand the use of the Aiyal in two distinct regions and periods in
Islamic history. The purpose of applying this model was to observe the variables within the
dynamic of the analytical model and to therefore delineate the role of the kiyal within the
model. The first important point we noted was that the investment sector was viable
throughout Islamic history in the form of commenda and partnerships. Schacht had posited
that it was the inadequacy of Islamic commercial law which premised the utility of the hiyal.
This was shown to be completely unfounded and contradicted by the documentary record as
explicated in subsequent research. The necessary implication is that the Aiyal were invoked

for their utility in the irfaq sector and not in commerce.

In order to appreciate how this had occurred, the other variables in the dynamic were noted. In
both areas where these kiyal had been permitted, Balkh and Transoxania, there appeared to be
a distinct lack of enforcement of Islamic commercial law. We also noted that in both areas the
zakat was not being distributed to the rightful and most needy recipients, and hence the irfaq
sector would have been severely undermined. The neediest members of society, who would
normally have relied upon institutions such as zakat and charitable loans, would have found
neither forthcoming. The apathy of the rulers meant that usurers, mainly non-muslims, would
have stepped in to exploit the situation. The jurists therefore permitted these Ziyal to prevent

the poor from falling into riba and the hands of the usurers.
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This, then, is the underlying teleology of the Ziyal of riba and can be added to the model of
Tag el Din to enhance its scope. The benefit of explicating this teleology is that it can serve to
both delimit the remit of the kiyal and also confine their utility to the irfag sector. What is also
critical to recall is that the kiyal of riba are not to be regarded as normative makharij. This is
because the former do not uphold the systematic consistency which is vital to the Hanafi
juridical superstructures, whereas the latter do. The result is that their usage in these situations
is in the capacity of a transitory concession. Concessions to Islamic prohibitions are justified
only in the most desperate circumstances and their juridical utility is strictly limited to the

causes which occasion them.
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CHAPTER SIX

THE CASH WAQF IN THE OTTOMAN EMPIRE

The wagf is a religious philanthropic institution which played a crucial role in the provision of
public facilities in pre-modern Muslim societies. An abundance of research now exists on
most facets of the wagqf; from its legal structure, social role, key benefactors and beneficiaries,
to its ultimate demise at the behest of colonialist imperatives." What concerns us in this
chapter is to examine a specific form of the waqf in which the endowment was in the form of
cash and which became popular in the Ottoman Empire. The cash waqf was a novel institution
and its method of revenue generation is what is most relevant here. Benefactors using this
type of waqf had, in the main, specified that the capital was to be employed in profit
generating transactions with a stipulated percentage return on the initial capital. Receiving a
percentage return on the capital is more akin to usury than to equity investments. In the latter,
the norm is for the investor to stipulate a proportion of the profit, and not the capital. More
significant than this though, is that the capital was not given on the basis of equity, but rather
as a debt, and therefore liability was devolved to the borrower, while the capital of the waqf
was assured. It is no wonder, then, that the cash waqf caused a controversy among the

Ottoman jurists, occasioning both critical and apologetic tracts.

In this chapter we will give a brief introduction to the wagf as a legal structure and discuss the
jurists’ views regarding the validity of endowing movables and cash. We will then explore the
Ottoman polemic regarding this institution, noting its contemporaneous usage and spread in

the Ottoman lands. The specific modes of profit generation which it employed will be dealt

! Miriam Hoexter, “Wagqf Studies in the Twentieth-Century: The State of the Art,” Journal of the Economic and
Social History of the Orient 41, no. 4 (1988): 474-495.
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with in the context of our preceding presentations regarding the Aiyal. From this, we can
assess the view of the Ottoman jurists vis-a-vis the fkiyal and also the reality of their
application and its subsequent socio-economic impact. The cash wagf was a novel institution
and both, its reception into the law and the methods which were used to accommodate it, are
important in the contemporary discourse on the hiyal and their modern day usage in the

Islamic financial landscape.

6.1 The Waqgf

Although the wagf was a hugely popular institution, its early acceptance by the jurists was not
easily secured. A number of jurists were concerned about the impact of the waqf on the
inheritance laws. Property sequestered in perpetuity would clearly deny the inheritors their
rightful share and facilitate attempts to circumvent their rights. Certain hadiths are quoted to
substantiate this position, which explicitly mention that there can be no sequestration of
property which impinges on the mandated inheritance share allowance.? The Kufan Judge
Shurayh is reported to have said that the Prophet Muhammad (pbuh) came to sell sequestered
property.? The implication of this last point being that any property sequestered for charitable,
or otherwise purposes, remains the property of its owner and hence he may sell it or give it
away and upon his death it will be part of his estate. This clearly violates the very notion of
the waqgf which is premised upon the property being put into perpetual inalienability and its

revenue dedicated towards some charitable end.

Abu Hanifa hence held the opinion that if someone endowed his property, he was still

considered to be its owner and following his demise, the property would go to his heirs.

2L habs ‘an fara’id Allah’; see al-Kasani, Badai , vol. 6, 346-7.

%<3 'a Muhammad bi-bay ‘ al-habis’; see al-Kasani, Bada’i , vol. 6, 346-7; Peter Hennigan, The Birth of a Legal
Institution: The Formation of the Wagqf in Third-Century A.H. Hanafi Legal Discourse (Leiden: Brill, 2004),
intro xvii-xx.
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Although there were a number of waqf precedents, he explained these away through
alternative legal forms. He therefore regarded the waqf as a vow (nadhr), in which an owner
obliges himself to give away the income of a waqgf in charity, but retains full ownership of the
thing endowed. Precedents in which the waqfs operated beyond the lives of their owners were
explained as charitable bequests, whereby the owner bequests that the income from some of
his property be given to specific recipients.* This meant that the wagf, just as in a bequest,
was limited to a maximum of one third of the deceased’s estate. The crux of Abn Hanifa’s
position is that he denied the founder of a wagf the ability to make it legally binding (/azim).
In the Hanafi juridical works, Abti Hanafi is thus regarded to have held the waqgf to be merely

permissible (ja ‘iz) though not legally binding.

Abu Hanifa did, however, say that if a judge gave a verdict on a specific waqf that it was
legally binding, then according to him it would be so. Therefore, if an individual wished to
have his waqf made legally binding, he could do so by raising it to a judge and have him rule
that the waqf was permanently sequestered. This opinion is based upon the principle that a
judge’s ruling on an issue in which the jurists have a difference of opinion (al-mujtahad fih),
settles the dispute and establishes one opinion.> Although this is an accepted general principle,

its application in specific instances, such as the cash wagf, may yet cause controversy.

The majority of jurists, however, disagreed with Abii Hanifa’s views and upheld the right of
the individual to create a legally-binding wagf. This was based on certain traditions and also a
large number of precedents which reported the endowments of the Companions and the

Successors.® From the students of Aba Hanifa, Zufar agreed with the Imam, whereas Abi

* al-Kasani, Bada’i‘, vol. 6, 346; al-Sarakhsi, al-Mabsiit, vol. 6, book 12, 34; Abi Bakr Ahmad ibn ‘Amr al-
Khassaf, Aikam al-Awqaf (Beirut: Dar al-Kutub al- Timiyya, 1999), 93-4,

® Muhammad Aba Zahra, Mukddarat fi al-Wagf (np.: Matba‘a Ahmad ‘ Ali Mukhayyar, 1959), 47.

® See, for example, al-Khassaf, Ahkam al-Awqaf, 5-17.
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Yusuf and al-Shaybani disagreed and took the opinion of the majority. Later on al-Tahawi

would note in his epitome that it was the opinions of Abii Yiasuf that were to be relied upon.”

6.2 The Wagf of Movables

One of the conditions for a valid waqf is that it should be endowed perpetually (ta '»id) and
hence waqgfs which are endowed for a specific period are not recognized. The whole purpose
of the wagqf is for it to be a form of continuous charity (sadaga jariya), providing its
benefactor with a source of heavenly reward after his death. As a result, wagfs, generally
speaking, consisted of properties whose rental income was distributed to the recipients as an
act of charity. Properties or land, were considered as ideal candidates for the basis of
perpetual philanthropy. al-Kasani hence says that it is due to the condition of perpetuity that a

wagqf of movables is not permitted.®

There are, however, some exceptions to this rule; both Abii Yusuf and al-Shaybani allow the
wagf of weapons and horses due to reports that the Companions (ra) had done so. Abi Yisuf
also allows movables when they are endowed as adjuncts to immovables, so farming tools and
animals may be endowed together with farm land. al-Shaybani, who agrees with Abh Yasuf
on that point, also permits the waqf of a movable if there is an established practice of
endowing specific items, amongst people (ta ‘@mul al-nas).® Abu Yusuf disagrees with al-
Shaybani on this point as the rules of analogy cannot be suspended, according to him, unless a
tradition supports the exception. al-Shaybani’s argues that analogy is often disregarded due to

an established practice, such as in the contract of manufacture (istisna ) and hence the wagf of

" <al-Qawl fi hadha kulliht ‘indand kama qala Abu Yasuf®, al-Tahawi, Mukhtasar, 136-7.

% al-Kasant, Bada’i, vol. 6, 349.

% al-Marghinani, al-Hidaya, vol. 1, 639-40; al-Kasani, Bada’i, vol. 6, 349. For a detailed presentation of the
opinion of a great number of Hanafi authors on this subject, see A. al-Ma’miin Suhrawardy, “The Waqf of
Moveables,” Journal of the Royal Asiatic Society of Bengal n.s. 7 (1911): 323-430.
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movables maybe permitted merely due to its widespread practice. al-Shaybani’s argument is

important as it plays a critical role in the Ottoman cash wagf polemic.

Although there is some disagreement regarding movables in general, Abt Hanifa, Aba Yisuf
and al-Shaybant all agree that the waqf of cash is not permissible. Another student of Abi
Hanifa, Zufar is, however, reported to have permitted the endowment of dirhams, food and all
other items sold by weight and volume. He advised that the dirhams should be invested in a
mudaraba; the profits are given to the beneficiaries and the original capital reinvested.® By
suggesting this formula, in which the capital is recycled in subsequent investments, both a

semblance of perpetuity is achieved and the beneficiaries receive a continuous income.

The other schools of law have also mentioned the issue of the cash wagfs in their works and
there appears to have been a difference of opinion within the various schools.'* The cash
wagf was not significantly employed prior to its Ottoman usage and its mention in the jurists
work would have been more theoretical than practical. As a practice, the cash wagf was
insignificant if not obsolete in comparison to the dominant mode of wagf in the medieval
Muslim world, that of waqf of property. It is only in the Ottoman lands that the cash waqf

began to compete with its more traditional rival, and it was there that the controversy began.

6.3 The Cash Wagf in the Ottoman Empire

The major cities of the Ottoman Empire such as Istanbul and Edirne, which were previously

under the dominion of Christian rulers, were subsequently imbued with Islamic culture

19 See Ibn Maza, vol. 8, 503-4; Burhan al-Din Ibrahim ibn Miisa ibn Abi Bakr al-Tarabulusi, al-Is ‘af fi Ahkam
al-Awgqgaf (Beirut: Dar al-Ra’id al-*Arabi, 1981), 26.

11 Mahmid Ahmad Abi Layl, “Waqf al-Nugiid fi al-Figh al-Islami,” Majallat al-Shari‘a wa al-Qaniin 12 (1999):
33-36.
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through the medium of the wagf.’* In the Balkans, the role of the waqf was even greater:
researchers have noted that not only did the Ottomans built over a hundred new cities in the
Balkans, but also that this was achieved through the use of the wagf.'® In fact, of all the cities
in present-day Bosnia-Herzegovina over 80 percent were built in the sixteenth century
through the awgaf system.** The capital of Bosnia, Sarajevo, which was created and
developed by numerous wagfs, became one of the largest cities in the Balkan Peninsula.’®
From Thessaly in Greece to Plevne in Bulgaria, the same model was deployed: wagfs were
established which provided a variety of public amenities, such as a mosque, a madrasa, a
soup kitchen, a traveler’s lodge, a market place with shops and stalls, public bridges and
footpaths, libraries and public baths.* In fact, it can confidently be claimed that the wagf

system represented nothing less than the public policy of the Ottomans in the Balkans.*’

The earliest recorded cash waqf in the documentary wagf record of the Ottoman Empire
occurs in the city of Edirne in 1423."® Edirne is a city in the easternmost part of the Balkan
Peninsula and it was in the Balkans that the cash waqf would find its most extensive use and

support. The first recorded cash waqgf consisted of 10,000 ak¢e which was dedicated to the

12 It can safely be said that the reconstruction process of Ottoman Istanbul depended essentially on the Islamic
institutions of waqf and ‘imaret’, Halil Inalcik, “Istanbul: An Islamic City,” Journal of Islamic Studies 1 (1990):
11.

3 Muhammad M. al-Arna’at, “Dawr al-Wagqf fi Nashii® al-Mudun al-Jadida fi al-Biisna (Sarayifi Namiidhaj),”
Awqaf 8 (2005): 51.

¥ Hatidz Car-drnda, “Mostar: A Legacy of Islamic Culture and Civilization,” in Proceedings of the Second
International Symposium on Islamic Civilisation in the Balkans (Istanbul: IRCICA, 2006), 175.

> al-Arna’iit, Dawr al-Wagqf, 51; ilhan Sahin, “The Story of the Emergence of a Balkan City: Sarayova,” in
Proceedings of the International Symposium on Islamic Civilisation in the Balkans, ed. Rama M. Z. Keilani and
Svetlana Todorova,(Istanbul: IRCICA, 2002), 114.

16 |event Kayapinar, “The Charitable Foundations of the Family of Turhan Bey who Conquered Thessaly
Region in Greece in the 15" — 16" Centuries,” in Proceedings of the Second International Symposium, 155-9;
Ayse Kayapinar, “The Gazi Mihalogullari Waqfs in Northern Bulgaria (15"-16" Centuries),” in ibid, 169-71.

"' Said Amir Arjomand, “Philanthropy, the Law, and Public Policy in the Islamic World before the Modern Era,”
in Philanthropy in the World’s Traditions, ed. Warren F. llchman, Stanley N. Katz and Edward L. Queen 1l
(Bloomington, Indiana: Indiana University Press, 1998), 125-6.

® Muhammad M. al-Arna’t, “Tafawwur Wagqf al-Nugiid fi Bilad al-Balgan,” in idem, Dirasat fi al-Tarikh al-
Hadart li-I-Islam fi al-Balgan (Dubai: Markaz Jum‘a al-Majid li al-Thagafa wa al-Turath and Mu’assasa al-
Tamimi li al-Bahth al-‘Ilm1 wa al-Ma‘lumat, 1996), 33; Jon E. Mandaville, “Usurious Piety: The Cash Waqf
Controversy in the Ottoman Empire,” International Journal of Middle East Studies 10, no. 3 (1979): 290.
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payment of three Qur’an reciters. The founder stipulated that the money should be used with a
return of ten percent. In 1442 another cash waqf in Edirne is recorded; this time with an
endowment capital of thirty thousand akce and again with a stipulated rate of return of ten
percent.’® al-Arna’at reports that over the succeeding centuries the volume of investment
increased into the hundreds of thousands and by the sixteenth century into the millions.” The
waqf madrasa complex of Ghazi Khusraw-bek in Sarajevo, for example, consisted of a
number of estates each containing houses, shops, gardens, but also, and more importantly the
wagf held seven hundred thousand akces. The wagf document (wagfiyya) stipulates that four
hundred thousand was to be used to build the madrasa according to the prescriptions
contained therein and to purchase books for its library. The remaining three hundred thousand
akges was to be used to generate profit (istirbah) on a ratio of 1 to 10, i.e. 10 percent over a
year. The founder mentions that the money should be invested in a legitimate way (nahj

shar i) free from any doubt of usury and in which there was no possibility of loss.?

Cash wagqfs not only increased in their capital, but also in their usage throughout the Balkans
as reflected in the quantity being registered.?? Constantinople, which was conquered by the
Ottomans in 1453, saw its first cash waqgf in 1465, following which it rapidly grew in
popularity.?® In the archives for the year 1546, the records show that almost forty percent of
all wagfs in Istanbul were cash wagfs.?* Mandaville plotted the growth of these wagfs and

noted that there was a particular increase in their number which coincided with the

19 al-Arna’at, Tarawwur Waqf al-Nugiid fi Bilad al-Balgan, 33; Mandaville, Usurious Piety, 290.

2 al-Arna’at, Tarawwur Waqf al-Nugiid ft Bilad al-Balgan, 33-4.

2L Yy ‘Gmal ‘ald nahj shar 7 ... 1a yashib fihi sha’iba al-riba wa 1a yatatarraq ilayhi al-daya °, See Muhammad
al-Arna’ut, “Wagfiyya Madrasa al-Ghazi Khusriabik fi Sarayifi,” Awqaf 13 (2007): 119.

22 Tahsin Ozcan, “The Role of the Cash Foundations in the Construction and Development of Balkan Cities,” in
Proceedings of the Second International Symposium, 199; Arna’tt, Tarawwur Waqf al-Nugiid fi Bilad al-Balgan,
40-48.

2 al-Arna’at, Tarawwur Wagqf al-Nugiid fi Bilad al-Balgan, 34.

24 Hayashi Kayoko, “The Vakif Institution in 16™-Century Istanbul: An Analysis of the Vak:f Survey Register of
1546,” Memoirs of the Research Department of the Toyo Bunko 50 (1992): 98-100; Gabriel Baer, “Women and
Wagf: An Analysis of the Istanbul Tahrir of 1546,” Asian and African Studies 17 (1983): 12.

251



THE CASH WAQF IN THE OTTOMAN EMPIRE

appointment of Abi al-Sa‘ld, intially as the gadr of Istanbul and subsequently as the military
judge (kadiasker) of the Balkans (Rumeli).® What is equally interesting in Mandaville’s
graph is that the number of cash waqgfs decreased when Abti al-Sa‘tid’s opponent to the cash
wagf, Civizade, was appointed to the post of chief jurisconsult (shaykh al-1slam) and declined
further still when he was dismissed from this post and reassigned to the military judgeship of
the Balkans.?® This period of decline marked the outset of the cash waqf controversy between
these two judges as will be discussed shortly. Prior to that, we will examine the actual nature

of the cash waqf and how it operated.

6.3.1 The Cash Wagf and its Modus Operandi

It has already been mentioned that the only scholar to have permitted the cash waqgf from the
Hanafis was Zufar. When asked how it would operate, he recommended that the capital be
invested in a mudaraba contract: The accruing profits are given to the designated recipients,
while the original capital is reinvested to generate further profits. In this manner the capital
will serve, in theory, to perpetually provide a source of income for the beneficiaries. In
practice, however, it is clear that a limited amount of capital would face considerable risk and
would be liable to decrease, if not lost completely. The notion of perpetuity (ta bid) being a
condition sine qua non of the waqf meant that the cash wagf was not even seriously
considered as a viable form throughout most of Islamic history. It is not surprising then that

its inauguration into the waqf landscape was accompanied by significant changes in its modus

% Mandaville, Usurious Piety, 291. Mandaville has unfortunately, although self-evidently, mislabelled his graph;
the graph of the cash waqgf has been marked as non-cash, and vice versa. His subsequent discussion, however,
makes this patently clear when he discusses their relative quantities. See ibid, 292.

% |bid, 291. The influence of the jurists on social practice was also been noted in Egypt, where one author
reports that: ‘It is a fact that shortly after the farwa of the Muftt of the Egyptian Republic was published, the
issuance of the number of investment certificates increased by 25%.” See Dirk Debeaussaert, “Traditionalism
and Modernism in Some Recent Interpretations of Riba,” in Humanisme, Science & Religion, ed. P. Naster, J.
Ries and A. Van Tongerloo (Brussels: The Belgian Society of Oriental Studies, 1993), 147.
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operandi which would attempt to alleviate the risks involved and give it a realistic claim to

perpetuity.

Two aspects were introduced into the cash wagf’s operative procedure; firstly the capital was
not given on mudaraba but rather on contracts stipulating a fixed percentage return, and
secondly the founding documents often stipulated that the money was not to be given without
security, either in the form of a pledge or a reputable guarantor. In the wagfiyya of the
Sarajevo madrasa complex established by Khusraw bek, all of these elements can be seen. It
has already been mentioned that the wagfiyya stipulated that the cash was to be given out on
the basis of an annual return of ten percent. It also states that the money should be invested
based upon a robust pledge (al-rahn al-gawi) and/or a wealthy guarantor.?” The wagfiyya goes
one step further and identifies the type of clientele the manager should invest his funds in;
traders, artisans, and farmers are specifically mentioned and amongst them, those who are
wealthy, trustworthy and well-known for their good dealings are to be preferred. It also
proscribes that the cash be given to governors, rulers, madrasa teachers, judges, army
personnel, tax farmers, corrupt and iniquitous individuals, all government personnel, and
anyone who is suspected of fraud and greed from whatever profession they may be.?®
Sucesko, in his study of the cash waqfs of Sarajevo, concludes that the main form of security
taken was in the form of personal guarantors as opposed to pledges of real estate, and that

loans given without any form of security were a rarity.?®

?" al-Arna’iit, Wagfiyya Madrasa al-Ghazi Khusribik, 119.

% 1bid, 119-20.

% Avdo Suceska, Les Credits de Vakoufs a Sarajevo (Sarajevo: Orijenalni Institut u Sarajevu, 1966). Translated
into Arabic as “Waqf al-Nugiid fi Sarayifi,” in Dirasat fi Waqf al-Nuqid: Mafham Mughayir li-al-riba fi al-
Mujtama“ al-‘Uthmani, co-authored by Mohamed Arnaout, Avdo Suceska and John E. Mandville (Zaghwan,
Tunisia; Mu’assasat al-Tamimi li al-Bahth al-Tlmi wa al-Ma lamat, 2001), 53.
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Cizakaga, investigating the cash waqfs of Bursa over a 268 year time span (1555-1823),
examined the longevity of these institutions and found that approximately twenty percent of
the cash wagfs lasted for more than a century (148 out of 761). A study by Barkan showed
that in a period of less than forty years, over seventy one percent of cash wagfs had
disappeared from the register.®® In order to assess their relative perpetuity however, these
results need to be compared with the longevity of real estate wagfs. Cizakaga is unable to
provide comparative figures, but does suggest that real estate waqfs were not as stable as
previously assumed; the loss of property rights over long periods of time being the greatest
impediment to their existence.** What Cizakaca’s research does, however, show is that some
degree of success was achieved in achieving perpetuity, which may be attributable to the

changes effected in the modus operandi of the cash wagfs.

The question of perpetuity aside, the main questions relevant to our study are to examine two
main aspects of the cash waqf; firstly its users, both the clientele and the beneficiaries and

secondly its method of revenue generation.

6.3.2 The Cash Waqf’s Clientele and Beneficiaries

It has already been mentioned that the Balkan waqf documents strictly stipulated the target
clientele for the money of the wagf. An important group amongst them was the merchants. In
the Venetian state archives a document has been examined which contains a register of
Bosnian merchant debtors owing money to individuals as well as to cash wagfs.** Notably,

one of the wagfs mentioned as a leading creditor to the merchants is the very same madrasa

%0 See Kayoko, The Vakif Institution in 16™-Century Istanbul, 100.

! Murat Cizakaga, “Cash Waqfs of Bursa, 1555-1823,” Journal of the Economic and Social History of the
Orient 38, no. 3 (1995): 317-20.

%2 Suraiya Faroghi, “Bosnian Merchants in the Adriatic,” International Journal of Turkish Studies 10, no. 1-2
(2004): 226-8.
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complex of khusraw bek mentioned earlier.*® This shows just how well the intentions of the
founders and their waqfiyyas corresponded to the realia of local social and economic praxis.
The economic impact of these wagqfs in creating a vibrant economy through the extension of
credit to merchants was a crucial factor in the growth of the Balkan cities. Suceska notes that
the three hundred thousand dirhams cash waqf of the madrasa of Khusraw Bek in the local
currency would amount to 1.2 million akges, representing a staggering amount of available
credit to the nascent business community. This wagf, he suggests, was tantamount to small

bank.3*

These results in the Balkans however differ to those observed in the Anatolian city of Bursa.
There Cizakaca noted that the magnitude of the loans given was ‘modest’ and that only 0.75
percent of people had taken more than one loan. From these facts he concluded that the
borrowers were consumers as opposed to entrepreneurs.®® This was corroborated by his
research into the financing of the silk trade where he observed that the silk trade made almost
negligible use of the cash waqfs as a source of commercial finance.*® The difference between
the Balkan and Anatolian practices needs to be explained. Cizakaca suggests that his results
may need to be qualified by the findings in the Venetian archives even though his results have

been corroborated by a similar study he, himself, mentions of the cash waqfs of Istanbul.*’

Faroghi, however, proffers an alternative explanation: Knowing that the normative mode of

commercial investment finance was the mudaraba, she asserts that due to the inherent dangers

* Ibid, 233-4.

% Suceska, Wagqf al-Nugiid fi Sarayifii, 41.

% Murat Cizakaca, A History of Philanthropic Foundation: The Islamic World from the Seventh Century to the
Present (Istanbul: Bogazigi University Press, 2000), 48.

% Murat Cizakaca, “Financing Silk Trade in the Ottoman Empire, 16"-18" Centuries,” in La Seta in Europa
secc. XIII-XX ed. S Cavaciocci (Prato: Instituto Internazionale di Storia Economica, 1993), 711-723, cited in
ibid, 49.

" Murat Cizakaca, Ottoman Cash Wagqfs Revisited: The Case of the Bursa 1555-1823 (Manchester Foundation
for Science and Civilisation, 2004), 18 [article online]; available from http://www.muslimheritage.com/uploads/
cashwagfs.pdf; Internet; last accessed 06 May 2010.
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of trading with the Venetians in the Adriatic, a model of mutual risk sharing would have

meant that private owners of capital would not have been forthcoming:

Therefore Sarajevo traders doing business in Venice seem to have had trouble finding people willing to
enter into mudéarabes, for the latter would have had to sustain the loss in case the capital came to grief
through no fault of the travelling partner. Thus traders were reduced to finding the necessary cash under

conditions relatively disadvantageous to themselves, and borrow from pious foundations’.*

Faroghi’s explanation accords with what other researchers have already shown regarding the
vitality of the Islamic forms of partnerships throughout the Ottoman period. There would
therefore have been little need for interest based finance in Anatolia, especially when the
terms of the mudaraba were in the merchants’ favour, as mentioned by Faroghi. In conclusion
it can be said, then, that the situation in Anatolia differed from that in the Balkans; in the
former money was given for consumption purposes whereas in the latter the funds were

targeted for commercial use.

Having discussed the clientele of the cash wagf, the main beneficiaries also need to be
identified. Many of the waqfiyyas clearly stipulate their intended recipients. We have already
seen how the first cash waqf set up in Edirne was for the purpose of paying three Qur’an
reciters. This was not an uncommon phenomenon and one which reveals the intention behind
these wagfs.*® In fact in many instances the main beneficiary of the cash wagfs was the local
mosque, or a school/madrasa or a dervish lodge.”’ In a detailed analysis of the Bursa court
records Cizakaca has recorded numerous other recipients, including, inter alia, buying food

for the poor, relieving the tax burden, provision of water and other social services. Cizakaca

** Faroghi, Bosnian Merchants, 238-9.
% Car-drnda, Mostar: A Legacy of Islamic Culture, 183.
40 Ozcan, The Role of the Cash Foundations, 199. One recipient was paid to recite the Mathnavi of RGmi!
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asserts that ‘it goes without saying that the entire cash waqf institution had a religious

significance.”*!

The question that this raises is what was the need for the cash waqgf and what distinct purpose
did it serve. Faroghi has attempted to explain the growth and popularity of the cash wagf in
Istanbul by the fact that within the city walls there would have been little real estate available
for those wishing to make a pious endowment. She substantiates this by noting that the
women of Istanbul formed a sizeable percentage of those making wagfs, while they would
have had relatively less real estate than their male counterparts and hence they turned instead
to endowing cash, jewellery or other movables.”? This is confirmed in a study by Baer in
which he has shown that in the city of Edirne one third of all the cash waqgfs were endowed by
women.*”® The relevant point to note, however, is the pious motives of the founders; those
unable to endow property for charitable causes turned instead to movables, cash, jewellery,
books etc.** A good example of such pietist motivations is the cash wagqfs established by two

sufi women with considerable capital to support Nagshbandi sufi lodges.*

But what is most striking about these cash wagfs is the point noted by Suceska that the
income of these waqfs was never added to the capital base in order to expand it.*® This meant
that these charitable foundations maintained their religious identities over and above their
functions as providers of credit. This contrasts sharply with the European analogue of the cash

wagf known as the Monte di Pieta.

* Murat Cizakaga, “Changing Values and the Contribution of the Cash Endowments (Awgaf al-Nugtd) to the
Social Life in Ottoman Bursa, 1585-1823,” in Le Waqf dans le Monde Musulman Contemporain (XIX®-XX®
Siecles), ed. Faruk Bilici (Istanbul: Institut Frangais d’Etudes Anatoliennes, 1994), 69.

“2 Faroghi, Bosnian Merchants, 229-30.

*% Baer, Women and Wagf, 12-13.

* Ibid.
* Dina Le Gall, 4 Culture of Sufism: Nagshbandis in Ottoman World 1450-1700 (New York: SUNY Press,
2005), 62.

*® Suceska, Waqf al-Nugiid fi Sarayifii, 53.
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6.3.3 The Cash Wagqf and the Monte di Pieta

The monte di pieta have been described as ‘charitable civic pawnshops offering loans against
pawns at low interest rates’.*’” Franciscan friars had proposed the setting up of these
institutions as a way of curbing the usurious practices of the Jews. The first monte di pieta

£% There are

was established in Perugia in 1462, only shortly after the first cash waq
important differences between the system of charitable foundations found in Christianity and
the system of awgaf of the Muslims, which are ultimately traceable to their respective

theologies.”® What is of concern here is how the development of this institution differed

markedly from that of the cash waqf.

The cash wagf was essentially the philanthropic gesture of an individual, it did not seek to
provide a specific service to society, but rather blended into the general system of waqfs.
Additionally, the cash waqf did not seek to expand its capital nor did it attempt to co-ordinate
its creditor activities with other cash wagfs to provide large amounts of credit for commercial
requirements. Most critically though the cash waqgf, being the act of an individual, was
restricted to the endowed capital it began with. The monte di pieta differed in a number of
ways to the cash wagf; firstly, the act of endowment was not that of an individual but an act of
the commune; a collective act by the corporative medieval Italian city state. The capital which
formed the basis of the monte di pieta was sourced from public and charitable sources, in

some cases the Jews were ordered to provide interest free loans to enable the establishment of

*" Carol Bresnahan Menning, “The Monte’s ‘Monte’: The Early Supporters of Florence’s Monte di Pieta,” The
Sixteenth Century Journal 23, no. 4 (1992): 661.

%8 Ariel Toaff, “Jews Franciscans, and the First Monti di Pieta in ltaly (1462—1500),” in Friars and Jews in the
Middle Ages and Renaissance, ed. Steven J. Michael and Susan E. Myers (Leiden: Brill, 2004), 239. Cizakaca
mentions a German institution which emerged in 1388 and which incorporated a cash endowment. As such it
preceded both institutions discussed here and may have been similar to them or even a possible precursor. See
Murat Cizakaca, “Awqaf in History and its Implications for Modern Islamic Economies,” Islamic Economic
Studies 6, no. 1 (1998): 53.

* See William R. Jones, “Pious Endowments in Medieval Christianity and Islam,” Diogenes 109 (1980): 23-36;
P. W. Duff, “The Charitable Foundations of Byzantium,” in Cambridge Legal Essays: Written in Honour of and
Presented to Doctor Bond, Professor Buckland and Professor Kenny (Cambridge: W. Heffer & Sons Ltd, 1926),
83-99.
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a monte.>® The monte also differed in that it loaned out money on a moderate interest rate, as
opposed to the hiyal employed by the cash waqf. Church legislation in the Fourth Lateran
Council of 1215 had been moving towards defining a moderate permissible rate of interest as
opposed to an excessive rate.”* Effectively, this institution was to provide loans at interest in

medieval Christian societies which had hitherto been completely anathema.

The monte spread rapidly throughout Italy perhaps due to its receiving successive papal
approval.> Its popularity meant that the limited funds provided in its initial set up were
insufficient and in the mid sixteenth century it was permitted to accept deposits and pay
interest to those depositors.>® This was a huge step forward in the financial landscape of
medieval Europe; the monte was an institution which was taking deposits and paying interest
to the deposit holders and then giving out the funds on interest bearing loans at a higher rate.
Critically, the monte was at this time lending to businessmen and not only to the poor as
originally envisaged.>* Discussing the role of the monte vis-a-vis the Church’s usury doctrine
Noonan writes that:

The acceptance of charitable lending institutions leads to the acceptance of noncharitable lending

institutions ... In this way, by the acceptance of the mons pietatis, professional lending becomes

*0 Toaff, Jews, Franciscans, and the First Monti, 241.

*! Charles Dalli, “Beyond Charity: The Evolution of Credit as Charity in Malta, 1400-1800,” in Prestare ai
poveri. 1l Credito su Pegno e i Monti Di Pieta in Area Mediterranea (Secoli XV-XIX), ed. Paulo Avallone
(Napoli: Consiglio Nazionale delle Ricerche, Instituto di Studi sulle Societa del Mediterraneo, 2007), 203.

>2 John T. Noonan, Jr., The Scholastic Analysis of Usury (Cambridge MS,: HUP, 1957), 295.

%3 “In June 1533 the Senate of Forty-Eight, seeking a way to help the monte di pieta recover its financial stability,
passed a law allowing the monte to accept deposits on which it would pay interest of 5 percent. ... Although the
implementation of this change was delayed, its eventual impact on the monte di pieta was revolutionary. ...
[T]he plan to attract capital by paying interest on deposits worked. By the time the account books for the years
1542-45 closed, deposits at interest had begun to flood into the institution.” See Carol Bresnahan Menning,
Charity and State in Late Renaissance Italy: The Monte Di Pieta of Florence (Ithaca NY: Cornell University
Press, 1993), 140-42; idem, The Monte’s ‘Monte’, 672; Noonan, The Scholastic Analysis of Usury, 303.

> In the words of Henri Pirenne ‘Originally charitable institutions, they have at length become simple credit
institutions’. Quoted in Madeleine Ferriére, “The “Mont de Piét¢” of Avignon: From Charitable Credit to
Popular Credit (1610-1790),” in Prestare ai poveri ed. Avallone, 167.
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accepted... While formally maintaining the usury prohibition, they seem to have left no limit to the
possible gain on a loan licit in practice’.”

The monte was remarkably similar in some of its functions to a modern Bank and indeed has

been posited as its medieval precursor.>®

Many authors have questioned why the cash wagf did not follow the evolutionary trajectory of
the monte and lead to the development of an indigenous Muslim bank.>” There appear to be
two critical points of difference between the two institutions; the first relates to its juridical
structure, the monte had a corporate structure, a juridical personality of its own, whereas the
cash wagf was bound by its founding document and did not have a legal personality
independent of the wagfiyya. The second major difference relates to the Church’s sanctioning
of a lower interest rate.>® This point however needs to be examined further as the widespread
use of the Aiyal with the cash waqf caused many observers to think that interest was a

normative aspect of the Ottoman Economy.

6.3.4 The Cash Wagqf and the Hiyal

The issue which needs to be examined now is how the capital of the cash wagf was invested.
It has already been mentioned that Zufar had originally envisioned that the capital should be
invested in mudaraba contracts. This prescription, as we shall see, was not the model adopted
in the Ottoman Empire. al-Arna’at presents the stipulations of twenty three wagfiyyas from

the Balkan cash waqfs; of these eighteen specify the rate of return on the capital according to

% Noonan, The Scholastic Analysis of Usury, 309-10.

% ‘Many Scholars have seen the importance of Italian Monti di Pieta as lying in their role as the forerunners of
modern banks, bridging the gap between the medieval moneychanger and the modern full-service bank.” See
Menning, The Monte’s ‘Monte’, 661; idem, Charity and State, 7-8, 86-87, 258-60; Noonan, The Scholastic
Analysis of Usury, 305.

" Timur Kuran, “The Provision of Public Goods under Islamic Law: Origins Impact, and Limitations of the
Wagqf System,” Law and Society Review 35, no. 4 (2001): 874-5.

*® Murat Cizakaca, “Cross-Cultural Borrowing and Comparative Evolution of Institutions between Islamic
World and the West,” p.10, [article online]; available from http://www.mcizakca.com/publications.htm, Internet;
last accessed 06 May 2010.
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which it must be invested. Twelve of these stipulate a ten percent return and the remainder
oscillate between eleven and fifteen percent.”® Cizakaca investigated the possibility that these
stipulations were for contracts of mudaraba without a guaranteed fixed rate of return on the
capital. His results however showed that the return on the vast majority (1559 out of 1663) of
the cash waqfs was between nine and twelve percent. From this he concluded that ‘although
the financial instruments utilized by the cash waqfs were considered to be legal and approved
by the courts, these constant ratios strongly suggest that an economic interest prevailed’.®® By
economic interest Cizakaca attempts to separate it from judicial interest, the former being
through methods i.e. Aiyal approved by the jurists, with the latter representing overt usurious
contracts. Suceska’s work on the cash waqfs of Sarajevo also reveals that the returns on the
capital were extremely constant and thus indicative of the use of kiyal under the rubric of

mu ‘amala shar ‘iyya, as opposed to mudaraba.®

We have already discussed the meaning of the term mu ‘amala in the previous chapter and
how it is used in a general sense to refer to the hiyal used to circumvent the riba prohibition
and more specifically to refer to a ‘sale with a loan’. The ambiguous nature of this term was a
crucial aspect of its juridical utility. In the context of the cash waqf the hiyal which
predominated were the bay‘ al-wafa’, bay * al-istighlal and ‘sale with a loan’.°? The bay * al-
istighlal differs from the bay  al-wafa’ in that in the latter the property is purchased and the
buyer benefits from it until the debt is repaid, whereas in the former the purchaser leases the
property back to the original owner and the rent he receives represents his profit.®® The ‘sale

with a loan’ was also used extensively; the court records show that loans given by the cash

% al-Arna’at, Tarawwur Waqf al-Nugiid fi Bilad al-Balgan, 40-48.

% Cizakaca, Cash Wagqfs of Bursa, 325-331.

%1 Suceska, Waqf al-Nugiid fi Sarayifii, 42-45.

%2 Suceska, Wagqf al-Nugiid fi Sarayifii, 55-63.

% |bid; 55; Foster, The Islamic Law of Real Security, 147-48; Haim Gerber, Economy and Society in an Ottoman
City: Bursa, 1600-1700 (Jerusalem: The Hebrew University, 1988), 128-9.
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wagqfs were accompanied by sales of nominal items, such as wool, cloth or honey. These
clearly do not equate in pecuniary value to the amount added to the debt, although more
crucially, they do represent a fraction of the loan, which is generally ten percent.** A loan, for
example, of 3600 is accompanied by a sale of honey at a cost of 360.% In another case a loan

of 5333 is made together with the sale of cloth for 667, i.e. eight percent of the total.®

From the abundant documentary record, it is evident that the use of these Aiyal was the norm
for investing the capital of the Ottoman cash waqgfs. What, then, was the response of the
Ottoman jurists to this phenomenon and how did they view the increasing popularity of the
cash wagf. In the middle of the sixteenth century, as these waqfs were spreading through the
Balkans and subsequently in to Anatolia, a controversy erupted among the Ottoman jurists

which brought into question the very validity of the cash wagfs.

6.3.5 The Cash Wagf as a Novel Institution

The cash waqf controversy is instructive in a number of ways. Firstly, the cash wagf was a
novel institution in the history of Islamic philanthropy; its treatment demanded from the
scholars a very critical response and what has been seen by some as an act of jjzihad.®” The
polemic is therefore a witness to the reaction of the jurists to the twin concerns of religious
morality and social exigency. Secondly, the polemic also reveals the view of the Ottoman
jurists regarding the modus operandi of the cash wagf and their views regarding the Ziyal and
its actual practice. Our presentation will focus on these two aspects; we will note how the

jurists integrated the cash wagqf into the existing juridical framework and the debate which this

* Suceska, Wagqf al-Nugiid fi Sarayifii, 58-63; Gerber, Economy and Society, 129-30.

% Ibid, 58, document 1.

% Ibid, 58, document 2.

o7 Hallaq presented the cash wagf controversy as an example of itihad, in which the jurists employed legal
reasoning based upon both scripture and analogy. See Wael B. Hallag, “Was the Gate of Ijtihad Closed?”
International Journal of Middle East Studies 16, no. 1 (1984): 31.
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generated, and their reaction to, and understanding of, the Aiyal. The controversy of the cash
wagf will show us how the jurists built their respective arguments and how they understood

their historic role in the development of the School’s doctrine.

6.3.6 The Cash Waqf Controversy

Mandaville, in his seminal article on the cash waqgf controversy, informs us that sometime
between 1545 and 1547 a legal ruling was issued by the Military Judge (qadi asker) of

|.68

Rumeli, Civizade, declaring that the practice of the cash waqf was illegal.”™ Civizade later

suffered an unprecedented dismissal from the post of shaykh al-Islam, which led some to
believe that it was his stance against the cash waqf which was responsible for his downfall.®®
This assertion, however, has been rejected although his influence on the cash waqf is
recorded. In the graph presented by Mandaville there is a correlation between his time in
office, his dismissal and his later farwa to the number of cash wagfs established in Istanbul.
During his period of office there appears to have been a decline in the number of cash waqfs
established, whereas in 1543, two years after Civizade’s dismissal, a sudden rise is observed.

With the issuing of his opposing fatwa as military justice of Rumeli, the numbers of cash

wagf again decline.

Following his dismissal, Civizade retired from issuing rulings and returned to an academic

post in one of the prestigious madrasas of Istanbul. His retirement was, however, short-lived

% Mandaville, Usurious Piety, 297.

% Ppixley had argued that it was Civizade's opposition to the cash waqf which had led to his dismissal.
Mandaville, however, questioned Pixley’s assertion and argued that Civizade’s dismissal was for other reasons.
This was corroborated by Repp, who citing Civizade’s contemporary historian Lutfi Pasa, attributed his
dismissal to a position the shaykh al-1slam took in a matter of ritual purification. Other authors have suggested
that although his dismissal may have been occasioned by a specific juristic opinion he held, it may also have
been influenced by his antagonistic views on the sufi Ibn ‘Arabi. See Michael M. Pixley, “The Development and
Role of the Seyhiilislam in Early Ottoman History,” Journal of the American Oriental Society 96, no. 1 (1976):
94; Mandaville, Usurious Piety, 297, n. 30; Richard C. Repp, “Qantn and Shari‘a in the Ottoman Context,” in
Islamic Law: Social and Historical Contexts, ed. Aziz al-Azmeh (London: Routledge, 1988), 135-6; Has, A
Study of Ibrahim al-Halabi, 103-6.
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and not long after, in 1545, he returned to the judiciary as the Military Judge of Rumeli.”® In
the Balkans the cash waqgf was far more prominent than in Anatolia, and it was here that
Civizade would issue his fatwa declaring the cash wagf an illicit practice. Sulayman the great,
the contemporary Ottoman sultan, agreed with his ruling and give a decree banning it.”* This
was despite the fact that the incumbent shaykh al-Islam Abu al-Sa‘tid had not only given a
fatwa permitting it, but had also composed a lengthy treatise defending the practice and
demonstrating its legal validity in the Hanafi School.” In response to Abii al-Sa‘@id’s treatise,
Civizade wrote a response in Turkish, questioning the jurisprudential basis of Aba al-Sa‘td’s
arguments. Civizade, however, died shortly afterwards in 1547 just as the controversy was
heating up and in 1548 the Ottoman sultan reversed his decision and permitted the cash waqf

once again.”

The sultan, in overturning his decree, may have been influenced by the letters of Bali Efendi,
a sufi of the Khalwatt order. Bali Efendi wrote a number of letters directly to Sultan Sulayman
urging him to reverse his decision. His arguments are critical in understanding the nature of
the controversy. Bali Efendi was based in Sofia and was well aware of the role the cash waqfs
had played in urbanizing the Balkan Peninsula and it was from this vantage point that he laid

out his objections to the prohibition:

Since the conquest of Rumeli, for nearly three hundred years, it has been practiced, by order of the
padisahs and the general agreement of the scholars. ... I plead to my padisah; let an order be given that
will cut through the doubts. This wagf supports the activities of the Friday services. If it were lost
Friday would have no direction, the preacher and the prayer caller would be lost. Friday prayers would

be abandoned.™

"% See his biographical entry in Tashkubrazada, al-Shaqa 'iq al-Nu ‘maniyya fi ‘Ulama’ al-Dawla al- ‘Uthmaniyya
(Beirut: Dar al-kitab al-‘Arab1, 1975), 265-66; Repp, Qaniin and Shari ‘a, 139.

! Colin Imber, Ebu’s-su ‘ud: The Islamic Legal Tradition (Stanford: Standford University Press, 1997), 144.

"2 Mandaville, Usurious Piety, 298.

"> Imber, Ebu’s-su ‘ud, 144.

" Cited in Mandaville, Usurious Piety, 301-2.
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Bali Effendi’s arguments were not merely with regard to the role the cash waqgfs had played in
the Balkans but more critically, with the consequences of the sultan’s decree prohibiting

them:
Faithful brothers! Certain hospice complexes (‘imaretler) in Rumeli, certain schools and most of the
mosques there are based on the cash waqf. It was decided that they all be horse stables, and it won’t be
easy to rebuild them. The watercourses of the cities and towns are all cash waqgf based. It has been
decided to dry them up. For long, new mosques, hospices, schools, and other good works have been
built; now few are started. In how many places have the people given up the everyday practice of
religion!”™
Civizade had been the Military Judge of Rumeli for only a short period when he issued his
verdict against the cash wagfs. His previous appointment had been as the Military Judge of
Anatolia where the cash waqf had not played, and did not play, such a crucial role and as a
result he may well have been unfamiliar with the importance of the cash wagf in Balkan
society. Bali Efendi thus pressed his vantage point ‘Ah if Civizade Efendi had known how
Islam was settled in Rumeli, then he would have known whether or not cash waqfs were
wrong!’76 Bali Efendi’s letters were not strict juridical arguments but rather an appeal to the
sultan to maintain the status quo, which had proved to be successful up to that time. In his
letters he admits that he speaks not through ‘analogy or individual reason’ but rather through

the ‘sense of the shari‘a’, asserting that the divine law had no other purpose that to grant ease

from the exigencies of the time.”’

The Sultan, in his subsequent decree, supports his reversal by mentioning that a number of
previous and incumbent Military Judges, together with the incumbent Shaykh al-Islam Abu
al-Sa‘tid and a number of other leading jurists had all united in their opposition to Civizade.

He thus ruled that: ‘In matters such as this, there is no harm in acting on the basis of a weak

" 1bid, 302-3.
"® 1bid, 304.
" 1bid, 302.
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authority’.”® Civizade did not, however, respond to these developments as he had passed

away before the subsequent decree was issued and it appeared that the controversy, without its
central figure, would now abate. This, however, was not to be the case as Muhammad al-
Birgivi would take up the challenge and over a period of twenty years would compose no less
than five treatises arguing against the legality of the cash wagfs.”® al-Birgivi was a skilful
jurist and easily capable of matching the arguments adduced by Abu al-Sa‘tid in his earlier

treatise and it is to these jurisprudential arguments that we will now turn.

6.3.7 The Legal Debate

There are two aspects to the legal debate regarding the cash wagf; the first relates to its
legality as an institution and the second to its modus operandi. The first issue is thus a
discussion of the soundness (sizka) and irrevocability (luziim) of the cash waqgf, and the
second relates to the use of the mu ‘amala contract to generate its profit. Both aspects of the

debate will be presented below.

6.3.7.1 The Legality of the Cash Wagf

It was mentioned earlier that a waqf of movables were generally not permitted and that Abt
Yusuf and al-Shaybani had allowed exceptions to this rule. The former had limited those
exceptions to those mentioned either in traditions or to movables that served as adjuncts to
larger immovable wagfs. al-Shaybani in addition to these exceptions also permitted cases
where there existed an established practice amongst people (ta ‘amul al-nas) for endowing

specific items. This concept of referring to za ‘amul was crucial to the protagonists of the cash

"8 Repp, Qaniin and Shari ‘a, 140. For the adoption of other weaker opinions, see Rudolph Peters, “What does it
mean to be an Official Madhhab? Hanafism and the Ottoman Empire,” in The Islamic School of Law, 151-54;
Uriel Heyd, “Some Aspects of the Ottoman Fetva,” Bulletin of the School of Oriental and African Studies 32, no.
1 (1969): 56.

® Mandaville, Usurious Piety, 305.

266



THE CASH WAQF IN THE OTTOMAN EMPIRE

wagf.® It should also be recalled that apart from these two authorities, there is an opinion
attributed to Zufar which explicitly permits the cash wagf. Zufar was one of the leading jurists
in the circle of Abli Hanifa and his opinion was certainly held in high esteem, although not on
a par with the opinions of Abi Yisuf and al-Shaybani.®" In justifying the cash wagf, the
Ottoman jurists would thus use a two-pronged approach: The opinion of Zufar would be cited
due its explicit sanction of the cash wagf, but in recognition of his lower ranking in the
epistemic hierarchy they would also use the opinion of al-Shaybani and argue that endowing
cash was a widespread phenomenon in the Ottoman lands and thus constituted an instance of

ta ‘amul al-nas.

Mulla Khusraw, a renowned Ottoman jurist and Shaykh al-Islam between 1472-3 and 1480,%
authored an important textbook of Hanafi jurisprudence known as the Durar al-Hukkam; a
commentary on his earlier Ghurar al-Akkam. In this work Mulla Khusraw dealt with the cash
wagf although not in detail and limited himself to the two arguments mentioned above, i.e. the
opinion of Zufar and al-Shaybani’s concept of ta ‘@mul.®® Later on, Mulla Khusraw’s student

f_84

Akhizada also gave the same summary justification for the cash wagf.” This was, in fact, the

standard treatment of the cash wagf by the Ottoman jurists and signalled their approval of the

8 The Ottoman’s had also used ta ‘Gmul to justify the waqf of ships, see Eugenia Kermeli, “Vakfs Consisting of
Shares in Ships: Hiccets from the Saint John the Theologos Monastery on Patmos,” in The Kapudan Pasha: His
Office and his Domain, ed. Elizabeth Zachariadou (Rethymnon, Crete: Crete University Press, 2002), 218-20:
Haim Gerber, “The Waqf Institution in Early Ottoman Edirne,” Asian and African Studies 17 (1983): 35-6.

8 Muhammad Amin ibn ‘Abidin, “Sharh al-Manzima al-Musamma bi-‘Uqid Rasm al-Muft1,” in idem,
Majmii‘a Rasa’il Ibn ‘Abidin (Beirut: |hya’ al-Turath al-‘Arabi, nd.), 25-26. Also see Brannon M. Wheeler,
Applying the Canon in Islam: The Authorization and Maintenance of Interpretive Reasoning in Hanafi
Scholarship (New York: SUNY Press, 1996), 141-145.

82 Mandaville has given the duration of his tenure as 1460-1480 (in Usurious Piety, 295). Initially, however,
Mulla Khusraw served as a judge and not as the jurisconsult of Istanbul, it was only after his return to Istanbul
that he was appointed to the post of Mufti. See Tashkubrazada, al-Shaga’iq, 70-72; A. Kevin Reinhart, “Molla
Husrev: Ottoman Jurist and wusa/7,” in Studies in Islamic Law: A Festschrift for Colin Imber, ed. Andreas
Christmann and Robert Gleave. (Oxford: Oxford University Press, 2007, Journal of Semitic Studies Supplement
23), 250-51.

8 Mandaville, Usurious Piety, 295-96.

* Ibid, 296.

267



THE CASH WAQF IN THE OTTOMAN EMPIRE

practice. With the onset of the polemic, however, the argument would become far more

detailed.

6.3.7.1.1 Civizade’s Attack on the Cash Waqf

With the onset of the polemic these two arguments were directly attacked. Civizade rejected
that cash came under the rubric of movables (mangiil) such that za ‘amul could even apply to
it. al-Shaybani’s granting an exception based upon fa ‘amul was for movables, and money was
not including under the rubric of movables.?> With regards to Zufar’s opinion, two points
were adduced to oppose it; first was the evident fact of Zufar being a lower ranking authority
and hence his opinion was not to be taken when the other authorities had expressly limited the
scope of the wagf of movables, and second, as mentioned earlier, Zufar, like Abt Hanafi, did
not regard the wagf as binding, and hence, even if Zufar’s opinion was taken, it would only

permit a non-binding cash wagf and not a perpetual one, as was the contemporary practice.®®

This last point by Civizade was important in that it essentially charged the opinion permitting
the cash waqf of being an amalgam of inharmonious opinions. The authority (Zufar) who
permitted the cash waqf did not regard the waqf as binding, whereas the authorities (Abt
Yisuf and al-Shaybani) who regarded the waqf as binding had opposed the cash wagf. This
lead to the charge of ralfig, which implied that the practice of a binding cash waqf was an
eclectic composite which did not accord, in its entirety, with the opinion of any single
authority. The charge of talfig was not merely an academic point in the juristic polemic it was

more crucially linked to the everyday practice of the cash wagf.

% Ibid, 300-301.
% Ipid; Repp, Qaniin and Shart ‘a, 139.
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Previously it was mentioned that Abli Hanifa allowed a waqgf to be established in perpetuity if
an individual judge confirmed it as such. This meant that in order for an endower to ensure
that his wagf could not be challenged later by someone using Abti Hanifa’s opinion of waqfs
being non-binding, the endower should have someone legally challenge him in regard to the
wagf. The wagf will then be raised to a judge who would rule according to Abt Yisuf and al-
Shaybani’s opinion, thus settling the matter once and for all. This method was part of both the
jurists” own formulas and the judicial reality.®” What underpinned this method was the notion
that in areas of jjtihad a judge had the right to take a position from the various different

opinions and give judgment accordingly.

In the case of the cash wagqf the practice involved two judgments; the first was to rule in
favour of its soundness based upon the opinion of Zufar and secondly, to rule that it was
binding according to the opinion of Abt Yisuf and al-Shaybani. The problem with this
process is that the judge, as opposed to giving a single judgment based upon a specific
position of an earlier authority, was in this instance taking opinions from both sides and
combing them to give a result which neither side fully endorsed. According to the theory of
juristic hierarchies this would require the judge to be a mujtahid such that the composite
would not be viewed as an act of ralfig, but rather as an expression of his own creative
opinion. The protagonists of the cash wagf, however, wanted to avoid the idea that the novel
institution was a product of their own juristic exertion, they preferred, rather, to present it as a

manifestation of a widespread regional practice.

87 See Isogai Ken’ichi, “A Commentary on the Closing Formula Found in the Central Asian Waqf Documents,”
in Persian Documents: Social History of Iran and Turan in the fifteenth and nineteenth centuries, ed. Kondo
Nobuaki (London: RoutledeCurzon, 2003), 3-10.
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6.3.7.1.2 Abu Sa‘ud’s Defence

Abi al-Sa‘td begins his treatise by laying down the Hanafi doctrine of the waqf of movables
and then moves on directly to the issue of the cash wagqf.?® It is clear from the outset that he
intends to take the position of al-Shaybani which permits a wagf of movables subject to
ta ‘amul. Firstly, he quotes some authoritative texts from the Hanaft School which permitted
the cash wagqf outright without mentioning the condition of fa ‘@mul®® He commends,
however, that these opinions be interpreted in light of al-Shaybani’s principle of fa ‘amul
while also acknowledging that outright permissibility has been attributed to Zufar.”® He then
mentions that al-Bukhart narrates an opinion from the Successor jurist Ibn Shihab al-Zuhri in
which he permits the cash wagf. After this short introduction he asserts that the clearest way
forward is to take the opinion of al-Shaybani in order to facilitate the process of creating the

wagqfs for the judges and to make their recording and governing straightforward.”

It is clear that Abu al-Sa‘tid wants to avoid the charge of talfig and hence steers clear of
invoking Zufar’s opinion as an authoritative source. In the ensuring pages he goes on to show
how the opinion of al-Shaybani has held sway throughout the Hanafi juristic tradition and
how it has been applied in disparate regions. His purpose is thus two-fold: To present al-
Shaybani’s doctrine as the dominant opinion in the major HanafT legal texts and secondly, to
demonstrate how ta ‘amul, as a critical factor, was invoked in disparate regions to justify the
wagqf of various movables.®? He also attempts to show that the term ‘movables’ is a general
term encompassing all items without restriction. His purpose is to subsume cash under the

category of movables and show that this is an acceptable interpretation of al-Shaybani’s

8 Abii al-Sa‘tid Muhammad ibn Muhammad ibn Mustafa al-Imadi, Risala fi Jawaz Wagqf al-Nugiid, ed. Abi al-
Ashbal Saghir Ahmad Shaghif (Beirut: Dar Ibn Hazm, 1997), 17-19.

% |bid, 19-20. He refers to the al-Fatawa al-Bazzaziyya and the Fatawa al-Qunya.

% bid, 20.

*! 1bid, 22.

% Ibid, 25-29.
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doctrine. To do this he quotes various rulings from the fatawa literature which show the
jurists using the word movables to refer to cash or employing the latter as an example of the

former.%

More critical, however, is his attempt to show that there is no meaningful difference between
cash and other movables. The contention he faces here is that the wagf is understood to be the
sequestration of an essence and the donation of its accruing benefits.”* In a cash wagqf, the
essence of the wagf itself must be employed in order to realise any benefits, which means that
a cash waqf has no corporal existence. Aba al-Sa‘id, demonstrates his juristic capabilities
here, and dives into the Hanafi legal tradition to show how the capital of the cash waqf may be
considered a perpetual essence. In our earlier presentation of riba it was noted that the
Hanafis took the view that a monetary loan is designated theoretically, as a return in specie
although in reality it is a debt. This fact is used by Abu al-Sa‘Gd to argue that although the
capital of a cash waqf is used in specie, it could also be regarded as being returned in specie,

and theoretically speaking, the specific capital of the wagf acquires a perpetuity.®

The next problem Abu al-Sa‘td has to contend with is the fact that many of the Hanafi legal
texts explicitly prohibit the cash waqf with some going so far as to claim a consensus of the
jurists in this regard.® Aba al-Sa‘nd, however, is unperturbed and maintains his stance by
interpreting this merely as a ruling given in the absence of an established practice. For Abt al-

Sa‘td, al-Shaybani’s principle takes precedence in interpreting the jurists’ rulings. He justifies

% bid, 29-30.

% Habs al-asl wa al-tasadduq bi al-manfa ‘a.
% Ibid, 30-31.

% Ibid, 33-4.
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this by asserting that similar absolute rulings were previously given regarding the waqf of

animals, only to be later qualified by a ‘amul.’’

Abi al-Sa‘tid then sets out to answer the argument that the fa ‘@mul which sanctions a
departure from analogy is that which is recognised by a master jurist, a mujtahid. He,
therefore, clarifies that ta ‘amul itself ‘is a perceptible phenomenon in which there is no doubt
regarding its existence nor does anyone waver in recognising it and [thus] it is not dependant
upon the opinion and acceptance of a mujtahid.”® 1t is he surmises: ‘The agreement of the
majority and their concurrence in relation to a specific practice.”® Abi al-Sa‘@d does not want
to claim that his opinion is an act of ijtihad or that he is a mujtahid and hence his attempt to
argue that the opinion he is defending contains no novelty in terms of its legal structure, but
only in so far as it is a reflection of an established regional practice which deserves to be

recognised by the Shari‘a.

Having spent a good portion of his treatise establishing the legality of the cash waqf based
upon ta ‘amul, Abu al-Sa‘id then turns to the other vital issue of irrevocability (luziim).
Having argued for al-Shaybani’s opinion as the basis for legality Abu al-Sa‘td has avoided
the charge of talfig, as al-Shaybani together with Abt Ysuf both ruled that a waqgf would be
binding immediately upon its legal formation. To avoid the difference of opinion within the
School, Abiu al-Sa‘td suggests that the endower raise the case to a judge who can then give a
verdict using the opinion of al-Shaybani. In this way the issue of those who oppose the

soundness of the cash waqf and its irrevocability will be settled.'®

*" Ibid, 35-37.

% Ibid, 43.

% <al-Ta ‘Gruf ‘ibara ‘an ittifag al-jamhir wa istlahihim ‘ald ta ‘ar amr min al-umii’. Abu al-Sa‘Gd uses the
word ta ‘aruf as a synonym for ta ‘amul. See ibid, 45.

1% Ibid, 50.
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Although Abu al-Sa‘id’s opinion makes good sense and would facilitate the process of
making a cash wagf, it must be recalled that although he was the chief jurisconsult, his
opinion was nothing more than that. Judges were free to take any opinion they preferred and
were not bound by the preferences of the incumbent mufti. The Sultan, himself, when issuing
his decree also mentioned the permissibility of using the opinion of Zufar when the situation
demanded. Judges of the empire had both historically and contemporarily used the opinion of

Zufar and would indeed continue to do so.'®

The challenge for Aba al-Sa‘ad was thus, not
only to proffer his own legal solutions, but also to account for the past and contemporary
practice of the Ottoman judiciary. He thus sets out to show how the cash waqf can be made
binding using the opinion of Zufar. The procedure is the same as before, in that it is raised to
the judge who gives a verdict making it legally valid. Once the verdict that it is valid has been
issued, it is raised again to the judge by the endower challenging the manager over its

irrevocability. The judge then rules according to the opinion of Aba Yusuf and al-Shaybani

and it becomes binding.'%?

Abi al-Sa‘td is not unaware of the charge of talfig and sets out the contention in that regard.
As mentioned earlier, the main problem is that the judge is combing two opinions which are
incongruous to each other. Abu al-Sa‘tid avoids this charge by claiming that the judge does
not combine two opposing opinions, but rather, that he issues two consecutive verdicts which
are separate and unrelated. His main argument is that when the judge makes his verdict of
validity according to the opinion of Zufar, the legality it effects is one which is accepted by
all.'® This is due to the principle that the judge’s verdict creates a legal fact (res judicata).
This fact is then accepted as so and becomes the basis for legal effects. Abu al-Sa‘td argues

that when the second verdict according to the opinion of Abti Yisuf and al-Shaybant is given,

101 < Abd al-Halim, Hashiyat al-Durar ‘ald al-Ghurar (Istanbul: Dar Sa‘adat, 1311 AH), vol. 1, 433-4.
102 H

Ibid, 50-52.
193 1hid, 54.
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it is on the basis of the waqgf’s legality established through the judge’s ruling and not the
opinion of Zufar.’® The resulting composite is thus not between the opinion of Zufar and the
opinion of Abii Yusuf and al-Shaybani, but rather between the latter two and the legal fact

created by the judge.

Throughout Abu al-Sa‘tid’s treatise one can see that he presents his arguments, not as a
mujtahid setting forth a new doctrine, but rather, as a jurist clarifying the meanings found in
earlier authoritative works and working them into a coherent framework which ultimately
embraces the novel institution he is seeking to defend. In his defence, one can see that he is
attempting to align his work with the normative Hanafi doctrine and avoid charges of zalfig or
ijtihad. This gives us an inside view of the methodology of the later Hanafi jurists. Abu al-
Sa‘td’s arguments show us not only that a specific methodology was used, but more crucially
that, as a leading representative of the Ottoman Hanafi establishment, he was sensitive to the

methodology he employed.

6.3.7.1.3 al-Birgivi takes up the Challenge

Abi Sa‘ud’s leading opponent after the demise of Civizade was Muhammad al-Birgivi; a
preacher and law professor who avoided a career in the judiciary.'® al-Birgivi wrote five
treatises in total arguing against the cash wagf. His polemic went to the heart of Abai Sa‘Gd’s
treatise and attempted to extirpate the very core of his Aba Sa‘tid’s foundation. al-Birgivi
focused his refutation around two main themes; firstly, a highly nuanced exposition of
ta‘amul and secondly, the issue of talfig. al-Birgivi begins the discussion of ta ‘amul by
locating it within the hierarchy of probative legal sources. The jurisprudentially recognized

ta ‘amul for which a departure from analogy is sanctioned and regarded as a cause for istifsan,

104 [
Ibid.

105 < Awn Iilkhan, “Shakhsiyyat Islamiyya: Muhammad EfendT al-Birgivi,” in Imam Birgivi, ed. Mehmet Seker

(Ankara: Tiurkiye Diyanet Vakfi Yayinlari, 1994), 128-30.
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he enunciates, is based upon consensus; either actual or tacit. %

This, he argues, is because the
sources of the sacred law are four without exception as stated in the usil/ al-figh.*®" This
means that no other source can be countenanced unless it is rooted in one of the four agreed
upon sources. Ta’amul is hence a type of ijma’, which itself is specific to the mujtahidin. This
interpretation is mandated by the usi/ and hence can not be obfuscated; rather, he proffers,
any statements in relation to za ‘amul must be interpreted in such a way that they conform to

this viewpoint.’® Therefore, the ta ‘@mul which al-Shaybani intends, he argues, is the practice

which occurred between the prophetic era and al-Shaybani’s time.

In order to demonstrate that his interpretation of fa ‘amul concurs with the earlier Hanafi
masters he takes up the standard example of istisna ‘ (contract of manufacture). This contract
is generally validated based upon ta ‘amul even though it goes against analogy. al-Birgivi then
presents various statements of the jurists who explain the nature of the za ‘amul underpinning
istisna . He quotes for example the author of al-Hidaya who states that istisna ‘ is permitted
due to an istiksan which is based on the established consensus (al-ijma* al-thabit) of an
existing practice (za ‘amul).*®® The commentator of al-Hidaya, Ibn al-Humam explicates this
further saying that the ta ‘amul is based upon an unopposed ‘consensus by praxis’ (al-ijma ‘ al-

‘amalf), from the time of the Prophet (pbuh) to the present day.**°

al-Birgivi then goes on to try to explain the various probative examples of fa ‘amul in the
works of the jurists. As Abu al-Sa‘id had earlier shown, the principle of ta ‘amul had been

invoked throughout Hanafi legal history to justify the waqf of different movables, such as

1% Muhammad Taq al-Din al-Birgivi, “Radd Aqwal AbT al-Sa ‘iid,” on the margins of Sayyid ‘Ali Zada, Sharh
Shir‘a al-Islam (Beirut: Dar al-Kutub al-‘Tlmiyya, nd.), 448.

197 By this he means the Qur’an, the Sunna, analogy and consensus.

198 al-Birgivi, “Radd Aqwal Abi al-Sa ‘iid, 448.

199 Ipid, 449-50.

119 1bid, 450.
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particular animals or certain religious books. In order to explain these instances, al-Birgivi
develops a complex model to show how a particular practice came to be accepted after the era
of the mujtahidin. He explains that a regional practice maybe admitted through the process of
ilhag, which is to connect a new particular with an established principal on the condition that
the two are similar in all aspects which are relevant to the ratio.*** The practice of endowing
books, for example, is permitted by ta ‘amul. According to al-Birgivi, this means that it is
appended through ilkag to a principal already approved.’*? In this example, there already
existed a practice of endowing copies of the Qur’an in the era of the mujtahidin which was
accepted by consensus. Books are thus considered similar to the Qur’an, as far as the ratio is

concerned, and hence as a local practice it is validated by ilkag.

al-Birgivi explains that for ilkag to occur with regards to the wagf, three aspects are
considered to be relevant to the waqgf’s ratio:

= perpetuity of the essence (baga’ al- ‘ayn),

= apious motive (qurba magsida),

= ageneral need of the people (kajat al-nas).
The latter aspect, he elaborates, is measured using the barometer of ta ‘amul and therefore the
degree of practice reflects the extent of societal need. The jurists refer to ta ‘amul not as a
probative source, but rather because it expresses society’s need for an institution, and it is this
latter point which is consequential in juristic discourses. What is important to realise,
however, is that all three conditions need to be met otherwise ta ‘amul alone is not a sufficient

condition.™* Having said that, it will be noticed that in the cash waqf two of the conditions are

" \bid, 458, 464-5.

12 al-Birgivi differentiates between the fa ‘@mul based upon the ijma " of the mujtahidin and that which occurs
later on in a specific region; the former is designated as al-za ‘aruf al-kulli and the latter as al-ta ‘aruf al-khass.
See ibid, 495-6.

'3 bid, 456-7.
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immediately met, namely that of za ‘amul/ and pious motive. What remains is the first

condition of the perpetuity of the essence.

We have already seen how Abu al-Sa‘td attempted to use Hanaft legal analysis to argue for
the conceptual perpetuity of capital in a cash waqf. al-Birgivi, however, directly confronts
Abii al-Sa‘lid’s example and notes that it is an exceptional rule based upon necessity and is
not a jurisprudential norm. In fact, as he goes on to show, there are many instances where the
jurists have regarded cash as an in specie item, although this always refers to instances when
the cash is not employed as a currency but as a chattel. What al-Birgivi is demonstrating is
that the Hanafi legal tradition has already dealt with this possible question and that Abu al-
Sa‘ad is therefore mistaken in his application of an exceptional rule to the cash waqf.'**
Effectively, al-Birgivi is arguing that to apply the notion of ta ‘amul to the cash wagf is
unjustified and goes against the principles of the Hanafi School. By grounding his arguments
in precise quotes from the works of the earlier Hanafi jurists, he justifies his nuanced
articulation of ta ‘amul and denies Abu al-Sa‘td the very principle upon which he sought to
vindicate the practice. With al-Shaybani’s principle of ta ‘amul removed from the discourse

the only avenue left for permitting the cash wagf is the opinion of Zufar; this however leads to

the charge of ralfig.

al-Birgivi quickly moves on to deal with the position of Zufar and how it is being utilised by
the judges to create the cash waqf. He points out, as mentioned earlier, that if the opinion of
Zufar becomes the basis for the legal validity of the cash waqf and the opinion of Abti Yasuf

and al-Shaybani is used to effect the irrevocability, then the combined effect is to create a

14 1hid, 467-9.
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third unprecedented opinion.™

He rejects Abu al-Sa‘tid’s argument that the judge makes two
successive rulings which are independent of each other and argues that when the judge makes
the first ruling permitting the cash waqgf on the basis of the Zufar’s opinion, his ruling
necessarily includes Zufar’s viewpoint on irrevocability, otherwise the judge would be ruling
that the cash waqf is valid irrespective of irrevocability; and that is an opinion which no one
holds.*® This means that Zufar’s opinion on irrevocability becomes an integral part of the
initial ruling, and implicitly contradicts the subsequent ruling. He also questions the way the
principle of using a judges ruling to override difference of opinion, is used, and argues that
this principle only applies to differences of opinion among the Companions and Successors,

and there is no difference of opinion is among them in regards to the cash wagqf.'*’

al-Birgivi’s treatise is a sustained analysis with a plethora of arguments dealing with all of
Abt al-Sa‘td’s arguments, both major and minor. The major arguments of both jurists have
been presented here as an indication of the nature of later HanafT juristic discourse vis-a-vis a
novel institution which demanded a response from the jurists. Although the cash waqf was
destined to survive the polemics of its detractors, the questions raised by al-Birgivi attracted
the attention of later scholars and assume a critical dimension in view of the contemporary

Islamic financial landscape.

The charge of talfig was clearly an important concern for the jurists who belonged to a
tradition where systematic consistency was the hallmark of their School. Ibn ‘Abidin deals

with zalfig in a discussion regarding the combination of a cash wagf with a personal wagqf.*'®

Y5 \ndath gawl thalith’, see ibid, 533.

"% Ibid 545-6, 552-3.

17 1pid, 530.

18 Muhammad Amin ibn ‘Abidin, al- Ugiid al-Durriyya fi Tangih al-Fatawa al-Hamidiyya (Quetta: Maktaba
Habibiyya, nd.) vol. 1, 111. For a modern proposal for such a waqf, see ‘Abd al-Rahman Habil, “Waqf al-Nuqad
al-Ahli wa Ahammiyyatuht li al-*Amal al-Masriff al-Islam1,” Awqaf 9 (2005): 148-55.
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This, he says, is a composite ruling (kukm mulaffag) and the scholars have differed on the
issue of zalfiq. He refers to Ibn Qutlibugha who said that a composite ruling is not be legally
effected and also related that zalfig is prohibited by consensus. Ibn ‘Abidin also cites, through
a number of works, from the Fatawa al-Shilbi whose author permits falfig, although his
source is none other than Abi al-Sa‘Gid. Ibn ‘Abidin offers a solution to these opposing
viewpoints and suggests that the prohibited type of talfig relates to selecting opinions from
across the different madhahib, whereas the permitted type is when it is limited to combining
opinions from within a particular School.™ Methodologically this makes sense as it ensures
some degree of systematic consistency and prevents egregious eclecticism. However, even
with this approach, the degree of difference within a School can be significant such that
selecting opinions even within a particular School can challenge juridical consistency if left

unrestricted.*?

6.3.7.2 The Cash Wagf and the use of the Mu ‘amala

The cash wagqf, which began in the Balkans, soon spread to Anatolia and with it came an
increase in the usage of the ma ‘@mala contract. The Ottoman fatawa literature endorsed the
use of the mu ‘amala, and the Sultan set a maximum profit limit initially of five percent and
then later on of fifteen percent.'** This official endorsement of the use of the mu ‘amala with a
maximum limit on the percentage return was viewed positively in the sense that it restricted
the degree of exploitation possible through this contract, but it also had the effect of granting
it official sanction. This legal recognition was an endorsement which would only see its use

proliferate. Studies on the use of such contracts have demonstrated that throughout the

9 1bn “Abidin, al- ‘Ugid al-Durriya, vol. 1, 111.

120 For a discussion on ralfiq see Birgit Krawietz, “Cut and Paste in Legal Rules: Designing Islamic Norms with
Talfiq,” Die Welt des Islams n.s. 42, no. 1 (2002) 3-15.

12 1bn “Abidin, Radd al-Muhzar, vol. 7, 397; Nes’et Cagatay, “Riba and Interest Concept and Banking in the
Ottoman Empire,” Studia Islamica 32 (1970): 61, 62-64. Cagatay cites the Fatawa ‘Al Efendi, the Fatawa
Faydiyya and the Bahjat al-Fatawa; Imber, Ebu’s-su ‘ud, 145-6. Imber cites from the fatawa of Abu al-Sa‘ad.
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Turkish Ottoman lands the use of the mu ‘Gmala was widespread.'?> From the works of the

Ottoman jurists the validity of this contract seemed to be unquestioned.'*

In Mandaville’s account of the cash waqf controversy, the first person to mention the spread
of usury as a problem of the cash wagf, is al-Birgivi."** This, however, is contradicted by
Civizade’s contemporary biographer al-Kafawi who quotes him as saying: Whoever
undertakes the administration of awgaf not knowing the principles of the legal transactions
(al-mu ‘amala al-shar ‘iyya), nor complying with the requirements thereof, leads to the
opening of the gates of usury.’*?® This means that right from the outset of the controversy the
problem of usury was a point of concern for the jurists. What is noteworthy is that Abu al-
Sa‘tid does not mention the use of the mu ‘amala at all in his defence of the cash wagf and also
that Civizade, although highlighting the problem of usury, accepts the mu ‘amala as the norm
which needs to be adhered to. Indeed in Civizade’s argument it appears that his main
complaint was of people not knowing how to use this contract correctly which lead them to
forming usurious contracts. The mu ‘Gmala contract itself was not called into question. In the
polemic of al-Birgivi, however, he challenges this status quo and calls the prevailing practices

into question.

al-Birgivi presents three problems with the usage of the mu ‘amala; firstly, he says that the
ignorant do not understand how to use this contract as per its explication in the fatawa books;

secondly, and more egregious than the first, are the iniquitous who care little for they way

122 Ronald C. Jennings, “Loans and Credit in Early 17" Century Ottoman Judicial Records,” Journal of the
Economic and Social History of the Orient 16, no. 2/3 (1973): 183-191; Gerber, Economy and Society in an
Ottoman City, 131-147.

123 Haim Gerber, State, Society, and Law in Islam: Ottoman Law in Comparative Perspective (New York: SUNY
Press, 1994): 100-7.

124 Mandaville, Usurious Piety, 305.

125 Repp, Qaniin and Shari ‘a, 139.
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they make their profit such that they dispense with the kiyal and engage directly in riba.'?

These first two points are argued much in the same fashion as Civizade, in that they
apparently endorse the use of the mu ‘amala as the normative alternative to riba; taking the
prescriptions of the earlier fatawa books almost as positive legal norms. al-Birgivi, being a
critical reformer however, mentions without hesitation that the use of these contracts is
reprehensible. He points out that according to the HanafT texts the capital of the cash wagf
should be invested in mudaraba contracts, but that in his time, people profit from the capital
using the ‘7na contract. This contract, he says, was censured by the Prophet (pbuh) and also
explicitly denounced by the scholars who warned people: ‘beware of the ‘na for surely it is
accursed’.’?” In another work al-Birgivi mentions various leading Hanafi authorities who
opposed the ‘na; al-Zayla'T and al-Babarti and the authors of al-Hidaya and al-Kafi.*?® al-
Birgivi’s plea is that these hiyal are not permitted outright, but rather, that they are
reprehensible and their permissibility is limited; a viewpoint which accords with the teleology

discerned earlier on in this study.

al-Birgivi was not alone in his viewpoints; an anonymous manuscript in the Esad Efendi
library written as a part of the cash waqf polemic, mentions the arguments of both Civizade
and al-Birgivi and critically notes that: ‘in our age the bay ‘ al- Ta has spread throughout the
land and to all people’.*”® The author also exposes the tension between the authorities quoted
by al-Birgivi, who regarded the ‘na as reprehensible, and Qadi Khan who allowed this
transaction as a means of avoiding riba. He, however, concludes that Qadi Khan’s opinion is

stronger, albeit with the caveat that an extortionate profit should not be allowed in order to

126 al-Birgivi, Radd Aqwal Abi al-Sa ‘iid, 569.

2" This is a pun on the Arabic word: ‘lyyakum wa al- ‘ina fa-innahd la ‘ina’, see ibid, 567.

128 Muhammad ibn Bir ‘Alf al-Birgivi, Ingddh al-Halikin min Ittikhadh al-Qur’an Hirfa (Damascus: Dar al-
Qalam, 2005), 109. Also printed on the margins of Sharh Shir ‘at al-Islam, 167.

129 Anonymous, /hvanii’s-Safadan: Risale fi Beyan Vakfiin-Nukud, MS 003636/1, Esad Efendi, Istanbul, folio
204a.
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protect the poor. He then goes on to explain why this should be the case: ‘Most of those who
are afflicted by [this contract] are none other than the poor and they are compelled [by their
circumstances] into [buying] recklessly at high prices. Perhaps for this [reason] a sultanic
proscription was issued.’** The author goes on to say that the Ottoman muftis have ruled that
those who go beyond the limits set by the Sultan will be severely punished and the additional

amounts will be returned even if the borrowers had freely consented to the extra amount.**!

This comment on the contemporary conditions and usage of the ma ‘Gmala are crucial in
understanding the nature of the debate occurring between the Ottoman jurists. What is clear is
that the teleology of the hiyal is still being invoked although its increasing usage has become
a cause of concern for the jurists. This introduces an important factor into the dynamic of the
model of the kiyal and suggests that the teleology which permits their usage must be balanced
against both their increasing usage and their adoption as a normative method of finance for

the poor.

6.4 The Cash Wagf in the Arab Lands

In his seminal article, Mandaville asserted that the cash waqf was an ‘extraordinarily popular
form in much of Anatolia and Rumeli ... [but] that it rarely if ever was carried out anywhere
in the Islamic world before them or in many parts thereafter.”*** In his conclusion he also
notes that it was used insignificantly in the Arab lands.*®® This assertion however was
challenged by Cizakaga who claims that the cash waqf did indeed spread to the Arab lands

and even further. Cizakaca attempts to show that cash waqfs existed in Syria, Egypt, Sudan,

130 1hid, 205b.

31 1bid.

132 Mandaville, Usurious Piety, 289.
%3 bid, 308.
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Iran, Iraq, India, Pakistan and also in the Malay world and in Singapore.'**

When examining
Cizakaga’s references, however, it is clear that these developments are not a result, or
continuation, of the Ottoman cash waqgf practice, but rather independent developments. In his
references for Egypt, for example, what the authors are referring to is the waqgf of joint-stock
companies and not cash wagf per se.**® Similarly with regards to India and Pakistan, the
discussion is primarily related to the wagf of shares in joint-stock companies.’® In fact,

almost all of the countries mentioned by Cizakaca reflect the situation in the early twentieth

century and are not related in anyway to the Ottoman practice.**’

The only place where the practice can realistically be claimed to have spread to, is the Levant
(bilad al-Sham) and it is here where Cizakaca’s reference actually stands up to scrutiny.
Cizakaga refers to the work of Bruce Masters who demonstrates from the sixteenth century

138 Masters also notes that these

Ottoman court records the presence of numerous cash wagfs.
wagqfs differed from their pre-Ottoman counterparts in their unabashed mentioning of a

chargeable profit rate.** In addition to the presence of the cash wagf in Aleppo, al-Arna’iit

134
135

Cizakaga, A History of Philanthropic Foundations, 27-28.
Ibid, 27,-28 n.4. The pertinent references being G. Baer, Studies in the Social History of Modern Egypt
(Chicago: UCP, 1969), 80; idem, A History of Landownership in Modern Egypt (London: Oxford University
Press, 1962), 153. Later on in his work Cizakaca does give a reference for actual cash waqfs (p.58) in Egypt
citing Doris Behrens-Abouseif, Egypt’s Adjustment to Ottoman Rule: Institutions, Waqf and Architecture in
Cairo (16™ and 17™ Centuries) (Leiden: Brill, 1994), 158. Behrens-Abouseif, however, does not mention cash
wagqfs explicitly, but rather, refers to ‘cash sums’ which were dedicated for religious purposes and recorded in
the Ottoman account. The ‘cash sums’ she refers to are not wagfs, but rather government expenditures as is clear
from the source she cites: See Stanford J. Shaw, The Financial and Administrative Organization and
Development of Ottoman Egypt 1517-1798 (Princeton, New Jersey: Princeton University Press, 1962), 231-35.
136 Cizakaca, A History of Philanthropic Foundations,62-66.
37 The dates Cizakaca gives for the decrees permitting these so-called cash wagfs are indicative: India and
Pakistan (1913), Iran (1986), Iraq (1907), (p.28). His sources for the Malay world relate to a bill issued by the
Government in 1905. See Moshe Yegar, Islam and Islamic Institutions in British Malaya: Policies and
Implementation (Jerusalem: The Magnes Press, 1979), 206-7.
138 Bruce Masters, The Origins of Western Economic Dominance in the Middle East: Mercantilism and the
Islamic Economy in Aleppo, 1600-1750 (New York: New York University Press, 1988), 162. Also see Heghnar
Zeitlian Watenpaugh, The Image of an Ottoman City: Imperial Architecture and Urban Experience in Aleppo in
Egge 16™ and 17" Centuries (Leiden: Brill, 2004), 115-17.

Ibid.
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has also noted their presence in Jerusalem.**® The question that needs to be asked, however, is
whether their presence in these two cities justifies the conclusion that the cash waqf spread

throughout the Arab lands.

Aleppo lies in the northernmost part of Syria virtually at the periphery of what the Ottomans
called ‘Arabistan. Naturally, and more than any other Arabian city, it would have been
influenced by Ottoman contemporary practice and perhaps facilitated by the number of non-
Arabs from the Turkish lands who had settled there.*** Further south, in the cities of Hama
and Homs, a study of wagfs in the sixteenth century showed no cash wagqfs present.'*?
Additionally, Ibn ‘Abidin states that the cash wagf is a practice of the Turkish lands (bilad al-
riim) as opposed to our lands; presumably referring to the Levant in general or perhaps
Damascus in particular.**® Their large presence in the city of Jerusalem is therefore surprising
and according to al-Arna’at, their presence here is more significant than their presence in

4

Aleppo.*** al-Arna’iit’s detailed studies of the waqf records in Jerusalem reveal the true

nature of the spread of the cash wagf in the Arab lands.

al-Arna’tt notes that it is no coincidence that the arrival of the cash waqgf into Jerusalem
occurred at the same time as an influx of Turkish officials arrived to staff the new Ottoman
administration. In fact, the first cash waqf recorded was endowed by the District Governor
Fartikh Bek and subsequent cash wagfs are also noted to be connected to Turks. Cash waqfs

continued to increase in number until they represented almost half of all the waqgfs of

0 Muhammad M. al-Arna’iit, “Dalalat Zuhiir Waqf al-Nugid fi al-Quds khilal al-Hukm al- ‘Uthmani,” Awqaf 9
(2005): 39; idem, “Tarawwur Wagf al-Nugiid fi al- ‘Asr al- ‘Uthmani,” Dirasat 20, n.1 (1993): 356-63.

I Bruce Masters, “Ottoman Policies toward Syria in the 17" and 18" Centuries,” in The Syrian Land in the 18"
and 19™ Century: The Common and the Specific in the Historical Experience ed. Thomas Philipp (Stuttgart:
Franz Steiner Verlag, 1992) 14.

142 Mehmet ipsirli, “A Preliminary Study of the Public Wagqfs of Hama and Homs in the XVI Century,” Studies
on Turkish-Arab Relations Annual 1 (1986): 122-23.

3 Ibn *Abidin, Radd al-Muhtar, vol. 6, 557.

¥4 al-Arna’at, Dalalat Zuhiir Wagqf al-Nugiid fi al-Quds, 39.
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Jerusalem.*® He also notes that from among the female endowers, all but one, were Turks.*°

What is more interesting is the fact that after two centuries of growth, the cash wagf almost
disappears from Jerusalem as local Arab families begin to rise to prominence, signalling the
demise of the Turkish hold on local institutions. al-Arna’ait concludes from his study that the
absence and presence of the cash wagf in Jerusalem is demonstrably linked to the arrival and
subsequent demise of the Turkish Hanafis.**’ That the cash wagf did not take hold amongst
the indigenous Arabs and was not continued after the demise of the Turks, suggests that
Mandaville was justified in his conclusion that the cash waqf was a singularly Turkish

phenomenon.

6.5 The Use of the Mu ‘amala

It is clear from the preceding presentation that the cash waqf began in the Balkans and then
subsequently spread into Anatolia. In the Arab lands its usage was limited and contingent on
the presence of the Turks. The question to be addressed now is to why the institution arose in
the first place and the conditions which justified the use of the kiyal. When discussing the
Ottoman’s in the Balkans, it must always be remembered that the Ottomans were conquering
Byzantine territory where the norms and customs were those of the Orthodox Church as
opposed to the Catholic Church. Additionally, the Muslims who lived in the Balkans were a
minority and the process of conversion to Islam was a slow one.'*® The first cash wagqf, it will
be recalled, was established in Edirne in 1423, a city which belonged to a district in which the
percentage of Muslims was between twenty five and fifty in the year 1525.*° Not only were

the Muslims in a minority in the Balkans, but it must also be noted that the doctrine of usury

5 1bid, 40-41.

% 1bid, 45.

Y7 1bid, 45.

%8 Anton Minkov, Conversion to Islam in the Balkans: Kisve Bahas: Petitions and Ottoman Social Life, 1670-
1730 (Leiden: Brill, 2004), 37-63.

%9 |bid, 43, Map 2.
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was not applied by the Orthodox in the same manner as it was by the Catholics. The Orthodox
Church was not as dogmatic as the Catholic Church in its opposition to usury and in some
countries Orthodox clerics and monasteries openly engaged in usurious practices.’® In
Byzantine lands, the interest rate was generally observed to be 11.11 percent from the
thirteenth century until the period of the Ottoman conquest.®* This meant that the Muslims
living in the Balkans would have found themselves in an environment where usury was a
norm and not a peripheral activity. In addition, recent converts would have maintained many
of their previous customary practices and their usurious practices may well have been
couched in the hiyal which would have allowed them to function much as before. This can be
observed most clearly in the tradition of loaning the money of orphans out on interest.*> The

Orthodox Church made a clear exemption from the usury laws for the wealth of an orphan

and later on we find that in the Balkans this tradition was also continued by some Muslims.**?

What is clear though, is that these hiyal we not used for self-enrichment, but rather for
charitable ends and it is perhaps this fact, more than any other, which justified to the
Ottomans their continued usage. As has already been mentioned the profit generated by the
use of the mu ‘amala was used to pay for a variety of pious endeavours. This often included
aid for the poor in paying the various taxes levies upon them.™ Guilds would also lend out
surplus capital using the mu ‘amala contract, using the profit generated to help the poor pay

their taxes.'®® Gabriel Baer, in his study on Turkish guilds reported that their capital was often

O H W. Dewey, “Old Russia’s Struggle with Usury,” Oxford Slavonic Papers n.s. 18 (1985): 35-36.

I Demetrios Gofas, “The Byzantine Law of Interest,” in The Economic History of Byzantium: From the Seventh
through the Fifteenth Century ed. Angeliki E. Laiou (Washington, D.C.: Dumbarton Oaks, 2002), 1102.

52 |bid, 1101; A. P. Khazhdan and Ann Wharton Epstein, Change in Byzantine Culture in the Eleventh and
Twelfth Centuries (Berkley: University of California Press, 1985), 21-22.

153 Faroghi, Bosnian Merchants, 228, 239. Bruce Masters, The Origins of Western Economic Dominance in the
Middle East, 163.

1 Faroghi, Bosnian Merchants, 231; Bruce Masters, The Origins of Western Economic Dominance in the
Middle East, 162.

155 Eunjeong Yi, Guild Dynamics in Seventeenth-Century Istanbul: Fluidity and Leverage (Leiden: Brill, 2004),
160-62; Suraiya Faroghi, Making a Living in the Ottoman Lands 1480 to 1820 (Istanbul: Isis Press, 1995), 105-6.
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lent to members of the guild. The rate of return, charged at one percent, was assigned to
charitable causes, such as distributing food, aiding the sick and paying funeral costs, and also

to religious causes such as Qur’an recitation.™®

Historians and Ottomanists reporting on the usage of the Ziyal do not differentiate between
the use of these kiyal and the overt practice of usury.™" It is evident, however, that this was
not the view of the Ottomans and this can be seen both in terms of their usage of the kiyal and
in the jurists’ discussions regarding them. The jurists make a strict delineation between
contracts where the mu ‘amala has been practiced properly and contracts in which they are
neglected. In the al-Fatawa al-Khayriyya a question is posed regarding a man who dies owing
money to a waqf which, although is recorded as using a mu ‘amala with a profit, was actually
devoid of any specific recognized /hila. al-Ramli answers that the manager of the wagf can not
claim anything above the capital as it is usury pure and simple.*® Gerber also found a similar

approach in the works of the Turkish jurists:
Several fetvas reveal that because the sale was not a real one, people had the tendency to skip some
semi-ceremonial parts of the sale that were obligatory according to Islamic law — for example, the
actual physical handing over and receiving of the object sold. A number of fetvas reveal that in the eyes
of the muftis such omissions invalidated the entire transaction, thereby also showing that the exact letter
of the law, not just or even the mainly social relations behind it, was crucially important for them.**°

In addition to the differentiation made by the jurists, the overwhelming charitable nature of
the usage of these contracts suggests that Turkish Muslims were conscious of the limited role

and validity of these transactions. That they were averse to engage in usurious trade can be

1% Gabriel Baer, “The Adminstrative, Economic and Social Functions of the Turkish Guilds,” International
Journal of Middle East Studies 1, no. 1 (1970): 45. Also, see idem, “The Waqf as a Prop for the Social System
(Sixteenth-Twentieth Centuries),” Islamic Law and Society 4, no. 3 (1997): 285.

57 Cagatay, Riba and Interest Concept and Banking in the Ottoman Empire, 61-64.

158 Khayr al-Din al-Ramli, al-Fatawa al-Khayriyya, on the margins of al- ‘Ugiid al-Duriyya, vol. 1, 378.

159 Gerber, State, Society and Law in Islam, 104-5; citing the Fatawa ‘Alf Efend in the endnotes (p. 205, n.77-8).

287



THE CASH WAQF IN THE OTTOMAN EMPIRE

observed by that fact that the central usurious trade of money lending was completely

dominated by Jews, Greeks and Armenians.*®

As was mentioned in the previous chapter, the enforceable promise underpinning the bay ‘ al-
wafa’ represented an infraction of the Hanafi systematic juridical structure. The legal
recognition afforded by the Ottoman’s to the hiyal of riba, equally represents, if not more so,
an infraction of the riba rules. The consequence of this infraction, it will be recalled, is that
the hila loses its normativity and becomes concessionary. The latter have a highly restriced
juridical remit and must be prevented from becoming a norm. The Ottoman’s use of the Aiyal
therefore, signifies an extension of the original justification of the hiyal. As a historical
example of the widespread usage of the hiyal, many lessons can be learnt from both its

economic and social repercussions and also from its attendant legal discourse.

6.6 Conclusion: The Tension between Concession and Norm

The Ottoman practice of the cash waqf utilising the mu ‘Gmala is instructive in a number of
ways and can be used to develop the analytical model discussed in the previous chapter. Their
usage of the kiyal was not only far more extensive than in previous eras, but was also

officially endorsed through a decree of the Sultan and the fatawas of the leading Ottoman

180 Yavuz Cezar, “The Role of the Sarrafs in Ottoman Finance and Economy in the Eighteenth and Nineteenth
Centuries,” in Frontiers of Ottoman Studies: State, Province and the West, ed. Colin Imber and Keiko Kiyotaki
(London: I.B. Tauris, 2005), vol. 1, 62, 64-65; Sevket Pamuk, “The Evolution of Financial Institutions in the
Ottoman Empire, 1600-1914,” Financial History Review 11, no. 1 (2004): 21-25. Rodinson notes that: ‘usurious
loans became the speciality of the Jews of Morocco and elsewhere, of the Greeks and other foreigners in modern
Egypt, of Hindu merchants of the banya caste in India’. See his, Islam and Capitalism, 38. For the dominance of
Hindu money lenders in India, see S. S. Thorburn, Musalmans and Money Lenders in the Punjab (Delhi: Mittal
Publications, 1983/4), vii, 38-39, 58. Irfan Habib also notes that: ‘by and large, throughout medieval times,
professional usury remained the occupation of persons who claimed to be the descendents of the ancient usurers
(the Vaisya caste). A well organised Hindu caste was in existence that was thought to be the same as the ancient
Indian Vaisyas. It bore a different name, however, ... [and] members of this caste who engaged in usury were
known as sahiis, sahukars and manhdjans, the names still persisting today.” See his “Usury in Medieval India,”
Comparative Studies in Society and History 6, no. 4 (1964): 411-412. For the Hindu caste-based approach to
usury, see R. S. Sharma, “Usury in Early Mediaeval India (A.D. 400-1200),” Comparative Studies in Society and
History 8, no. 1 (1965): 56-77.
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jurists. These factors are critical in understanding the usage and subsequent growth of the
hiyal. The justification for the use of these hiyal with the capital of the cash waqf in the
Balkans would have been clear; Muslims were a minority and in need of funds both for
consumption and productive purposes. The cash waqf fulfilled that need together with the fact
that it provided funds whose additional return did not enrich the lender, but was rather spent

on further charitable causes.

The Sultanic decree limiting the amount of return that could be stipulated was intended to
restrict the abuse of the mu ‘amala contract and prevent usurers from camouflaging their
exploitative practices. Although the government took an active role in preventing the spread
of usury, its endorsement of the cash waqf and its modus operandi conceded that the usage of
the hiyal was an acceptable norm within the Ottoman lands. Inalcik, for example, reports that
although in the waqf documents and hisba records the profit rate never exceeded ten percent,
some individuals did make contracts on a twenty five to fifty percent profit-rate.®* Even more
egregious than these high rates was the practice of compound profits, known as murabahat al-
murabaha.*® This, it is assumed, was the hiyal equivalent of compound interest, whereby the
dues from one murabaha were subjected to another murabaha in lieu of deferring the
payment. In response to these excesses, the Sultan would personally expose such cases and
order the local authorities to punish the perpetrators. But what this really demonstrates is that
the increased usage of the fZiyal in the long term is counterproductive and ultimately that it
contradicts the very telos which presupposes them. The proliferation of their use, thus led to
the subsequent reaction of the Ottoman jurists to the institution as a whole. Both Civizade and

al-Birgivi blamed the cash waqf for opening the door to usury. Evidently the jurists’

181 Halil Inalcik, “Capital Formation in the Ottoman Empire,” Journal of Economic History 29, no. 1 (1969):
139.

162 Zouhair Ghazzal, The Grammars of Adjudication: The Economics of Judicial Decision Making in fin-de
siécle Ottoman Beirut and Damascus (Beirut: Institut Francais du Proche-Orient, 2007), 584-86.
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prescriptions for the use of the kiyal was interpreted by some people as a mere name changing
exercise and led to people stipulating a fixed return without going through the actual

procedure of the Ziyal.

The Sultanic decree also meant that in non-Turkish lands the courts would have to uphold the
usage of these Ziyal despite there being little or no reception of the cash waqf as a practice
there. Rafeq notes that in Hama in particular and in Syria in general, loans recorded in the
Shari‘a courts were always interest free. The Ottoman decree permitting the use of the hiyal
up to a maximum rate was therefore a point of contention between local jurists and their new

rulers.'®®

When the Ottoman decree came into force the Syrian judges would absolve
themselves in their court rulings by stating that it was a ‘requirement of the Sultanic decree
which entailed that ten should be[come] eleven and a half® (i.e. fifteen percent).’®® The
Sultan’s decree meant that the Aiyal were now recognised in the legal system. This inevitably
resulted in an increase in the usage of these transactions in Syria, and is reflected in the

contemporary court records.*®

The Sultanic decree together with the Ottoman jurists’ approval thus played a crucial role in
establishing the use of the Ziyal as an acceptable norm. Although it may have been justified in
the Balkans where the Muslims were a minority and had little prospect of attracting business
investors or charitable loans, this was not the case in the central Ottoman and Arab lands. The
hiyal were initially justified based upon their usage with the capital of the cash waqf, where it

was evident that self-enrichment could not take place. This charitable bent to the institution

izj Abdul-Karim Rafeq, “The Syrian ‘Ulama, Ottoman Law and Islamic Shari'‘a,” Turcica 26 (1994): 13-15.
Ibid, 17.

165 See Abdul-Karim Rafeq, “Making a Living or Making a Fortune in Ottoman Syria,” in Money, Land and

Trade: An Economic History of the Muslim Mediterranean, ed. Nelly Hannan (London: 1.B. Tauris, 2002), 109-

115. Note the late appearance of these transactions in the late Eighteenth century (1794); idem, “City and

Countryside in a Traditional Setting: The case of Damascus in the First Quarter of the Eighteenth Century,” in

Philipp, The Syrian Land, 323-329.
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may well have been a justifying factor, although one which was absent from later uses of the
hiyal. This development represents the critical dilemma which the AZiyal create: at what point

does their concessionary nature become an exploited norm.

Part of Ibn al-Qayyim’s critique against the kiyal was that they produce the same results as
the overt practice they seek to evade. This notion, of the kiyal of »iba replicating the socio-
economic repercussions of a usurious economy, can be used as a useful benchmark for
delimiting the remit of the kiyal. The first observation to be made, and which perhaps justifies
their usage is that they do not equate to the overt practice of usury. The European experiment
of permitting monte di pieta to lend money using low interest rates created a norm of usurious
lending which ultimately led to the creation of the European Banking industries. The Ottoman
practice did not evolve along a similar trajectory. Although the Ziyal may replicate the effect
of these transactions it does not remove the moral reproval of even the slightest amount of
usury. And although a few individuals may exploit the hiyal to openly engage in usury,
Cizakaga makes the point that ‘it was one thing for an individual entrepreneur to disregard the
law and quite another for an institution that violated the law to emerge’.’® Usurious
institutions were hence anathema to the Ottoman financial landscape as opposed to the trends
developing in contemporaneous Europe. The second observation which counters their use is
their increased uptake as they become an established norm. This produces the kind of debt
proliferation that is common to usurious economies and precisely what the Islamic prohibition
of riba seeks to avoid. Mandaville, for example, notes that indebtedness to the cash waqf was
commonplace and in the Balkan city of Monastir, the records show that of the 176 villages in

the judicial district, 90 were collectively in debt to cash waqfs.'®’

186 Cizakaca, Cross-cultural Borrowing, 10.

187 Mandaville, Usurious Piety, 307, n.60.
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The validity of the hiyal should therefore, at best, only be regarded as ephemeral, and
additionally be contingent on the efforts of both jurists and political authorities to provide
solutions for changing the very environment which permits their use. The kiyal should thus be
viewed as a self-limiting institution as opposed to a self-perpetuating one. As a self-
perpetuating institution, the Aiyal, once legally sanctioned become an economic norm
embedded in the financial landscape. In the long term, economic conditions analogous to a
usury-based economy begin to emerge. Although not totally mimicking the latter, serious
negative consequences are observed. Alternatively, as a self-limiting institution, the Ziyal are
granted limited official transitory sanction as concessions and not as normative exits. This
concessionary nature demands that concurrent to their contingent legitimacy, alternative
solutions are actively sought. These alternatives seek to restore the Islamic philanthropic and
commercial norms and ultimately annul the justification for the usage of the fkiyal. The
teleology of the fhiyal, as originally envisaged by the original proponents of the #hiyal,

necessitates that the model to be adopted is the latter and not the former.
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This inquiry set out to establish a framework for the kiyal as a jurisprudential technique. The
widespread use of the hiyal in Islamic finance requires that their legitimate remit be
understood and delineated to prevent the system exploiting this technique and skewing the
evolution and development of this nascent industry. In order to provide that framework, the
task of this study was to enquire whether the Ziyal were a part of the normative doctrine of its
most prolific proponents, the Hanafis. To answer this question, a three-pronged approach was
adopted which dealt with; first, the theory of riba; second, the notion of the kiyal as a literary
phenomenon; both as a polemic and as a distinct legal genre; and third, the hiyal as a

historical practice.

In the first part of this inquiry, we delved deeply into the Hanafi jurisprudential theory of riba
and demonstrated the degree of systematic consistency which underpinned their approach.
The first point to be noted was that their hermeneutical strategy in defining the term riba,
sought not to differentiate between the riba proscribed in the Qur’an and that proscribed in the
Sunna, but rather, to differentiate between riba which could be objectively determined
through the legal measures of weight and volume, and that which could not. The former is
regarded as riba proper and the latter as quasi-riba (shubhat al-riba). Having elaborated their
definition of riba, we then observed how riba impacted the various other branches of
commercial law. What transpires is that the Hanafis paid high regard for the systematic
application of their concept of riba in all branches of the law. The reason why riba was so
influential was perhaps due to their understanding that its prohibition was not a distinct
exception to the permissibility to trade, but rather, a specific manifestation of the normative

requirement of contractual equality, the wujiib al-mumathala. This norm precludes all forms
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of inequity and therefore those disparities which are quantifiably discernable are categorically
prohibited. The fact that riba is understood as a specific manifestation of a well established
norm, leads to the perfuse application of their doctrine. This notably results in their refusal to
allow the possibility of any concessions to it and also in their prohibition of contracts which

involve the valorisation of time.

In the second part of this inquiry we examined the Aiyal as a literary phenomenon. This began
with a presentation of the hiyal polemic among the Islamic jurists. The significant conclusions
which were drawn from this polemic were; 1) that the juridical methodology of the jurists in
relation to the role of intents and motives was responsible for the attitudes of both sides; 2) the
hiyal polemic developed diachronically and its opponents began to use the magasid to argue
against the fZiyal while also recognising that their definition of the hiyal related to the
egregious hiyal and those which were controversial. As far as the egregious type was
concerned, none of the jurists permitted them, and as for the controversial type, their role was
disputed. It was left to al-Shatibi to confront the controversial kiyal, such as tak/i/ (in its non-
egregious form) and 7na and suggest that even these hiyal could be underwritten by the
teleology of the magasid. At the apex, then, the polemic yielded that the vast majority of what
the proponents were advocating were not hkiyal proper, but more accurately, valid makharij.
The few Aiyal which were controversial were given the benefit of the doubt as having being

premised upon a valid Shar1a telos.

The Hanafis defence of the kiyal begins with a demonstration of why the makharij are a part
of the normative explication of the Shari‘a. This demonstration rests on two pillars; firstly,
that the Shari'a does not prohibit something without providing a licit alternative, and

secondly, that the jurists must provide exits to those who require them. For the Hanaffs,
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prescribing exits, ta lim al-makhraj is a juridical technique observable in the Qur’an and the
Sunna and one which the jurists should embrace in their capacity as exponents of the law.
Instead of granting concessions in mitigating situations, the Hanafis prefer to rely on the
method of prescribing legal exits. The former represent a suspension of the substantive rules,
whereas the latter a strict adherence to them. The Hanafis, prefer to provide makharij as
opposed to concessions, although they do accept a role for the latter when all else fails. This
teleological anchoring in their approach is clearly discernable in their articulation of the Ziyal

and their circumscription of its juridical remit.

Having dealt with the polemic, we then moved on to deal with the AZiyal as a distinct legal
genre. To sharpen the analysis here, we mentioned the Orientalist Joseph Schacht’s claims
regarding the function of the hiyal genre. He asserted that the kiyal functioned as a modus
vivendi which allowed the jurists to appease their consciences by bringing the discordant
theory of Islamic law in line with the actual social practice. This was necessary according to
the Orientalists because Islamic law was not practicable; whole swathes of the law, such as
commercial law were dismissed by them as a ‘dead letter’. In this regard, Schacht averred that
the taking of interest was a commercial necessity which the jurists themselves duly

acknowledged by permitting the Ziyal.

The various components of this theory were evaluated by challenging their central premise
that Islamic commercial law was a ‘dead letter’ and that commerce was conducted according
to customary practice as opposed to religious prescription. It was shown that the prescriptions
of Islamic commercial law corresponded to the actual practice of the merchants as attested to
by the documentary record. The mudaraba was noted to have been used widely throughout

the Muslim lands and also to have lasted upto the modern period. The success of this specific
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investment form was attributed to it being both economically superiour to interest bearing
loans and of course religiously conscionable. Its European analogue, the commenda was also
noted for its impact on reducing the usage of the usurious sea loan. The mudarba was also
shown to be more than a Muslim customary practice, in that its very nature was determined by
the riba prohibition. Islamic commercial law, was thus deemed to be critically influential in
enthusing Islamic investment ethics into the trade practices of Muslim (and non-Muslim)

merchants.

Following this, the Kitab al-Hiyal attributed to al-Shaybani was examined and an attempt was
made to determine its authorship. It was noted that al-Shaybani’s authorship of this work was
disputed by some of his students while endorsed by others. Ultimately, their disagreement was

resolved by four observations:

The treatise attribute to al-Shaybani was distinct from the earlier Kitab al-Hiyal which
was unanimously condemned.
» The negation of his authorship referred either to that latter work, or to the use of the
word kiyal in al-Shaybani’s actual treatise.
= The treatise reflected a specific section in al-Shaybant’s al-Asl dealing with makharij.
= Two of al-Shaybani’s other students also wrote works on Aiyal and makharij.
From these points, we inferred that the al-Shaybani’s Kitab al-Hiyal was most probably put
together by his student Aba Hafs, who restricted himself to the specific makharij found in al-

Shaybani’s al-Asl.

Ascertaining that the treatise is primarily based upon al-Shaybani’s chapter on makharij in the
al-Asl does not, however, answer the question of whether these makharij were in line with the

normative doctrines or not. This was ascertained through two further observations: firstly, a
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large number of hiyal were explicitly noted by the subsequent Ziyal authors to have been
expounded in al-Shaybani’s authoritative works, the zahir al-riwaya. This means that the
makharij originated in the normative doctrines and were subsequently appropriated into the
distinct Aiyal genre. Secondly, the importance given by the hiyal authors to maintaining
systematic consistency demonstrated that the makharij were consonant with the principles of
the School, and where there was a juristic difference in the principles this had a corresponding
impact in the makharij. Strict systematic consistency is both the method of the Hanafis and
their justification for the exits. As solutions premised upon a systematic extension of the rules,
they contrast this with the method of granting concessions, which result in a suspension of the
rules. The systematic application of the rules applies throughout the various Hanaft makharij,
even in the most controversial ones relating to tak/il, shuf“a and Zakat. These three hiyal were
discussed at length and the concern of the jurists to uphold their systematic consistency while
also providing legitimate exits was demonstrated. It was also observed that the Hanafis were
aware of the possible exploitation of their doctrines, which they addressed by explicitly

censuring those acting mala fide.

When it comes to the hiyal used to avoid riba, these are noteworthy for their departure from
the strict systematic doctrines. al-Khassaf, is perhaps the most cautious in his approach, as his
hiyal are not legally enforceable and are therefore based upon their non-binding nature. Later,
on we see that in Balkh, 1bn Salama uses a Aila which is highly disputed amongst the jurists.
Eventually we arrive at the bay " al-wafa’ in which there is a specific infraction of the
systematic rules, in that the additional benefit on the loan is secured through a binding
promise to effect a sale redemption. As in the makharij we noted that these hiyal also had an
underpinning teleology and that they were used solely to aid the poor in accessing immediate

funds. These kiyal differ, however, from their makharij counterparts in that they represent an
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infraction of the systematic rules, and are therefore determined to be concessionary and not
normative. This means that their sanction and usage must necessarily be transitory. Their
remit is thus restricted to the telos which presupposes them and it is incumbent on the jurists
and authorities to utilise this transitory period to deal with the political, social, and economic

circumstances which occasion them.

In the final chapter, the Ottoman cash waqf and the controversy that surrounded its legal
acceptance, was examined. Its proliferation in the Ottoman lands was observed, as was the
concomitant rise in the use of the hiyal. This increase in usage was unjustified given the
original reasons for its validity and consequentially, the detriments of its use were observed as
large numbers of people fell into debt and higher rates of return were demanded. The
institution of the cash waqgf was also compared to the European monte di pieta. The latter was
noted for lending out money at low interest rates which ultimately lead to a weakening of the
moral censure of usury. They, therefore, played a critical role in the development of the
European banking system, both as an institutional precursor and as a backdoor for usury to
enter mainstream economic activity. Their economic and social repercussions differed to the
cash waqf, which, although allowed the use of kiyal and led to an increased uptake in their
usage, did not lead to the development of usurious banking institutions. The historical impact
of these institutions indicates that the use of these fZiyal, when teleologically justified, does
not equate to the overt practice of a low interest rate, as ultimately the former preserves the
moral censure of usury whereas the latter erodes it. This does not, however, amount to an
open licence in the use of these fhiyal, as they also ultimately lead to serious negative
economic consequences in the long term. As has been witnessed, following prolonged usage
these hiyal resulted in the usage of compound profits, higher rates of borrowing, and debt

proliferation; all of which are the hallmarks of a usurious economy.
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CONCLUSION

Throughout this study we have maintained that Islamic commercial law provides viable
alternatives to usurious finance, and that the hiyal do not have a remit in this arena. The
Ottoman cash wagqf, however, did provide finance in the commercial sector, albeit limited to
the Balkans. In their eyes, this may have been justified as no individual personal enrichment
occurred from the revenue that this generated. The proceeds were instead spent on charitable
causes. The use of these kiyal in Islamic finance is historically unprecedented in that Islamic
financial institutions are commercial entities providing finance for both personal and
commercial use. In conclusion to the final chapter, we suggested that the hiyal should be
regarded as a self-limiting institution as opposed to a self-perpetuating institution. This
conclusion, however, is challenged by the commercial nature of the Islamic finance
institutions which currently benefits from the increased usage of certain Aiyal. This self-
perpetuating usage completely undermines the teleology of the AZiyal, and although the use of
the hiyal maybe justified in certain economic conditions, they certainly do not have a
normative role in an Islamic economy. It would be anathema to the original Hanafi exponents
of the hiyal that such transitory concessions could form the backbone of an Islamic finance

industry.

1 Usmani, An Introduction to Islamic Finance, 15-24.
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This table correlates the chapters of al-Shaybani’s al-Makharij fi al-Hiyal with the

corresponding makharij section of al-Asl.

al-Makharij fi al-Hiyal

al-Asl Manuscript

Ch Chapter heading Pg | Ch Chapter Heading in al-Asl Folio
1 LY 5 3l & Jesll b | ] 10 Gy 48l 5 @Ol das ol O | 576D
2 osdle sl Adnl |9 |1 oAl s ksl (8 disl b | 570a
3 Ll S dall b | 13 — | This chapter was not found in the ms -
4 Ol Adallclh [ 19 |2 elld A A& 5 a3kl b | 5718
5 Jpabgdenall Sl | 20 |3 deadll daall b | 571b
pelals at sl
6 Adsgdl Adaliclb | 21 [ 4 Gy Al 5 A b dladl Qb | 571D
25 |45 plasal (Y om0 o2 b 4n Il s | 585D
7 clall b | 26 |5 Gl S dally =lall L | 572b
8 | Sedapeagal ddalicli|32 |7 JES 5l g e Ga e mlall | 5743
JiS e sl o
9 Sl Adall b 36 | 23 g Lag ol (8 all 5 s i) Sas gl QL | 5792
Sl e g 38l sl éll%;w\j
37 |24 Ay A& 5 o jally Il g G 4ssl b | 579
38 |26 4G 5 oY ga (e A 2uall (5 S an gl L | 579D
i
38 | 3la | eemmlaliof 2013) 508N G as i L | 580a
peans 45l 5 L) ()3l i any
Ll b Al 5 (an )
39 |27 Ay b A& 5 il o) il b aasl Gb | 579D
40 |28 e 2 ool Al (5 6S) dal das sl Qb | 579D
ol B anslly s AV 2 Yy Laaaal
(e das e gk
41 (29 | Baa oSladl 8) ol dle Jany da M b | 580a
355 WIS iy (€55 43 50 2y
41 |30 Laleal Hla (A 522 (1) mlall 8 4a Qb | 580a
(el AR g4y sl il Ja
42 | 31b (30a) Gidl i e ¢ 3o | 580a
42 |32 48 48l 5 el e 5 9l (54 b | 580a
43 | 33 adaa gl lly e 5 Jwendl S | 580
43 | 34 Gy 848 5 a8 ) s S5 203l 3 L) b | 580b
10 | olSsu¥ly cpall B il L [ 43 [ 35 Cilay Ja 5 4 4815 a sealll ol SI L [ 580D
Sl

! The additional detail in parenthesis is taken from another manuscript of the Kitab al-Asl: MS 90, ‘Ashir Efendi,
Istanbul. This manuscript is not paginated.

? 1bid.
* 1bid.
* Ibid.
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11 | calais ) el G dall QL [ 44 | 43 O s bl (8 Gilatin ) Glal) G | 584a
el gl Ll L Ay e gl
12 s b 48 |9 Al an gy oS B AT L | 5762
13 dpaglly adl L | 49 | 44 My 848 5 dpasll ) sl L | 5852
14 cWill Adall L |53 |8 48 45l 4a 55 A\l L | 5753
15 A,al A dnllab | 57 |11 oladll (84Sl A48 4a s b | 5772
58 |12 lly 8 A€ an 55 2l 8 cpla I AS 53 QL | 5774
60 |13 Qb b 4l s 3Y) sl gl 3 S | 577D
16 AN Jlaall b | 61 | 14 ey 848 5 glaall Jaa b | 577b
g | 62 | 15 Lguia g duim gliall 4S plian 5 L | 5784
62 | 16 Je 3l e Legd 5% cnla 1) 348 (L | 578a
63 |17 O3 2l Lagd (oS cpla )l B aa ol L | 5784
Glly 8 A& 5 4 855l 8 Laaaal
63 |18 Gy 848l glaall & cpall JAansl L | 5784
17 38l 2 gl b | 63 | 19 oalll 5358l 8 laY) 2 4s sl SL | 578a
18 el il B dall b | 67 | 20 Ul an s calall das ol Gl | 578b
67 |21 | b Adanny Gl N b dansl Sl | 578D
68 |22 | 4aSleiod sl e calay dajl Giassdl Gl | 5792
GSbaall B 5
19 Dl Jsaa s dsluadl QL | 68 | 36 Gy L aall g lall J g dsluddl b | 580b
69 |37 ALl 5 5 Al 5 @y B as ol 5 Jsaall b | 581D
20 @l & cpadl Ob [ 72| 38 =@l & cpall O | 5810
21 Sl il 5 aladall QL | 74 ] 39 <l il 5 aladall L | 581b
22 Leie z s Al s badl QL | 76 | 40 ey 848l aa 554 laell OL | 5822
23 lsally ol Iy [ 78| 41 Al 4805 5l L | 582b
24 Ladll L[ 80 | 42 Gl 3 Adll 5 daad) Jdas 4l Qb | 583a
25 Sl bl L [ 84 [ 6 I3 o 28] an 55 Sl b wlall L | 573D
25 %Al Jsaa s &Sludl L | 5792

Table 3. A Comparison al-Makharij fi al-Hiyal and al-Asl

The important aspects of this comparison are:

That all but one chapter of the al-Makharij is found in the al-Asl.

The word #hiyal is used in the independent treatise to replace the word wajh and thiga

in the al-Asl.

There has been a significant rearrangement of the subject matter, and the chapter

headings reduced.

® This chapter heading was followed by a blank space in both mss, with a note from the scribes that the principal
being copied from also had an empty space under this heading.
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This table shows how the words wajh and thiga have been replaced in the text of al-

Shaybani’s al-Makharij.

al-Asl Manuscript

al-Makharij fi al-Hiyal

No. | Original wording Folio | Corresponding words Pg.
1 b 8 48 s | 570a -19

2 Gl b« 48 s | 570b -19

3 Adfian, el & da | 570D Ay dda |9

4 el 8 4a sl L | 570D -19

5 adll s | 570b G aS | 9

6 4dll s | 570b Jisy s 110
7 <l 48l as | 570b Jisy S | 10
8 Adfian, el & da | 570D Aty dda| 11
9 Afiaa, 1 A aSae Ja | 571 oAl Saie Ja | 12
10 | S A48l 4s, e ddia Ul | 5713 dall e diua bl alla | 12
11 adll as | 571a adll as | 12
12 Aiaa,elld 4 da | B71a Aty dda | 19
13 iy w4 da | 571a A el Ada | 19
14 Gisl4as 1 4 Ja [ 571a Bisl b1 A8 [ 19
15 aly gdlall s | 571a ey Adlall s | 19
16 Afiaa, el Jada | 5718 Al dda | 19
17 adll aa y S | 571b Gy b dlall s | 21
18 Afiaa, el 4 da | 571b s el A da | 2]
19 <y 448l | 571b -] 21
20 Gy 4l | 5723 Ly S | 22
21 pian aa 5 @l Jd da | 5727 s el 4 da | 23
22 ey S | 572a Loy S | 23
23 s ol a2 | 5722 Adn Ml Gdia g A | 23
24 Al el daall | 5722 Gy ddlall | 23
25 elly dan sl Al 4dl s | 5723 Loy S| 24
26 idi4a, | 572a Jual | 24
27 Yyafiaa g da g gl Sy 0l | 5722 s Qa5 01| 24

A Y g Ll

28 el 8 4a sl s | 5723 Loy S| 24
29 ey S | 572a ey S | 25
30 Adll ;4 Il as | 572b ey S | 25
31 Adll ;4 Il s | 572b el 8 dlall as | 25
32 83 L ims o | 5720 iaay 3 S e wiay o | 25
33 Gl daadll | 572b ey S | 25
34 ey S | 572b ey S | 25
35 ey S | 572b Lay S | 26
36 Gy 8 auale | 572b Ald e puay e | 26

302



APPENDIX TWO

37 adlly el 84lsll as | 572b <y gdlall Cas | 26
38 48l y4a 4l aS | 572b Gy S | 26
39 Sy 8 4all  4a )l oS | 572b Ada el & Ja | 27
40 <l S @l as | 573a ey & @il s | 27
41 Glly 4 dlallasyaS | 5733 dall eS| 27
42 Al ikl | 573a 27
43 G5y S | 5733 s <[ 28
44 Ay 328 | 573a Ay & | 28
45 b #dlall L [ 5732 s 0 | 28
46 A& 4a 5 < [ 573a )l s 29
47 i& db | 573b & dh [ 30
48 & as; I 2 aShie Ja | 573D 130
49 48l 4a 5 S | 573b Gy ddlall cas | 30
50 b aaa ) [ 573b 130
51 ian,dl 3 s | 573D 130
52 4% 4s5 13 [ 573b 130
53 2% db | 573 130
54 A&l 4a5 < | 573b S <[ 30
55 G s S | 5730 Gisin S | 31
56 Z&, el a4as | 573b |31
57 A&l 4a5 < [ 573b Gisin S | 31
58 <llb a4l a5 [ 573b |31
59 A& 4a5 S | 573b Alally elly 8 3&) s | 3]
60 b aaa ) [ 573b |31
61 Adll 4a 5 <2< | 574a A& s [ 85
62 b 348l 4s 5 [ 574a |85

Table 4. The use of the word Hila in al-Asl and in al-Makharij fi al-Hiyal
In total, 62 instances of euphemisms for makharij were recorded from the beginning of the
manuscript. These were then checked against the corresponding formula in the treatise. Out of
the 62 instances 14 had no corresponding sentence. Their deletion was probably to keep the
treatise to a minimum. From the 48 remaining formulas, 16 remained the same, and in the
remaining 32 a change was observed. Out of these 32, the following words were used in place
of the original:

»  hila, twenty times,

» kayfa yasna |, six times,

= kayfa yastawthiq, three times,
In two instances the word thiga and wajh were dropped from the original. In fact, as can be

seen from the table, the word wajh has been completely dropped from the treatise, and the
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word thiga kept to a minimum; four times. It is evident that the notion of the Aiyal is being
inscribed into the Hanafi juridical lexicon. Take, for example, entry number 10, where,
originally, the interlocutor asks Abi Hanifa for a trusted or safe way, wajh thiga. In the

treatise, this is rephrased as: ‘I asked Abu Hanifa for a hila’.
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