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ABSTRACT 
 

Vulnerable and/or intimidated court users are able to give evidence with the assistance of 

special measures. This thesis examines the role of equality in the provision of such measures 

to those giving evidence in Crown Court trials. I adopt Keith Hawkins’ conceptual 

framework of surround, field and frames to analyse the multitude of factors relevant to 

understanding its role. The standard of equality I invoke is that which underpinned the initial 

development of special measures for non-defendant witnesses. This is used to assess whether 

the law remains committed to equal treatment despite the unequal provision of special 

measures between vulnerable and/or intimidated defendant and non-defendant witnesses. 

Furthermore, using findings from interviews undertaken with 18 criminal practitioners, I 

consider the role that the principle of equality appears to play in the use of special measures. I 

conclude that the principle of equality is not consistently upheld in the provision of special 

measures in law and practice. Barriers to its more prominent role include the way, and the 

socio-political context in which, special measures law developed; the legal field in which 

they are invoked; and the way that criminal practitioners appear to frame decisions about 

their use. 
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CHAPTER 1: INTRODUCTION 
 

1.1. Introduction 

Some participants in criminal trials (whether the alleged victim, a witness, or the accused) are 

vulnerable because of their age, a mental health condition or a learning disability. Others are 

intimidated by the court process. It is vital that when such individuals give evidence they are 

adequately supported by the courts to do so to the best of their ability. Special measures were 

introduced to this end. They are ‘a range of measures that can be used to facilitate the 

gathering and giving of evidence’
1
 by adjusting the trial setting and the mediums through 

which evidence can be received. This thesis explores whether the provision of these measures 

fosters equality between all vulnerable and/or intimidated participants in Crown Court trials. 

Under the current law the legal provision and practical availability of these special measures 

varies depending upon whether the witness giving evidence is a non-defendant (a witness for 

the prosecution or defence) or a defendant. The provisions for defendants are much less 

extensive than those for non-defendants. This means that vulnerable and/or intimidated 

individuals who are accused of a crime receive less support by way of special measures when 

giving evidence in their defence than would similarly vulnerable and/or intimidated 

prosecution or defence witnesses testifying in the same trial. Curen
2
 highlights the absurdity 

of this: 

A person’s vulnerability should not be ignored when they become a defendant. 

Just as accessibility considerations, such as ramps for wheelchair users, would be 

made available to a defendant who uses a wheelchair, so [too should] special 

                                                           
1
 See http://www.cps.gov.uk/legal/s_to_u/special_measures/. 

2
 Curen was the deputy CEO of the charity RESPOND, which aims to support individuals with learning 

disabilities. See http://www.respond.org.uk/who-we-are/. 

http://www.cps.gov.uk/legal/s_to_u/special_measures/
http://www.respond.org.uk/who-we-are/
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measures that improve understanding of the criminal justice [system] and what is 

being asked of them.
3
 

A bizarre effect of the unequal provision of special measures between these groups has also 

been pointed out by Hoyano and Rafferty:  

[A] person with communicative difficulties testifying for the prosecution would 

automatically be eligible for an intermediary [a type of special measure explained 

in section 1.2 below], but if she then appeared in another trial as the defendant, 

she would not – a scenario which has occurred.
4
 

 

The prevalence of vulnerability among the general population renders the differential 

provision of special measures an important issue to explore. It is estimated that over 1 million 

people have learning disabilities in England;
5
 that 1 in 6 people have symptoms of a common 

mental disorder;
6
 and that almost 1 in 5 people aged 16 and over in the UK show symptoms 

of anxiety or depression.
7
 Moreover, in 2004 10% of children had a clinically diagnosed 

mental disorder,
8
 and it is estimated that 10% of children and young people have a speech, 

language or communication need which is likely to be long term or persistent.
9
 These figures 

support the claim that many of those involved in criminal trials, including the accused, will 

suffer from some sort of vulnerability. The treatment of the vulnerable in court matters; 

Honourable Justice Green stating that ‘how the courts treat those who are exposed and weak 

is a barometer of our moral worth as a society’.
10

 

                                                           
3
 Richard Curen, ‘Vulnerable Adults and the Criminal Justice System in England and Wales: Some Proposals 

for Reform’ (2005) Criminal Lawyer 3, 4. 
4
 Laura Hoyano and Angela Rafferty, ‘Rationing Defence Intermediaries under the April 2016 Criminal Practice 

Direction’ [2017] Criminal Law Review 93, 94. The authors’ information was provided by Joyce Plotnikoff on 6 

October 2016. 
5
 Eric Emerson and others, ‘People with Learning Disabilities in England 2011’ (Department of Health 2012) 2. 

6
 Sheila McManus and others (eds), Mental Health and Wellbeing in England: Adult Psychiatric Morbidity 

Survey 2014 (Leeds: NHS Digital 2016) 44. 
7
 Office for National Statistics, Personal Well-being in the UK: 2015-2016 (Statistical Bulletin, ONS 2016) 14.  

8
 Hazel Green and others, Mental Health of Children and Young People in Great Britain, 2004: Summary 

Report (National Statistics 2005) 8. 
9
 I CAN, Speech, Language and Communication in Secondary Aged Pupils (I CAN Talk Series, Issue 10 2011) 

7. 
10

 Quoted in Jacqueline Wheatcroft, ‘Witness Assistance and Familiarisation in England and Wales: The Right 

to Challenge’ (2017) 21(1/2) International Journal of Evidence and Proof 158, 158. 
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The differential provision of special measures is of further significance given the status of 

equality as a basic and fundamental principle of liberal democracy.
11

 Dworkin expresses this 

as treating people as equals, by ensuring that we have equal concern and respect for all
12

 and 

treat people accordingly. If special measures are a mechanism through which equality of 

opportunity to give evidence for vulnerable and/or intimidated witnesses is sought (which in 

section 3.3 I show to be true) then it is vital to assess whether the restrictive provision of 

special measures to vulnerable and/or intimidated defendants giving evidence is defensible. 

This requires an evaluation of the relevance of any differences between defendants and non-

defendants which might justify this disparate provision.  

This is of yet further significance when one has regard to the importance of the law’s internal 

consistency in its treatment of vulnerable and/or intimidated court users. If such non-

defendant witnesses are provided with special measures support to help them to give 

evidence, then the law should ensure that vulnerable and/or intimidated defendant witnesses 

also receive adequate support to do so. This is the normative position adopted throughout this 

thesis: that the law should be consistent in its treatment of and assistance to vulnerable and/or 

intimidated court users who can and do give evidence in Crown Court trials. 

1.2. Key terms 

Special measures are contained within the Youth Justice and Criminal Evidence Act 

(YJCEA) 1999.
13

 Adjustments to the trial include the removal of barristers’ and judges’ wigs 

and gowns; the clearance of the public gallery (save for a member of the press) while the 

witness gives evidence; and the provision of a screen to segregate a witness giving evidence 

in court from view of the public gallery and defendant(s). Alterations to the medium through 

                                                           
11

 Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality (Harvard University Press 2000). 
12

 Ronald Dworkin, Taking Rights Seriously (Cambridge: Harvard University Press 1977) 370. See also Ronald 

Dworkin, A Matter of Principle (first printed 1985, Clarendon Press 1986) 207-13. 
13

 See YJCEA, s 23-30.  
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which evidence is given come in the form of the live link, which enables witnesses to give 

evidence from outside of the courtroom while still being seen and heard in court via a large 

television screen. Alternatively (or additionally) a witness can use pre-recorded witness 

testimony (evidence in chief and cross-examination) which is played at the trial in the 

absence of the witness. Furthermore, a witness may use an intermediary to enhance their 

effective communication throughout the evidence giving process and can also use 

communication aids, such as prompt cards, alphabet charts and drawings, to the same effect.  

In order to use special measures, a witness or defendant must be considered vulnerable and/or 

intimidated. For the purpose of invoking special measures, vulnerability is defined with 

reference to young age and/or the existence of physical, mental or learning difficulties or 

disabilities.
14

 Intimidation is an umbrella term for various factors (for example religion) 

which may cause the witness fear or distress in connection with testifying in the 

proceedings.
15

 

Similarly to Jacobson et al, the term ‘court user’ in this thesis comprises non-defendant 

witnesses for the defence, defendants, and all witnesses for the prosecution.
16

 Alleged victims 

are subsumed in the category of prosecution witnesses unless otherwise stated. Prosecution 

and defence non-defendant witnesses (herein referred to collectively as non-defendant 

witnesses) are considered together in the initial chapters, with defendants separately, 

mirroring the categories contained in the 1999 Act. 

1.3. Ambit of the research 

The restriction of this thesis to Crown Court trials serves to limit its direct relevance to 

criminal proceedings more broadly, since over 90% of all criminal cases are dealt with in the 

                                                           
14

 See YJCEA, s 16 and s 33A. See sections 3.2.1. (p45-46) and 4.2.3. (p114) respectively. 
15

 See YJCEA, s 17. See section 3.2.2. (p46-47). 
16

 Jessica Jacobson, Gillian Hunter and Amy Kirby, Inside Crown Court: Personal Experiences and Questions 

of Legitimacy (Policy Press 2015) 3. 
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magistrates’ court.
17

 This leaves just 10% of court business in the hands of the Crown Court. 

According to the latest CPS figures, 71.9% of prosecutions brought
18

 in the Crown Court 

conclude in the defendant pleading guilty, meaning that there is no trial.
19

 Although CPS 

statistics do not include prosecutions brought by other agencies, these sources combined 

clearly highlight two things. First that a very small percentage of criminal work is heard in 

the Crown Court, and second that the proportion of those cases which are contested is even 

smaller. However, like Roberts and Zuckerman,
20

 I reject the inference that caseload statistics 

render considerations of Crown Court trials unimportant. For the three main reasons outlined 

below, the narrow focus of my thesis is justified. 

First, despite the relatively low number of cases that are tried in the Crown Court, the option 

to be tried there is available on a much greater scale. For instance, all accused persons 

entering a guilty plea in the Crown Court could instead plead not guilty and stand trial there. 

Similarly, defendants charged with indictable ‘either way’ offences
21

 choosing to be tried in 

the magistrates’ court could instead have opted for a Crown Court trial.
22

 There is, then, at 

least the potential for the Crown Court to host a much bigger proportion of trials than it 

currently does. Second, regardless of the court in which the case will ultimately be tried (if at 

all), Roberts and Zuckerman highlight that evidence laws are relevant to the preparation of all 

cases, all decisions to prosecute or discontinue, and may also influence an accused’s plea 

decision.
23

 Thus, the provision of special measures to vulnerable and/or intimidated court 

                                                           
17

 Ministry of Justice, Criminal Court Statistics Quarterly, England and Wales: January to March 2016 

(Ministry of Justice 2016) 2. 
18

 Excluding discontinuances, where the CPS drop or discontinue proceedings any time before the start of the 

trial. See Crown Prosecution Service, Annual Report and Accounts 2014-15 (HC20, London: The Stationary 

Office 2015) 68-70. 
19

 ibid 70, chart 7. 
20

 Roberts and Zuckerman note that omitting to conduct research in the Crown Court is analogous to failing to 

conduct medical research into bowel cancer due to the more prevalent issue of in-growing toenails. See Paul 

Roberts and Adrian Zuckerman, Criminal Evidence (2
nd

 edn, OUP 2010) 45. 
21

 ibid. 
22

 Magistrates’ Courts Act 1980, s 20. 
23

 Paul Roberts and Adrian Zuckerman, Criminal Evidence (2
nd

 edn, OUP 2010) 45. 
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users may be an important factor in these pre-trial decisions. These issues combined make a 

consideration of practices in Crown Court trials markedly more significant than their 

relatively low occurrence may, at first glance, suggest. 

Third, the Crown Court is where the most serious offences are tried. This is relevant in light 

of Roberts and Zuckerman’s suggestion that it is in the Crown Court that evidence laws 

receive the most sustained attention because of the gravity of the charges against the 

accused.
24

 It is thus in this setting that the provision of special measures should be the subject 

of closest scrutiny. Furthermore, the availability of special measures under the YJCEA is, in 

some instances, tied to the offence to which the charges relate. For example, serious sexual 

offences are tried in the Crown Court, and for the alleged victims of these crimes special 

measures provisions are automatically available.
25

 In addition, special measures are available 

to some court users when they are ‘in fear or distress in connection with testifying in the 

proceedings’.
26

 This is arguably more likely to be the case in the context of Crown Court 

trials because it is probable that the seriousness of the offences tried, combined with the 

daunting environment of the Crown Court,
27

 will increase the fear or distress experienced by 

those required to give evidence. Therefore, it is in the Crown Court that special measures are 

more likely to be needed, and are presumably more likely to be invoked. 

A final explanatory note relates to child defendants. Most of them will stand trial in the 

Youth Court. Only children charged with an offence which is punishable by more than 14 

years’ imprisonment if committed by an adult will be tried in the Crown Court.
28

 The focus in 

this thesis on Crown Court trials means that these are the only circumstances in which the use 

of special measures by child defendants is considered in this work. 

                                                           
24

 ibid 43. 
25

 YJCEA, s 17(4). 
26

 YJCEA, s 17. 
27

 See section 3.3.2. (p50) for a fuller discussion of the nature of the courtroom.  
28

 As per the Magistrates’ Court Act 1980, s 24. 
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1.4. The principle of equality 

It is important to be clear what is meant by equality. The underlying presumption adopted in 

this thesis is that if there is no convincing reason for unequal distribution, the only option 

which remains is that of equal distribution.
29

 In the context of this thesis, therefore, the 

distribution relates to the provision of special measures to vulnerable and/or intimidated court 

users giving evidence in Crown Court trials.  

Equality is a highly contested concept.
30

 It is not the aim of this thesis to explore in detail the 

precise differences and merits of the various conceptions of equality, and to then apply them 

to the special measures context. Instead, this thesis evaluates the law of special measures 

according to the notion of equality upon which this law was developed: one of procedural 

equality of opportunity (see section 3.4). It also falls outside the scope of this thesis to 

investigate whether this conception of equality was the best version upon which to base the 

provision of special measures.  

This thesis explores the law’s commitment to its own ‘principle of equality’ in the provision 

of special measures to different vulnerable and/or intimidated court users. The normative 

claim underpinning such an exploration is that the law should be internally consistent in the 

protection and provision of assistance to vulnerable and/or intimidated court users.
31

 The first 

step in assessing this in relation to the law of special measures is to identify the differences 

                                                           
29

 Stefan Gosepath, ‘The Principles and the Presumption of Equality’ in Carina Fourie, Fabian Schuppert and 

Ivo Williamn-Helmer (eds), Social Equality: On What it Means to be Equals (OUP 2015) 177. 
30

 For instance, Gosepath notes that ‘[b]oth equality and inequality are complex and multifaceted concepts’ in 

Stefan Gosepath, ‘The Principles and the Presumption of Equality’ in Carina Fourie, Fabian Schuppert and Ivo 

Williamn-Helmer (eds), Social Equality: On What it Means to be Equals (OUP 2015) 168. Other examples of 

work on the various conceptions of equality include, but are not limited to Richard Wollheim and Isaiah Berlin, 

‘Equality’ (1955-1956) 56 Proceedings of the Aristotelian Society 281; Ronald Dworkin, Sovereign Virtue: The 

Theory and Practice of Equality (Harvard University Press 2000); Catherine Barnard and Bob Hepple, 

‘Substantive Equality’ (2000) 59(3) The Cambridge Law Journal 562; Mane Hajdin (ed), The Notion of 

Equality (Ashgate 2001).  
31

 That the law ought to be consistent is a well-established principle in jurisprudence, see Ronald Dworkin, 

Law’s Empire (Hart Publishing 1998) 219-224. See also Lon Fuller, The Morality of Law (Yale University Press 

1964) 39; Kenneth Kress, ‘Legal Reasoning and Coherence Theories: Dworkin’s Rights Thesis, Retroactivity, 

and the Linear Order of Decisions (1984) 72 California Law Review 369; Joesph Raz, ‘The Relevance of 

Coherence’ in Joesph Raz, Ethics in the Public Domain (Clarendon Press 1994). 
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between defendants and non-defendants which result from their structural positions in the 

criminal trial. The second step is to consider whether these differences provide a sufficient 

basis from which to justify the restrictive provision of special measures to vulnerable and/or 

intimidated defendant witnesses.  

The thesis then goes beyond this normative enquiry to look at the role that equality appears 

play in practice in the provision of special measures to vulnerable and/or intimidated court 

users giving evidence in Crown Court trials. This is examined through a small exploratory 

study involving interviews with a sample of the legal profession (see Chapter 2). This 

provides an insight into whether the legal profession is internally consistent in its application 

of the available law for vulnerable and/or intimidated court users in practice.  

1.5. Research questions 

The primary research question (RQ) answered in this thesis is: 

 What role does equality play in the provision of special measures to vulnerable and/or 

intimidated court users giving evidence in Crown Court trials? 

In order to address this research question, I posed a series of subsidiary research questions. 

Tackling these contributes to the answer of the primary research question. These subsidiary 

research questions are as follows: 

 RQ1: To what extent was the development of the law of special measures for 

vulnerable and/or intimidated non-defendant witnesses underpinned by a concern for 

equality? 

 RQ2: Was the exclusion of vulnerable and/or intimidated defendant witnesses from 

special measures consistent with the law’s commitment to the equality principle?  
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 RQ3: To what extent did (and does) a commitment to the equality principle, and a 

desire to achieve internal coherence in the law, guide the development of the law of 

special measures for vulnerable and/or intimidated defendant witnesses?  

 RQ4: How frequently are special measures invoked in practice as per my respondents’ 

experiences? 

 RQ5: Are there any barriers to the role of equality in the uptake of special measures 

among vulnerable and/or intimidated court users as per my respondents’ experiences? 

 RQ6: If so, why do these barriers exist?  

The research undertaken in order to answer these questions has been analysed using 

Hawkins’ conceptual framework of surround, field and frames. The next section of this 

chapter outlines what this framework is, what it does, and why it is utilised in this doctoral 

thesis.  

1.6. Conceptual framework: Hawkins’ surround, field and frame  

Hawkins’ conceptual framework
32

 is used in this thesis to clearly delineate the different 

factors which are relevant when situating the role of equality in the provision of special 

measures in its wider context. It provides a language to use throughout my analysis. In 

addition, and on a more substantive level, Hawkins’ framework is a tool which provides a 

comprehensible way to link together the different layers of analysis in my thesis. This section 

provides an overview of Hawkins’ framework and how it is applicable in this project on 

special measures.  

Hawkins identifies that ‘legal decisions … are not made in a vacuum, but in a broader context 

of demands and expectations arising from the environment in which the decision-maker lives 

                                                           
32

 Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency (OUP 2002). 
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and works’.
33

 Hawkins’ framework conceptually splits macro and micro level forces into 

three areas: surround, field and frame. These ‘areas’ do not have a simple one-way and/or 

linear relationship. Instead, each level can and does influence each of the others; the layers 

are in ‘mutual interaction’.
34

 This means that the surround, field and frame interrelate and 

may sometimes overlap.  

The application of this framework in this thesis is helpful to understanding why the law has 

developed in the ways that it has and the role that equality has played in this. The reality is 

complex and the use of Hawkins’ framework as a heuristic device helps to make sense of the 

various factors which are at play in the provision of special measures both in law and 

practice. Such factors include, inter alia: politics; public pressure and expectation; the 

economic recession and resulting cuts to public spending (particularly with regards to legal 

aid); the conditions in which lawyers work; the processes to which criminal practitioners 

must conform within their particular profession; the knowledge and awareness of those 

working within the criminal justice system about vulnerability and special measures use; and 

their attitudes and beliefs about special measures and different court users. The influence of 

each of these on each other is more easily explored through the use of Hawkins’ framework 

as this facilitates an examination of the relationship between the various layers at play. 

This particular framework was selected due to the similar nature of the research undertaken. 

Hawkins focused on decision-making by the prosecution with regards to health and safety 

breaches. This thesis examines prosecutorial/defence decision-making with regards to special 

measures for vulnerable and/or intimidated court users. Furthermore, the way in which 

Hawkins found decision-makers framed their decisions maps neatly on to my findings with 

                                                           
33

 ibid 31. 
34

 ibid 52. 



11 
 

regards to the legal profession and special measures. This is made more evident in the brief 

overview of the three concepts – surround, field and frames – which follows.  

1.6.1. Surround 

The surround is the social, political and economic environment within which decisions are 

made. There are several elements of the surround which are considered to be influential to the 

law of special measures in this thesis. These include the changing political climate 

surrounding the treatment of defendants and victims in the criminal justice system; the 

economic recession and its impacts on funding to those working within the criminal justice 

system; the development of academic knowledge and a more general concern for the 

treatment of the disabled and mentally unwell; and technological advances which have 

enabled the creation of measures such as the live link and pre-recorded evidence. Hawkins 

notes that the surround is not static since ‘political and economic forces may shift’.
35

 An 

appreciation of this can help to understand why laws continually develop and the approach to 

a particular issue may change over time. 

1.6.2. Field 

The decision field is set within the social surround. It is the ‘legally and organisationally 

defined setting in which decisions are made’.
36

 For the purposes of this thesis, the decision 

field is the criminal justice system, and more specifically the parts of it relating to Crown 

Court trials. The statutes and appellate decisions; organisation of the system (as defined by 

the Criminal Procedure Rules, for example, or the codes of practice); resources (including 

case load pressures and legal aid fees); the structure of the legal profession; and the ideology 

inherent within the profession are all of relevance to a consideration of contextual decision-

making about special measures. 

                                                           
35

 ibid 48. 
36
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1.6.3. Frames 

The decision-making frame is the final strand of Hawkins’ framework. A frame is ‘a structure 

of knowledge, experience, values, and meaning that decision-makers employ in deciding’.
37

 

The way a criminal practitioner frames special measures decisions will affect the outcome of 

their decision. For example, a particular way of framing the situation and the available 

options can alter a criminal practitioner’s view on whether special measures are needed, 

useful, deserved and worth applying for on behalf of a witness or client. Hawkins identified 

four frames – instrumental, organisational, symbolic and legal. These are adopted in this 

thesis, and their meaning is further expanded and adapted in Chapters 6 and 7.  

In summary, Hawkins’ framework is used as an analytical device which helps to organise and 

analyse the various factors at play in the development of the law of special measures and in 

criminal practitioners’ special measures decisions. It is through doing this that an 

appreciation and understanding of the role in which equality plays, and the commitment to 

this principle in law and practice, is ascertained. The surround, field and frame are in a 

symbiotic relationship. This means that changes in the surround can result in changes in the 

way practitioners frame decisions and the organisation of the legal system, just as the way the 

profession frame decisions can affect the organisation of the legal field and vice versa. This is 

demonstrated throughout this thesis and summarised in the conclusion. 

1.7. Thesis plan 

In the next chapter of this thesis I discuss the way that this research project was designed. 

This includes an exploration of the methods adopted and how these are appropriate to 

answering the research questions. Chapter 3 moves on to look at the role of equality in the 

development of the law of special measures up to the enactment of the YJCEA. This starts by 

                                                           
37
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highlighting the notion of equality which underpinned the development of special measures 

for vulnerable and/or intimidated non-defendant witnesses. It then goes on to assess whether 

the exclusion of such defendants from special measures in the YJCEA was justified 

according to the principle of equality which is inherent within this area of the law. In 

considering these questions, the chapter begins to lay the foundations for Hawkins’ 

framework to be used by depicting the organisation of the legal field around the legal 

provisions in existence and how they came to be enacted. 

Chapter 4 explores the extent to which the initial concern for equality has influenced the 

development of the law of special measures for vulnerable and/or intimidated defendant 

witnesses. This is primarily conducted through an analysis of case law and the Parliamentary 

debates around the enactment of new provisions for defendant special measures. This 

provides a further insight into the way in which the legal field is organised. The chapter also 

begins to explore how the way the legal profession frames special measures issues can 

influence the law of special measures, and how this, in turn, can result in bigger changes in 

the surround through legislative intervention. The chapter concludes with a summary of the 

law’s commitment to equality in the current provision of special measures in law. 

The first part of Chapter 5 commences with an insight into the frequency with which special 

measures are used by vulnerable and/or intimidated court users as per my respondents’ 

experiences. The majority of this chapter, along with Chapters 6 and 7, focus on an 

identification and exploration of the barriers to special measures use that my respondents 

identified, and a consideration of why they exist. This part of the thesis relies heavily on 

Hawkins’ conceptual framework. It draws on the context in which the law of special 

measures has developed (the surround) and the way that this has shaped the organisation of 

the legal field to understand why the law seems to operate in this way. Furthermore, it 

requires the application of Hawkins’ various frame devices to the attitudes and approach of 
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criminal practitioners. These layers of analysis are linked together to show how these 

different factors interact and may affect the role that equality plays in the socio-legal 

provision of special measures to vulnerable and/or intimidated court users.  

Chapter 8 is the concluding chapter of this thesis. Here, the role that the principle of equality 

plays in the provision of special measures to vulnerable and/or intimidated court users giving 

evidence in Crown Court trials is summarised. It is concluded that the principle of equality is 

not upheld between all vulnerable and/or intimidated defendant and non-defendant witnesses. 

This means that the law of special measures lacks integrity, since it does not consistently 

protect and support vulnerable and/or intimidated court. The only context in which the non-

provision of special measures to vulnerable and/or intimidated defendants is considered 

justified is in relation to those which require evidence to be obtained from defendants pre-

trial. Otherwise, there should be equal provision of special measures to vulnerable and/or 

intimidated court users, so that the law embodies internal consistency in its commitment to 

the principle of equality. The thesis ends with a presentation of various options for reform 

which could improve the law’s consistency in the provision of special measures to the 

vulnerable and/or intimidated who are required to give evidence in Crown Court trials. These 

are continued judicial reform, ‘piggybacking’ on a current political issue that is likely to be 

the subject of Parliamentary debate and legislation, and targeting the legal field. 

1.8. Conclusion 

It is a fundamental principle of liberal democracy that people should be treated as equals 

absent a good reason for doing otherwise. That the law should demonstrate internal 

consistency in its treatment of individuals before it is just as axiomatic. My thesis is that 

examining the legal and practical provision of special measures in light of these principles is 

illuminating and highlights areas in need of reform.  
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In this chapter I have sketched out how this thesis is developed in what follows. I have also 

introduced Keith Hawkins’ conceptual framework which is adopted in this thesis. This, as 

discussed, helps to organise the various aspects which are relevant to understanding the 

development and provision of the law of special measures both in law and practice, and the 

commitment to equality in this. 

In the next chapter I examine the design of this project and the methods that were adopted. I 

demonstrate how this research has been designed to ensure that the questions are addressed in 

a way that is appropriate to determining the role that equality plays in the provision of special 

measures to vulnerable and/or intimidated court users. Furthermore, the reflective account of 

the research process highlights issues encountered throughout the course of the research and 

the actions taken to overcome them. 
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CHAPTER 2: RESEARCH DESIGN 

AND METHODS 
 

2.1. Introduction  

In this chapter I outline the research design of this project and the methods adopted. I provide 

a justification for the methods chosen and show why they were appropriate to answer my 

research questions. I also discuss the way I obtained access to the legal profession and how I 

selected the sample of criminal practitioners involved in my research. The majority of the 

chapter delineates the research process, involving a discussion of my actions before, during 

and after the interviews, in terms of preparation, data analysis and writing up. The final 

sections of the chapter acknowledge the ethical challenges I faced and how they were 

overcome, as well as highlighting potential criticisms of this study and the approach taken. 

2.2. Research Design 

Examining the commitment to the principle of equality in the provision of special measures 

to vulnerable and/or intimidated court users in England and Wales requires analysis at both 

the legal and socio-legal levels. This thesis was thus designed using a qualitative approach, 

which enables a consideration of both the ‘law in books’ and the ‘law in action’. It seeks to 

understand the reasons underlying the provision of special measures to vulnerable and/or 

intimidated court users and the context of the law’s development. It also seeks to develop an 

understanding of how the law works – what the processes are for securing special measures 
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for a vulnerable and/or intimidated court user and why they are this way. These are aims 

which Hennink et al categorise as most suited to a qualitative research design.
1
 

Ritchie highlights that qualitative research can be used to explore a new or underdeveloped 

subject matter in order to begin to build knowledge around it.
2
 This made it the most 

appropriate approach in this thesis since the use of special measures by all vulnerable and/or 

intimidated court users, in particular such defendant and non-defendant defence witnesses, is 

a phenomenon that is little known about. Therefore, by conducting an exploratory, qualitative 

enquiry, I was able to start to uncover ‘what exists,’ through ‘unpack[ing]’ how the law 

operates as per the experience of the respondents.
3
  

Although qualitative findings rarely provide a measure of frequency in the way that 

quantitative methods can, what they do provide is an ‘insight into a phenomenon and the 

extent to which it is present or absent’
4
 by ‘engag[ing] law’s subjects on the ground’.

5
 By 

using qualitative methods, this thesis begins to highlight some reasons why the law might 

operate in the way the respondents reported by exploring ‘what lies behind, or underpins, a 

decision, attitude, behaviour or other phenomena’.
6

 This research, therefore, begins to 

‘develop theories with both descriptive and explanatory power’.
7
 A quantitative approach was 

inappropriate since identifying the relevant issues at play is a necessary prerequisite to 

attempting to quantify their prevalence.  

                                                           
1
 See Monique Hennink and others, Qualitative Research Methods (SAGE Publications 2011) 16, table 2.1. 

2
 Jane Ritchie, ‘The Applications of Qualitative Research Methods’ in Jane Ritchie and Jane Lewis (eds), 

Qualitative Research Practice (SAGE Publications 2012) 40. 
3
 ibid 27-28. 

4
 Lisa Webley, ‘Qualitative Approaches to Empirical Legal Research’ in Peter Cane and Herbert Kritzer (eds), 

The Oxford Handbook of Empirical Legal Research (first published in 2010, OUP 2012) 935. 
5
 Victoria Nourse and Gregory Shaffer, ‘Varieties of New Legal Realism: Can a New World Order Prompt a 

New Legal Theory?’ 95 Cornell Law Review 61, 75. 
6
 Jane Ritchie, ‘The Applications of Qualitative Research Methods’ in Jane Ritchie and Jane Lewis (eds), 

Qualitative Research Practice (SAGE Publications 2012) 27-28. 
7
 Sharlene Nagy Hesse-Biber and Patricia Leavy (eds), Approaches to Qualitative Research: A Reader on 

Theory and Practice (OUP 2004) 13. 



18 
 

Baldwin’s typology of research conducted in the criminal courts indicates that my study 

serves two main purposes. It begins to ‘demythologize’ practices around special measures; 

identifying that ‘the procedures adopted in the criminal courts fall short of what one would 

expect from reading the standard legal texts’.
8
 It also looks to the pre-trial ‘shaping’ of cases, 

recognising that to ‘understand decisions taken within the criminal courts, the influence of 

pre-trial decision-making needs to be considered’.
9
 All importantly, by engaging with my 

research questions in this way, the research design adopted fosters a ‘context-specific’ 

understanding
10

 of the law.  

2.3. Methods 

In the same way that the research design is driven by the research questions asked in this 

thesis, there exists an equally vital link between the questions asked and the methods adopted 

to answer them. In order to establish the role that the principle of equality has played in the 

development of special measures, an analysis of secondary data sources such as statutes, case 

law, policy documents and Hansard records was appropriate.
11

 Addressing how the principle 

of equality operates in practice involves examining the attitudes and experiences of 

practitioners and means that use was also made of the interview method.
12

 Each of these 

methods is outlined in more detail below. 

                                                           
8
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11

 As advocated by Braun and Clarke, who provide examples of types of research questions and the suitable data 
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2.3.1. Desk-based research 

Documentary research ‘involves the study of existing documents … to understand their 

substantive content or to illuminate deeper meanings’.
13

 Such documents can include 

legislation and case law and are categorised as primary legal sources.
14

 This is referred to in 

this thesis as the doctrinal element of the desk-based analysis. 

The doctrinal analysis in this thesis primarily focuses on ascertaining what the law is and how 

it has developed. The primary sources of doctrine relied on are provisions contained in the 

YJCEA relating to special measures and the competency of witnesses. Appellate decisions of 

the High Court, the Court of Appeal and the House of Lords/Supreme Court are also 

analysed, along with those of the European Court of Human Rights (ECtHR), in order to 

ascertain the role of the courts in the development of defendant special measures. It is 

through a consideration of the judicial reasoning in these cases that the role that the principle 

of equality has played in the development of the law is understood.  

In addition, the Criminal Procedure Rules and Criminal Practice Directions of England and 

Wales are considered, which issue further guidance on the provision of special measures and 

the related procedures.
15

 In order to assist the doctrinal analysis, other documentary sources 

were also studied. These included ‘Best Practice’ documents, produced by and for agents 

within the criminal justice system (for example The Advocate’s Gateway toolkits
16

), which 

highlight the common conceptions of and procedures for best practice.  
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It was not simply a doctrinal analysis of the law that was sought in this project. The social, 

economic and political context in which the law of special measures was enacted and 

operates was also considered.
17

 This contributes to understanding why the law has developed 

in the ways pinpointed through the doctrinal analysis described above and any effect that this 

has on the role of equality in the provision of special measures. While some of the reasons for 

the development of special measures provisions are legal (and thus identifiable through 

purely doctrinal analyses) a more contextual analysis identifies other social, economic and 

political influences. Thus, a documentary analysis was carried out of various policy 

documents, political documents, and through an extensive review of the existing literature. 

Hawkins’ conceptual framework was then used to organise and link the various layers of this 

analysis together to create a fuller picture of the context in which the law has evolved and the 

possible effects of this on its current state.
18

 

The desk-based research was ongoing in the sense that the process of gathering and analysing 

new, updated and amended documentary and doctrinal sources took place throughout the 

study. It was iterative in that I analysed some documents on multiple occasions as my 

perspective changed and my understanding of the law deepened throughout the research 

project. 

2.3.2. Semi-structured, in-depth interviews 

Statistics on the use of special measures in Crown Court trials are not collected centrally by 

the Ministry of Justice or locally by individual court centres. Studies have examined the use 

of special measures by vulnerable and/or intimidated non-defendant prosecution witnesses 
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and various attitudes towards them,
19

 but there has been no attempt to mirror this research 

with regards to vulnerable and/or intimidated defendants
20

 and there is only very limited data 

available on non-defendant defence witnesses.
21

 Accordingly, I undertook a small-scale, 

empirical study to gain an insight into how special measures are used in practice for all 

vulnerable and/or intimidated court users in Crown Court trials. This enabled me to identify 

and explore various factors which may affect their use and the realisation of equality within 

this.  

This small-scale empirical study was conducted through interviews with 18 members of the 

legal profession. The data collated from them highlights many practical and conceptual 

barriers which seem to affect the frequency with which special measures are invoked. It was 

through these interviews that the reasons for the existence of various barriers to the equal use 

of special measures (outside of their legal provision) were uncovered. Identifying and 

evaluating the actual and perceived differences between various vulnerable and/or 

intimidated court users that the respondents considered relevant has enabled a richer, three-

dimensional exploration of the overarching research question of what role the principle of 

equality plays in the provision of special measures. 

                                                           
19

 For example, see Graham Davies and Elizabeth Noon, ‘An evaluation of the live link for child witnesses’ 

(Home Office 1991); Paul Roberts, Debbie Cooper and Sheelagh Judge, ‘Monitoring Success, Accounting for 

Failure: The Outcome of Prosecutors’ Applications for Special Measures Directions under the Youth Justice and 

Criminal Evidence Act 1999’ (2005) 9 International Journal of Evidence and Proof 269; Mandy Burton, Roger 

Evans and Andrew Sanders, ‘Vulnerable and Intimidated Witnesses and the Adversarial Process in England and 

Wales’ (2007) 11(1) International Journal of Evidence and Proof 1; Matthew Hall, ‘Children Giving Evidence 

Through Special Measures in the Criminal Courts: Progress and Problems’ (2009) 21(1) Child and Family Law 

Quarterly 65; Corrine Charles, Special Measures for Vulnerable and Intimidated Witnesses: Research 

Exploring the Decisions and Actions taken by Prosecutors in a Sample of CPS Case Files (Crown Prosecution 

Service Research Team, April 2012); Lisa Bunting, David Hayes and Gillian Clifford, Special Measures for 

Vulnerable Witnesses in Northern Ireland (Department of Justice, Northern Ireland 2013). 
20

 Save for a small amount of data on the use of intermediaries by vulnerable defendant witnesses, see Penny 

Cooper and David Wurtzel, ‘A day late and a dollar short: In search of an intermediary scheme for vulnerable 

defendants in England and Wales’ [2013] Criminal Law Review 4, 16; Joyce Plotnikoff and Richard Woolfson, 

Intermediaries in the Criminal Justice System: Improving Communication for Vulnerable Witnesses and 

Defendants (Policy Press 2015) 249. 
21

 Although McLeod et al found that defence witnesses are less well supported in court that prosecution 

witnesses, see Rosie McLeod and others, Court Experiences of Adults with Mental Health Conditions, Learning 

Disabilities and Limited Mental Capacity Report 1: Overview and Recommendations (Ministry of Justice 

Research Series 8/10, Ministry of Justice 2010) 20. See further section 5.6 (p189). 



22 
 

Interviews were the appropriate method for these purposes as they enable the collation of 

‘empirical knowledge of a subject’s typical experiences’.
22

 In this instance, this was their 

experiences of the application for and use of special measures in Crown Court trials. The 

interviews were semi-structured. I used an interview guide
23

 recording a series of questions 

that I tried to ask all respondents to ensure a basic level of consistency between each 

interview, whilst also pursuing the points made by respondents which were of potential 

interest and value.
24

 The data collected provides an indication of my respondents’ 

experiences of the frequency of applications and the subsequent use of special measures. It 

also provides insights into their experiences of how, when, and why special measures were 

(or were not) invoked.  

Similarly to Jennifer Temkin’s research on prosecuting and defending rape, this research does 

not ‘aim or claim’ to be quantitatively representative.
25

 Despite this, it is ‘sufficient to reveal 

a number of important issues’
26

 about the use of the special measures by vulnerable and/or 

intimidated court users in Crown Court trials. In much the same way as Garland and 

McEwan’s research on the operation of the overriding objective
27

 in criminal trials, the 

interviews that have been conducted for this research provide a mere ‘snapshot of … 

practitioners’ experiences’
28

 of the use of special measures, which highlight areas of potential 

significance. The findings from this research, therefore, are not generalisable to all court 

centres and those working within them. Nevertheless, such an ‘exploratory study’
29

 does 
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provide valuable insights into some of the factors which may be affecting the use of special 

measures by vulnerable and/or intimidated court users in practice.  

2.3.2.1. Sample 

The sample was drawn from two cities in England and comprised eight barristers (four of 

whom also sat as part-time judges, called recorders), five trial judges, and five solicitors. 

These cities were selected on a practical basis, as they were the two in which I had contacts 

from networking at events previously. Since this research sought to gain an insight into the 

experiences of the legal profession in relation to the law of special measures, and I was not 

attempting to produce statistically generalisable findings,
30

 it was not important that the 

sample was demographically representative of the entire legal profession. This was reflected 

in the variety of sampling techniques used to obtain my sample.  

Primarily, my sample was a convenience sample. This involves taking ‘a selection of the 

most accessible subjects’.
31

 While the principal method was one of convenience, it did also 

feature an element of purposiveness, and a very small element of snow-balling. Purposive 

sampling enabled me to keep the goals of the research in mind when selecting respondents,
32

 

‘so as to maximise the richness of information obtained pertinent to the research question’.
33

 

Thus, in constructing my sample, I chose a variety of ‘purposive selection criteria’, which 

indicated the ‘constituencies [that] need[ed] to be represented and with what level of 

diversity’.
34

 These included respondents: 

 from different parts of the legal profession (eg solicitors and barristers) 
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 with a variety of backgrounds in prosecution/defence work 

 with a range of post-qualified experiences (PQE) 

Snowball sampling was used in a minority of cases, where ‘participants propose[d] other 

participants who ha[d] … the experience or characteristics relevant to the research’.
35

 The 

specific demographics of the sample are set out in Table 2.1. The left hand column indicates 

the identifier that is used for each respondent throughout this thesis. They are descriptive of 

the part of the legal profession to which the respondent belongs. This is so that following 

direct quotes or paraphrasing of their views the respondents’ roles can be quickly identified 

by the reader and an interim assessment of their comments and standpoint can be made.  
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Although the findings from this research are not statistically generalisable to the entire legal 

profession or to practices in all Crown Court trials, Lewis and Ritchie highlight that there are 

 

Table 2.1: Respondents’ characteristics 

Identifier Part of Profession Prosecution/

defence 

workload 

split 

PQE Age Gender 

B1 Barrister 50/50 22 40-50 M 

B2 Barrister 80/20 14 30-40 F 

B3 Barrister 40/60 20 40-50 M 

B4 Barrister 40/60 21 40-50 F 

R1 Barrister / Recorder 85/15 35 50-60 M 

R2 Barrister / Recorder 80/20 13 30-40 F 

R3 Barrister / Recorder 50/50 18 40-50 F 

R4 Barrister / Recorder 50/50 19 40-50 M 

J1 Judge  38 60+ M 

J2 Judge  39 60+ M 

J3 Judge  33 50-60 M 

J4 Judge  35 60+ M 

J5 Judge  37 60+ F 

DS1 Defence Solicitor 0/100 15 30-40 M 

DS2 Defence Solicitor 0/100 34 40-50 M 

DS3 Defence Solicitor 0/100 18 40-50 M 

PS1 Prosecution Solicitor 100/0 9 30-40 M 

PS2 Prosecution Solicitor 100/0 6 30-40 F 
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different types of generalisation. They state that qualitative research findings should not be 

held to the same standards as quantitative research findings.
36

 Instead, representational 

generalisation is ‘the extent to which findings can be inferred to the parent population that 

was sampled’ and involves making inferences about the content or range of views and 

experiences and the circumstances that shape and influence them.
37

  

In my fieldwork, I encouraged the respondents to share their direct experiences of special 

measures used in trials in which they had participated as well as times they were aware of 

colleagues using special measures in trials when they themselves had not been directly 

involved. Given the respondents’ collective PQE of over 400 years, adopting this approach 

has enabled me to gain an insight into practices surrounding special measures which goes 

well beyond the personal working lives of the 18 criminal practitioners I interviewed. This 

further validates the findings from this study. Furthermore, I would argue that the insights 

gained into the use of special measures and various barriers to their use can, cautiously, be 

attributed to a wider population than to this specific sample.
38

  

2.3.2.2. Access 

Members of the legal profession are ‘elites’. A person can be categorised as elite with regards 

to their ‘social position relative to the researcher … or relative to the average citizen’; both of 

which are applicable where the legal profession is concerned.
39

 Odendahl and Shaw note that 

access to elite populations is difficult and ‘typically requires extensive preparation, 

homework and creativity on the part of the researcher, as well as the right credentials and 
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contacts’.
40

 I accessed the vast majority
41

 of my sample through two gate-keepers; a legal 

gatekeeper and an academic gatekeeper. These were a recorder from a barristers’ chambers 

and a colleague from Birmingham Law School with established links to the legal profession. 

Gatekeepers provide ‘entry point[s] into a specific community’ and have ‘“inside” 

information’ which helps to identify who would be most appropriate to interview.
42

 While 

this method of recruitment has obvious benefits when attempting to penetrate a community of 

elite professionals, it also places limits on the extent of a researcher’s control over sample 

selection. In light of this, Harvey notes the importance of ‘pursuing multiple avenues for 

gaining access to circumvent the danger of only speaking to people from within a particular 

social network’.
43

 I have minimised this risk by having two independent gatekeepers and by 

providing them with a list of purposive selection criteria. 

A further benefit arising from the use of gatekeepers is that they ‘help … to access the 

community through introductions’.
44

 The fact that my respondents were either approached by 

one of their colleagues from within the legal profession or by an external contact with whom 

they had worked closely in the past helped to establish my credentials as a competent 

researcher. In essence, I had been ‘vouched for’ by the gatekeepers, resulting in respondents 

perceiving me positively.  
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2.4. Research process  

2.4.1. Pre-interviews: preparation  

I commenced my PhD studies in October 2013. In the initial months, I conducted a literature 

review as well as beginning to analyse policy documents, the legislation and relevant case 

law. This helped me to gain a firm understanding of what the law of special measures is and 

how it has developed. Alongside this, I sought to make contacts within the legal profession. 

In March 2014 I met with the Resident Judge at Birmingham Crown Court to discuss 

observing trials featuring special measures use by those giving evidence. I also made contact 

with my legal gatekeeper. I was able to attend several trials in which special measures were 

used. In addition, I contacted one of the court centres trialling a special measure which 

enables pre-recorded cross-examination (s 28 YJCEA).
45

 I was permitted to observe two such 

hearings in the early stages of the pilot scheme.  

Attending court regularly in these early months of my doctoral studies enhanced my 

understanding of Crown Court proceedings. Through ad hoc encounters with members of the 

legal profession, I was able to informally share and test my emerging ideas with them, while 

also gaining exposure to their views. Collectively, these experiences enabled me to 

familiarise myself with the legal terminology, referred to by Kvale as ‘master[ing] the 

technical language’.
46

 This was useful for the development and expansion of my substantive 

knowledge. The experience of interacting with the legal profession also served to increase my 

confidence and ability to do so effectively prior to the commencement of my interviews. 

The legal gatekeeper was an invaluable contact in these early stages of my research. As well 

as securing my access to trials involving special measures, they were able to confirm and 
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explain parts of the procedure with which I was unfamiliar. When interviewing an elite, a 

researcher needs to be ‘well-prepared … [and] have a thorough knowledge of [their] whole 

field of research’.
47

 Furthermore, ‘the more professional and well informed you appear to 

your interviewee, the more likely you are to gain his/her respect and with it the whole tone of 

the interview will be improved’.
48

 Checking procedural information with the gatekeeper 

helped me to ensure I was adequately prepared for the interviews. For example, I had asked 

the legal gatekeeper if I could attend a Plea and Case Management Hearing (PCMH), where I 

had assumed that special measures applications would be orally made and contested. I 

learned from the legal gatekeeper that special measures applications are made on paper, 

ahead of the PCMH, and that they are rarely contested.
49

 This enabled me to tailor my 

interviews accordingly.  

The legal gatekeeper also assisted with the formulation of interview questions. I first prepared 

an interview guide with the assistance of my supervisors, before meeting with the gatekeeper 

to discuss the appropriateness of the questions I was proposing. This enabled me to avoid 

phrasing questions in a way which might have seemed misconceived to the respondents.
50

 

This was important to avoid the respondents feeling as though their time was being wasted by 

an inexperienced doctoral researcher. To this end, I also conducted a pilot interview with the 

legal gatekeeper. This helped me to identify questions which may not have worked well in 

the interview setting and to amend them accordingly. Furthermore, it was an opportunity to 
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practice my interview technique, which increased both my confidence and competence before 

the fieldwork commenced. 

Once the interview guide was completed and ethical clearance had been secured from the 

University of Birmingham, I began to make contact with my respondents. My legal and 

academic gatekeepers approached potential respondents who matched (as closely as possible) 

the purposive selection criteria stipulated. Following their verbal agreement with the 

gatekeeper to participate their names and contact details were passed on to me. I then emailed 

them individually to confirm their willingness to take part in the research and to arrange a 

convenient time and place to conduct the interview. Attached to the email were a research 

summary, a consent form, and a respondent questionnaire.
51

 This questionnaire enabled the 

collation of information about their professional background prior to the interview. Copies of 

this paperwork can be found in the appendices. 

2.4.2. Interviews 

The interviews took place between November 2014 and April 2015. I slightly adapted my 

interview guide depending upon the part of the profession to which the respondent belonged. 

For example, I rephrased some of the questions if the respondent was a barrister versus a 

solicitor, or if their background was one of defence, prosecution, or a mixture of both. This 

meant that the questions were appropriate for each respondent in my diverse sample. The 

majority of the interviews took place in chambers. Those with solicitors, however, took place 

in coffee shops as they did not have adequate facilities to host the interviews in their firms. 

The interviews were scheduled to last for one hour – the shortest was 42 minutes and the 

longest was 1 hour 55 minutes. They were all recorded using a password protected electronic 
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device and I also took intermittent notes. Fully informed consent
52

 was obtained from all 

respondents prior to the interview starting. 

I dressed smartly and was always punctual for arranged interviews in order to demonstrate 

my professionalism.
53

 The existence of a tripartite relationship between me, the gatekeeper, 

and the respondents they had recruited on my behalf meant that a familiarity with the 

gatekeeper was an area of common ground shared with the respondents. Richards identifies 

the interviewer establishing common interests with interviewees as important to building 

rapport.
54

 While I organised and distributed the relevant documents to the respondent for the 

interview and set up my recorder, conversation between the respondent and I often centred on 

how we each knew the gatekeeper and how they had come to be involved in the project. This 

created a relaxed atmosphere in the lead up to the interview starting.  

Throughout each interview I was friendly but assertive, having initially set out the areas the 

interviews would cover
55

 and how long it would take. A careful balance was maintained 

between demonstrating a sufficient level of knowledge about the areas of law under 

discussion to establish some credibility with the respondents
56

 and possessing a ‘deliberate 

naiveté’ by remaining open to new and unexpected insights.
57

 McDowell’s reflections on her 

strategies of self-presentation seem apt to demonstrate my own approach, as I manoeuvred 

between the personas of ‘whizz kid’ and ‘naïve laywoman’ throughout the interview.
58

 At the 

start of the interview, the respondents were given a brief outline of the areas of the law for 
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discussion.
59

 I explained that these were for their reference as there was no expectation that 

they could remember the legal provisions verbatim. This sought to make the respondents feel 

more at ease, as well as, I think, contributing to their perception of me as a credible and well-

organised researcher.  

To an extent, and as is appropriate in semi-structured interviewing, I ‘let the interviewee 

teach [me] what the problem, the question and the situation is’.
60

 I did this by ensuring that 

the questions asked were mostly open ended, to provide respondents ample opportunity to 

engage in in-depth discussions.
61

 This was the most desirable approach since it allowed for a 

degree of flexibility in the flow of the conversation while retaining a degree of interviewer 

control. This willingness to digress from the interview guide enabled me to clarify and enrich 

my understanding,
62

 whilst eliciting specific examples of the respondents’ experiences, and 

not just general opinions.
63

 Such a ‘relatively fluid’ approach was desirable in this 

exploratory research project, as it allowed the research to unfold and develop as I learned 

more about the field.
64

 

The respondents were unlikely to feel inferior to me as the researcher.
65

 This was for several 

reasons, including, inter alia, their elite position as members of the legal profession, the fact 

that I am not professionally qualified, and that I am a young (at the time of the interviews I 
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was 23/24 years old), female, doctoral researcher.
66

 According to Brinkman and Kvale, the 

absence of interviewee inferiority makes it possible to challenge respondents’ statements.
67

 

The type of knowledge generated in an elite interview can therefore be ‘that [which] has been 

found to be valid through conversational and dialectical questioning’.
68

 Having established a 

good rapport with the respondents, I felt comfortable challenging inconsistencies I had 

perceived in their responses. This was done in two ways.  

First, I proved my own knowledge to the respondents, and on occasion revealed my own 

views about matters in discussion, to prompt further justification from respondents. This led 

to the generation of much richer and more detailed data. Second, throughout this dialogue 

with respondents, I took the opportunity to ‘cross-check sources’.
69

 I did this by referring to 

some general views obtained in previous interviews
70

 to which current respondents could 

agree, disagree and/or expand upon. These techniques were very useful in developing the 

responses of those interviewed as well as enhancing my own understanding of the practices 

experienced in Crown Court trials. This approach thus added to the respondents’ perception 

of me as a credible researcher, whilst doubling as a process of ‘member checking’ or 

‘respondent validation’; a method of checking the conclusions you have reached with future 

respondents.
71

  

The fluidity fostered within interviews was also adopted between interviews. I transcribed the 

interviews myself throughout the fieldwork process and kept a research journal of my 
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observations. On the basis of these reflections, the interview guide was adapted for future 

respondents as new information was obtained and my perspective changed. This resulted in 

my ‘simultaneous involvement in data collection and analysis’, which enabled me to pursue 

emerging interests and themes.
72

 Charmaz suggests that self-transcription is the best way to 

study your data from the start
73

 by noting points of interest and adapting the interview guide 

in light of such. Kvale describes this as a process of ‘getting wiser’ in exploratory studies; 

where new understandings and discoveries are used and explored in the remaining interviews 

by adapting the interview guide accordingly.
74

 These techniques were adopted throughout my 

fieldwork and were the key to its success. For example, prior to my interviews, I had 

expected that the respondents would reveal that, despite the seemingly unequal statutory 

provision of special measures to vulnerable and/or intimidated court users, in practice they 

were invoked on a more equal basis in criminal trials. I learned early on that, as per my 

respondents’ experience, this was not the case. It was, therefore, vital that I embraced this 

fluid approach to my interviews.
75

  

The interviews seem to have been a positive experience for many of the respondents 

involved. I believe that the conversational nature of the interview as well as my willingness to 

challenge their views contributed to this. The respondents showed that they had ‘obtain[ed] 
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new insights into their life situation’,
76

 as is demonstrated from the two quotes below. B3 

reflected on the interview following its conclusion, stating: 

[The interview] has actually been quite informative because it’s a very useful stone to 

look under. We are sort of stuck on hamster wheels in a sense and although we do, all of 

us, like to think that on a good day we are really good at our jobs … I take particular 

pride in getting immersed in whatever case I’m doing and looking after the people I 

represent … but actually, I have to say that, I’ve not applied my mind to many of the 

things you’ve said; particularly with special measures on the defence side. …It’s a really 

good thing to consider. Thank you. 

 

Similarly, DS1 said: 

It is though, having discussed it, something [the availability of special measures] I 

perhaps ought to give more thought to generally. If I think I have a particularly 

vulnerable defendant, should I be trying to get special measures? …it’s given me some 

food for thought. 

 

2.4.3. Post-interviews: analysis  

I followed up each interview with a brief ‘thank you’ email. Having reflected on the 

interview, a small number of respondents replied to this with further information or 

comments that they wished to add to our discussion. With their consent, I added this to their 

interview transcript (noting that it was from further email correspondence). Some of the 

respondents also offered to approach their colleagues to ask if they too would participate in 

my research. This is further evidence to suggest that they found the interview to be a positive 

experience.  

I transcribed the interviews within two working days of each being conducted. I anonymised 

them instantaneously, replacing respondents’ names with the appropriate identifier, and 

removing any references to specific court centres, colleagues, and names of clients or 

witnesses. Once the interviews had been transcribed, I deleted the recordings.   

Following the conclusion of all of the interviews, I conducted a thematic analysis of the 

complete data set. Clark and Braun highlight that this method of analysis is one which 
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‘provid[es] a systematic approach for identifying, analysing and reporting patterns – themes – 

across a dataset … not tied to a particular theory’.
77

 In my project, it was used as a 

‘contextualist’ method; exploring ‘the ways individuals make meaning of their experiences, 

and, in turn, the ways the broader social context impinges on those meanings’.
78

 I was able, 

therefore, to analyse the respondents’ experiences, and to consider how they approached and 

framed particular situations, whether considerations of equality affected these decisions, and 

if so, whether they did so consistently. This was then set alongside the seeming influence that 

the legal system and the wider political, economic and social context had on their 

experiences. This all drew heavily upon, and fitted well into, my conceptual framework using 

Hawkins’ concepts of surround, field and frames.
79

  

The NVivo computer program was used to code, organise, manage, and store the data.
80

 

Coding is the process of reviewing the data and ‘giving labels to component parts that seem 

to be of potential theoretical significance’.
81

 It brings together data that is indicative of 

similar actions, ideas or processes,
82

 segregating patterned responses into themes.
83

 Bryman 

notes that coding is in a ‘constant state of potential revision and fluidity’ since the codes and 

the data within them are subject to continual comparison against other codes.
84

 

I adopted an inductive approach to identifying themes. This means that the coding was ‘data-

driven’, whereby the codes are identified from within the data itself.
85

 Coding the data 

‘without trying to fit it into a pre-existing coding frame’ has thus ensured there is a strong 
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link between the themes and the data. 
86

 I combined semantic and latent levels of thematic 

coding.
87

 Semantic coding begins with an examination of the explicit or surface meanings of 

the data.
88

 Latent level analysis goes beyond this, to explore ‘underlying ideas, assumptions 

and conceptions’.
89

 Initially, when beginning the analysis of the first few transcripts, I 

adopted a semantic approach. This enabled me to focus on what the respondents said and the 

surface meanings of such, which increased my familiarity with the data. This type of analysis 

was useful to collate descriptive information regarding the frequency with which each 

respondent had experienced particular special measures being used, and by whom. I 

combined this with latent level coding in order to examine any insights into why special 

measures were invoked for some vulnerable court users and not others, by looking beyond 

what the respondents said and delving deeper in order to theorise about what may be driving 

such practices. 

As advocated by Braun and Clark, I continually coded and re-coded my data, identifying 

themes and trends and exploring any relationships between them. This was in pursuit of the 

production of a ‘thematic map’; within which the themes should ‘capture the contours of the 

coded data’ and ‘accurately reflect the meanings evident in the data as a whole’.
90

 On 

occasion, some of the data did not fit with the themes identified. To deal with this ‘deviant 

case analysis’ was used to further analyse such outliers.
91

 This ensured that important 

nuances were not overlooked when developing my research findings.  
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2.5. Ethical challenges 

Due to the use of gatekeepers in obtaining the sample, the anonymity of respondents could 

not be guaranteed. This is because the gatekeepers knew who had participated and may thus 

be able to attribute comments quoted in this thesis to the individual respondents using the 

information in Table 2.1. It is also possible that the respondents themselves could figure out 

who else has (or may have) participated in the research in the same way. This risk was 

discussed with the respondents prior to the interview. I have still tried to protect their 

identities as much as possible. For example, I have not attributed comments or views to 

named participants
92

 and have removed other identifying details from their transcripts such as 

the names of cases, clients, and other criminal practitioners with whom they have worked.  

As noted by Braun and Clark, when doing qualitative research, ethics are more complicated 

and the situation is ‘potentially more uncertain, complex and nuanced … partly because of 

the fluidity of qualitative research designs’.
93

 On occasion, the respondents would probe me 

on who else I had interviewed. I dealt with this by reminding them that, just as their identity 

would be kept confidential, so would the identity of other participants. Other questions that 

respondents asked included which other chambers or firms I would be interviewing people 

from. I decided that to share this information with the respondents would risk the 

identification of other participants or at least the arousal of suspicion as to who else was 

involved in the project. For this reason, I declined to disclose the information and instead 

would typically respond in one of two ways. I either said I had not finished recruiting yet 

(and asked if they had any suggestions for where to seek further respondents), or told them 

that I could not remember off the top of my head, and politely reminded them that even if I 

could, I could not share the information with them so as to minimise the identifiability of the 
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other respondents. These responses were accepted and demonstrated my commitment to the 

promise to be discrete with regards to research participation.  

Earlier in the chapter, I noted that I checked the validity of the conclusions reached from 

early interviews by ‘cross-checking’ them with respondents later in the fieldwork process. In 

doing so, I was careful to remain ethically sensitive, and not breach the promised 

confidentiality of the participants involved. I made sure that the views I shared were general 

and not specifically attributed to any individual respondent or particular part of the legal 

profession, but rather to an anonymous majority. Furthermore, I was careful not to tell the 

respondents how many others had been interviewed. Instead, I kept things vague by saying, 

for example, ‘I have done quite a few interviews now, and it seems that a rather common 

view of the live link provision is that …’ I avoided the alternative approach, of saying, for 

example ‘a defence barrister I interviewed last week said that…’ because I felt that this 

heightened the risk that this hypothetical defence barrister could be identified. 

2.6. Potential criticisms of the research design 

2.6.1. Limitations of interview data 

Despite the distinct advantages of using semi-structured interviews for this project, it is a 

method which is not without criticism. Miller and Glassner state that, while knowledge of the 

social world beyond the interview interaction can be obtained,
94

 there are fears that 

respondents may be ‘concerned to bring the occasion off in a way that demonstrates his or her 

competence as a member of whatever community is invoked by the interview topic’.
95

 It is 

clear from previous studies that what respondents say they do in interview is not always 

consistent with what they actually do in reality. For example, in Newman’s study of defence 
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lawyers he first observed the lawyer’s practices before interviewing them.
96

 Despite having 

conducted the period of observation with their knowledge, the lawyers still claimed when 

questioned in interview to behave in ways quite different to those that Newman had himself 

observed.
97

 The risk that my respondents behave differently to the way they presented to me 

in interview seems particularly acute in my research for two reasons.  

First, I did not conduct a period of observation in my study. I had initially planned to do so, 

but later decided that this would not be a realistic endeavour. Since applications for special 

measures are made on paper ahead of the trial and due to the time constraints inherent in 

doctoral study, it would have been very difficult to observe the special measures process from 

start to finish in a Crown Court trial.
98

 The absence of ethnography in my research, therefore, 

means I have no observation data against which to test the validity of the responses elicited in 

interview. The second reason that the risk of dishonest or inaccurate answers from 

respondents may be problematic in this project arises from the involvement of the legal 

gatekeeper. This may have affected the interviews because the respondents could still have 

felt in some way accountable to the legal gatekeeper (who was often senior to the respondents 

that they had recruited). Given the likelihood that the legal gatekeeper could probably, if they 

desired, work out who had said what in the interviews (as discussed in section 2.5), this may 

have affected the answers that some respondents chose to give. 

Despite these concerns, I would argue that the nature of the insights I obtained goes some 

way to affirming their validity. The interviews showed, as is discussed in section 5.2, that the 

respondents rarely apply for special measures for vulnerable and/or intimidated defendant 
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and non-defendant defence witnesses. Many respondents also revealed their lack of 

awareness that such measures are available in law to these court users. It seems unlikely that 

a respondent would falsely claim in interview not to know and use the law (when they 

arguably ought to), when actually, in practice, they do invoke the provisions that they 

claimed not to know existed. Furthermore, by demonstrating my commitment to maintaining 

confidentiality when probed by respondents, I hope to have abated any respondents’ potential 

concern regarding the disclosure by me of their responses to the gatekeeper and any potential 

repercussions. 

Where the issue of ‘why’ the special measures are not invoked is concerned, the validity of 

the respondents’ comments is perhaps more problematic. As is discussed in later chapters of 

this thesis, however, my findings often reflect and complement those from pre-existing 

studies. Furthermore, I have presented various findings from these interviews at The 

Advocate’s Gateway conference and the Socio-Legal Studies Association conference. Both 

of these conferences were well attended by criminal practitioners, and the feedback I received 

was positive. This is not to suggest that all of the respondents have provided entirely accurate 

accounts in their interviews. However, the combination of the above factors gives me the 

confidence that, provided the findings from my research are interpreted in the context of 

lawyers’ working conditions and are not overstated, they are both valid and defensible. 

2.7. Conclusion  

This chapter has outlined the design of this research project and the methods adopted to 

ensure that this thesis answers the research questions set out in Chapter 1. This is a qualitative 

research project, combining documentary analysis with 18 semi-structured interviews with 

members of the legal profession. The empirical element should be viewed as providing an 

insight into the provision of special measures to vulnerable and/or intimidated court users in 
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practice, in the absence of the availability of more widely collected data. Despite the small 

sample, this chapter has provided reasons for why the findings of this project should be 

regarded as significant.  

The next chapter begins to explore the development of the law of special measures. The 

conception of equality that underpinned the development of special measures for vulnerable 

and/or intimidated non-defendant witnesses is uncovered. The remainder of Chapter 3 then 

assesses whether the exclusion of defendant witnesses from the initial special measures 

provision consistently upheld this principle of equality. This is done by exploring the 

differences between vulnerable and/or intimidated defendants and non-defendants and 

assessing whether these justify the differential provision of special measures.
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CHAPTER 3: SPECIAL 

MEASURES DEVELOPMENT (UP 

TO YJCEA 1999) 
 

3.1. Introduction 

In this chapter I focus on the development of the law of special measures up to the point of 

the enactment of the Youth Justice and Criminal Evidence Act (YJCEA) 1999. I first look at 

the provision of special measures to vulnerable and/or intimidated non-defendant witnesses to 

determine the nature of the principle of equality that underpinned these provisions. I then turn 

to consider the exclusion of vulnerable and/or intimidated defendant witnesses from this 

legislation to assess whether their exclusion was in keeping with the law’s commitment to the 

equality principle on which the 1999 Act was built. This involves identifying the differences 

between the defendant and non-defendant witness cohorts and evaluating their relevance in 

relation to special measures. This enables a conclusion to be reached about whether the 

exclusion of defendants from the 1999 special measures scheme renders the law of special 

measures internally incoherent. The final section of this chapter outlines the potential 

consequences, both in principle and practice, of the exclusion of vulnerable and/or 

intimidated defendant witnesses from the provision of special measures in Crown Court 

trials.  

Before all of this commences, the first section of this chapter provides an outline of the 

current eligibility for special measures for non-defendant witnesses as per the YJCEA.  
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3.2. Non-defendant witnesses: eligibility 

Special measures are available to vulnerable and/or intimidated non-defendant witnesses 

under the YJCEA 1999. This legislation was enacted following Speaking up for Justice, a 

report considering the treatment of vulnerable and intimidated witnesses in the criminal 

justice system.
1
 The measures, as outlined in section 1.2, include screens

2
, the removal of 

wigs and gowns
3
, evidence in private

4
, live link

5
, pre-recorded evidence in chief

6
 and cross-

examination,
7
 and the assistance of an intermediary

8
 and/or communication aids.

9
 The broad 

purpose of these special measures is to facilitate best evidence (referred to in the Act as the 

most ‘complete, coherent and accurate evidence’
10

) from a vulnerable and/or intimidated 

witness. 

The 1999 statutory special measures scheme was applicable to all non-defendant witnesses, 

whether for the prosecution or defence, including the complainant. All defendant witnesses 

were excluded.
11

 The reasons for this are discussed later in this chapter (section 3.5) and the 

development of the law for defendant witnesses is the subject of Chapter 4. With regards to 

non-defendant witnesses, section 16 and section 17 of the YJCEA define respectively 

‘vulnerability’ and ‘intimidation’ for the purposes of the Act.  
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3.2.1. Vulnerable witnesses 

Eligibility for special measures based on vulnerability differs according to the age of the 

witness. Children, ie those under 18
12

 at the time they are required to give evidence, 

automatically qualify for special measures since the sole criterion for their eligibility is age.
13

 

For adult witnesses, eligibility for special measures is dependent on the court considering that 

the quality of their evidence is likely to be diminished.
14

 This can be for three reasons: that 

they are suffering from a mental disorder as per the Mental Health Act 1983;
15

 a significant 

impairment of intelligence or social functioning;
16

 or a physical disability or disorder.
17

 

The full range of special measures is available to witnesses qualifying under any of the above 

criteria.
18

 The Act is clear that decisions about whether a witness should have special 

measures, and which ones, should take the witness’ views into account.
19

 That said, for child 

witnesses in sexual or violent cases, the primary rule is that any relevant recording is 

admitted under section 27 as evidence in chief, and further evidence elicited from the witness 

through cross-examination is done via the live link.
20

 However, if the child witness wishes to 

give evidence in an alternative way, the court may permit this so long as it will not result in 

the diminution of the witness’ evidence.
21

 Usually, this requires screens to be used instead
22

 

but this can be further challenged by a witness who wishes to give evidence in court 
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unaided.
23

 Decisions to eschew the primary rule should be decided on the basis of the 

witness’ wishes and the factors contained in section 21(4C); such as the witness’ age and 

maturity and the nature and alleged circumstances to which the proceedings relate. In 

summary, although there remains a presumption that evidence from a child complainant of 

particular offences is received in a particular way, subject to quality safeguards this is now 

rebuttable. 

3.2.2. Intimidated witnesses 

Intimidated witnesses are those whose quality of evidence is likely to be diminished due to 

their fear or distress in connection with testifying in the proceedings.
24

 In determining this, 

the nature and circumstances of the offence to which the proceedings relate;
25

 the age of the 

witness;
26

 and the behaviour of the accused or their supporters towards the witness are 

relevant factors.
27

 Furthermore, the witness’ social and cultural background; ethnic origins; 

domestic and employment circumstances; religious beliefs; or political opinions are 

considered.
28

 Finally, a complainant of a sexual offence who is required to give evidence is 

automatically eligible for special measures assistance unless they do not wish to use them.
29

 

For witnesses who qualify for special measures under section 17, all measures are available 

with the exception of provisions for intermediaries and communication aids.
30

 This is because 

these latter measures are designed to facilitate the communication of those who are 

vulnerable. 
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3.3. Motivations underpinning special measures development 

Special measures were not an entirely new creation when the current statutory scheme was 

enacted in 1999. Already in existence were statutory provisions for the court to be closed to 

the public while children give evidence;
31

 for some children to be cross-examined by live 

link;
32

 and for pre-recorded evidence to be admitted as their evidence in chief.
33

 Furthermore, 

the judiciary had authorised the use of screens by some witnesses in criminal trials.
34

 Thus, in 

part, the YJCEA codified the existing law and made it more accessible through the 

‘standardisation of language and approach’.
35

 The 1999 Act also expanded both the range of 

special measures and to whom they are available. To understand why special measures were 

initially enacted and have developed, it is necessary to look back to the late 1980s. This was 

when the rules of evidence were first amended to allow vulnerable witnesses, historically 

excluded from the criminal process, to give evidence, and the mediums through which they 

could give it were first expanded. It is through this examination that the extent to which 

equality influenced the development of special measures law is uncovered.  

3.3.1. Corroboration and competency 

Spencer notes that the rules of evidence in the 1980s ‘conspire[d] to ensure that child 

witnesses either went unheard, or if they were heard, were disbelieved’.
36

 The competency 

and corroboration rules were particularly problematic in this regard. Witnesses were required 

to give evidence under oath, and to do so they needed to understand the nature of the oath. 

The Court of Appeal stated that this required that the witness had: 
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[A] sufficient appreciation of the solemnity of the occasion, and the added 

responsibility to tell the truth … over and above the duty to tell the truth which is 

an ordinary duty of normal social conduct.
37

  

 

If a child witness surpassed this hurdle, they could give sworn evidence. The common law 

then presented further obstacles. A judicial warning to the jury was required to the effect that 

it is ‘dangerous’ to convict on a child’s sworn, but uncorroborated, evidence.
38

 This meant 

that for a sound prosecution case involving a child’s evidence it was often necessary that 

there were multiple sources of admissible evidence.  

If a witness was not considered as sufficiently mature to understand the nature of the oath, 

then they could only give their evidence unsworn.
39

 Convictions solely based on unsworn 

evidence were prohibited.
40

 The unsworn evidence of one child could not corroborate the 

unsworn evidence of another child. The combination of these rules presented serious barriers 

to prosecuting those alleged to have offended against children. This came to be seen as 

problematic, especially in the light of an increasing number of high profile child abuse cases 

in which the defendant was acquitted or even not prosecuted.
41

 Thus, following a Home 

Office paper reviewing existing psychological research on children’s evidence and its 

reliability,
42

 Parliament amended the legislative provisions to repeal the rule that unsworn 

evidence must be corroborated.
43

 They also abolished the need for a judicial warning about 

the supposed dangers of sworn, uncorroborated evidence.
44

 These amendments were the first 

to alter the way that children, and their evidence, were received in court. 
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3.3.2. The Pigot Report (1989) 

An appetite for adaptations to be made to trial processes developed.
45

 In 1988 an advisory 

group was set up, headed by HHJ Pigot, to consider the use of video recordings as a method 

of obtaining evidence from children and other vulnerable witnesses. The Pigot Report 

attributed the desire for adaptations to be made to criminal trial proceedings to emerging 

evidence indicating that cases of child abuse were increasing in both severity and 

frequency.
46

 Research conducted by the NSPCC in the mid-1980s
47

 indicated that known 

cases of sexual abuse had increased eight-fold and the number of children registered with 

serious or fatal injuries as a result of physical abuse had doubled.
48

 The NSPCC also found 

that prosecutions were planned in only 9% of the physical abuse cases and 28% of the sexual 

abuse cases that they had trailed throughout their research.
49

  

The NSPCC explained these low prosecution figures to the Pigot committee as evidence of 

the ‘unwillingness by the children to give evidence and an unwillingness by parents to put 

their children through a traumatic court experience’.
50

 This assumes that the children in these 

cases were competent to testify. Although the corroboration requirement for unsworn 

evidence had already been abolished, the burden of proof was on the party calling a witness 

to demonstrate that, if they were younger than 14, the witness understood the oath and 

importance of telling the truth sufficiently well to give sworn evidence.
51

 Whether evidence 

was sworn or not remained relevant to the weight the jury might attach to it. The case of 
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Wallwork
52

 was particularly damaging for the perceived capability of child witnesses to give 

even unsworn evidence. The Court of Appeal ruled that relying on evidence of a five year old 

was ‘ridiculous’.
53

 This resulted in ‘the abandonment of prosecutions for a large number of 

serious violent and sexual offences against children’.
54

 The Pigot committee thus 

recommended that the competency requirement was abandoned, and that relevant 

understandable evidence from all witnesses should be heard where possible.
55

 

If a child was competent to testify, then an additional set of barriers to securing the 

conviction of those committing offences against children still existed. This is what Spencer 

described as the ‘adversarial package’:
56

 the combination of rules necessitating a witness 

giving evidence orally, in open court, in the presence of the defendant. As highlighted by 

McEwan, problems are clearly evident where victims and witnesses ‘cannot or will not give 

evidence’ due to their vulnerabilities not being catered for by the system.
57

 Criminal 

courtrooms were intentionally designed to be grand and somewhat intimidating 

environments.
58

 In Crown Court trials, the presence of the judge, several lawyers, members 

of the press and public, the jury and the defendant can mean that the very notion of publically 

giving oral evidence is challenging.
59

 Caution should be exercised when labelling a 

complainant a victim prior to the conviction of an individual because it may be deemed to 

‘inappropriately prejudge the outcome of the prosecution case’.
60

 That said it is of course true 
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that many alleged victims will, in fact, be victims in the lay sense of the word (ie they will 

actually be the victim of a crime).
61

 As a result, recalling past traumatic events in evidence is 

likely to be particularly distressing for such individuals, irrespective of the environment in 

which this is done. The combination of these issues relating to a witness’ experience in court 

can be referred to as ‘secondary victimisation’.
62

 

In response to these problems, the Pigot committee highlighted that ‘quite radical changes are 

… required if the courts are to treat children in a humane and acceptable way’.
63

 It advised 

that video-recorded evidence in chief should be permitted in criminal trials in addition to the 

existing provision for evidence by live link. It also recommended a series of other courtroom 

adaptations to better accommodate child victims/witnesses. These included pre-recording 

cross-examination in a preliminary hearing and admitting it as video evidence, and possibly 

an ‘interlocutor’ (now known as an intermediary) to relay questions between counsel and a 

very young child. The Advisory Group recommended that the measures be available to 

witnesses of violent offences under the age of 14, and to witnesses of sexual offences under 

the age of 17.
64

 

The Advisory Group also recommended that video recorded evidence be made available to 

adult ‘vulnerable’ witnesses who ‘would be likely to suffer an unusual and unreasonable 

degree of mental stress if required to give evidence in open court’.
65

 They stated that the test 

for vulnerability should ‘have regard to the age, physical and mental condition of the witness, 
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the nature and seriousness of the offence charged and of the evidence which the witness was 

to give’.
66

 Furthermore, they recommended a rebuttable presumption that alleged victims of 

sexual offences are vulnerable witnesses.
67

 

It is evident from these recommendations that the Advisory Group was driven by concerns 

relating to the well-being and humane treatment of young and vulnerable witnesses. In part, 

these issues were considered to emanate from the failure of the criminal justice system to 

bring to justice those who offended against such individuals. They also related to, and were 

intrinsically linked with, their treatment in criminal trial proceedings. The Advisory Group 

recognised that to remedy these issues required the differential treatment of disadvantaged 

(children and vulnerable adult) witnesses. For witnesses of all ages and abilities to be 

afforded humane treatment, some would need additional assistance at trial. Though not 

referred to explicitly, this embodies the sentiment of equality as espoused by Aristotle, 

achieved by treating ‘like people in a like manner, and different cases differently’.
68

 This 

conception of equality involves a principle of equity,
69

 to achieve a standard of equal 

treatment through justified differential treatment. In the special measures context, the 

disadvantaged position in which children found themselves under the then law justified their 

differential treatment through the provision of special measures. I discuss this notion of 

equality further in section 3.4 

The influence of developments in the surround – ‘the broad setting in which decision-making 

activity takes place’
70

 – on the adaption of criminal procedures is evident in this context. For 

example, awareness grew of the prevalence of particular offences against children and the 

difficulties faced by these children if they were required to give evidence in court. The social 
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and political dissatisfaction with the treatment of children arising from this increased 

awareness and the assumed failure of the criminal justice system to convict those offending 

against children affected the agenda and the debates within the legal field. This sparked 

challenges to assumptions about children’s evidence and its perceived unreliability which 

were affecting CPS decisions to prosecute and judicial decisions regarding witness 

competence. Alongside these developments, technological advances in the surround, which 

enabled video evidence to be developed, strengthened the case that evidence could be 

obtained from children via an alternative method to the traditional in-court approach. 

3.3.3. Post-Pigot 

Following the publication of the Pigot Report, section 32A was inserted into the Criminal 

Justice Act 1988
71

 to permit video recorded evidence to be admitted as a child’s evidence-in-

chief. Furthermore, Pigot’s advice in relation to the competency of witnesses was acted upon 

through the insertion of section 33A into the Criminal Justice Act.
72

 This allowed children’s 

evidence to be unsworn and admitted at the judge’s discretion regardless of the child’s age. 

The other recommendations, for example that existing measures be made available to 

vulnerable adult witnesses, were not acted on immediately. Neither were the 

recommendations for pre-recorded cross-examination or ‘interlocutors’.  

The Home Office did, however, commission research into the difficulties of witnesses with 

learning difficulties.
73

 Similarly to child witnesses, learning disabled witnesses were also 

subjected to arbitrary competency rules. For example, in order to give sworn evidence, a 

witness must understand the oath.
74

 If they did not, they were unable to give evidence at all, 

since (unlike for children) there was no provision to allow adult witnesses to give unsworn 
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evidence. Sanders et al. noted that these competency rules negatively affected decisions to 

prosecute
75

 and also that, at trial, cases were prone to collapse due to the judge ruling key 

witnesses suffering from learning disabilities as incompetent.
76

  

Sanders et al also found that ‘many of the [common law] measures that ha[d] been introduced 

to make court appearances less terrifying for children [were] sometimes appropriate for adults 

with learning difficulties’.
77

 These measures included the removal of wigs and gowns, the 

presence of a support person for the duration of a witness giving evidence, and the use of 

screens. Though the provisions for live link and video-recorded evidence were only 

statutorily available to child witnesses, the researchers also viewed these as ‘potentially a 

useful means for many people with learning disabilities to give evidence’
78

 in addition to 

those recommended by the Pigot committee which had not yet been enacted.
79

 Sanders et al 

made no explicit references to equality in their report. Its sentiment, however, remained 

apparent in the acknowledgement that adaptations to criminal proceedings would assist 

disadvantaged adults to participate, in the same way that they had helped child witnesses. The 

presence of a learning disability was thus viewed as a convincing reason for unequal 

distribution.
80

  

As well as an increase in knowledge regarding various disabilities, research had also been 

conducted regarding other categories of witnesses. For example, research on the different 

types of intimidation to which some witnesses were subjected and its potential effects was 
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carried out.
81

 Offences punishing the intimidation of witnesses were legislated for in 1994.
82

 

Furthermore, an understanding of the particular difficulties encountered in court by rape 

complainants began to develop.
83

 Hawkins’ work provides us with a useful way to 

conceptualise these developments.
84

 Knowledge in the surround grew about the difficulties 

and capabilities of those with learning disabilities, rape victims and intimidated witnesses in 

the criminal justice system. This expansion of knowledge began to transform the way that 

those working and researching in the legal field viewed these categories of witnesses, in the 

same way that it had for children. This all contributed to heightened dissatisfaction with 

treatment of individuals in, and often their exclusion from, criminal trials. 

3.3.4. Speaking up for Justice (1998) 

The ‘New’ Labour government in 1997 set up an interdepartmental Working Group to further 

address these concerns. The Group was to assess the treatment of ‘vulnerable and intimidated 

witnesses’ throughout the criminal justice system, including at trial. The terms of reference 

from the government to the Working Group specified that it should consider, inter alia, the 

treatment of ‘witnesses’ and their ability to give best evidence.
85

 The categories of witnesses 

that should be included were not specified. The Working Group proceeded on the basis that 

its recommendations would apply to all non-defendant witnesses, excluding only the 

defendant.
86

 The reasons offered for this in their Speaking up for Justice Report are discussed 

later in the chapter in section 3.5. With regard to non-defendant witnesses, the Working 
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Group noted four main areas of concern. These were rape trials, disabled witnesses, learning 

disabled witnesses and intimidated witnesses.
87

  

The role of equality with regard to non-defendant witnesses was more apparent at this 

juncture. The report highlighted the potential relevance of the Disability Discrimination Act 

1995. This Act set out the requirement that ‘reasonable steps are taken to change policies or 

procedures which make it impossible or unreasonable for disabled people to use a service’.
88

 

Under this Act, disabled people were considered as those with ‘a physical or mental 

impairment’.
89

 The Working Group’s reference to the Disability Discrimination Act in their 

report demonstrates that the criminal trial, and specifically the ability to give evidence in it, 

was considered to potentially fall within the remit of this legislation. McLeod et al confirm 

this, stating that ‘as a government agency, [Her Majesty’s Courts and Tribunals Service] is 

bound by the Act, so courts must provide the same service to a disabled person as they would 

to a non-disabled person’.
90

 The arbitrary competency rules and lack of support to disabled 

victims and potential witnesses would thus fall short of the Act’s requirements.  

In order to remain compliant with Disability Discrimination Act, therefore, it seems that the 

provision of special measures was considered to constitute a ‘reasonable step’ that enabled 

disabled people to give evidence. Though not couched in the language of equality, the 

requirement that adaptations are made to normal proceedings to assist those with disabilities 

embodies a principle of equality. That is to say that it highlights the need to treat materially 

different people (in this context the disabled) differently in order to achieve equality of 

opportunity. 
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The debates surrounding special measures for non-defendant witnesses were to an extent, 

therefore, premised on equality. This is further evident from the Working Group’s declaration 

that ‘failure to recognise and compensate for inequalities between witnesses seems both 

inhumane (when this results in stress or trauma for the witness) and unjust’.
91

 This was the 

only direct reference to (in)equality in the report, but it highlights the important role that 

equality played in the debate.  

The Working Group was clearly indicating that to treat all witnesses as if they are the same, 

and to fail to eliminate inequalities between them, may result in the inhumane treatment of 

those left disadvantaged. Furthermore, that sustained inequality can also affect the ability of 

particular witnesses to give their best evidence. To remedy these issues, young and otherwise 

vulnerable witnesses (ie disabled witnesses, rape victims or intimidated witnesses) may 

require additional assistance. The notion of equality to which the Working Group, and others, 

aspired was universally accepted without challenge. The provision of a variety of special 

measures was recognised as meeting this end.  

3.3.5. Youth Justice and Criminal Evidence Act (1999) 

The YJCEA enacted many of the recommendations from Speaking up for Justice. The 

competency rules were amended further. Under section 53, all witnesses regardless of age are 

to be presumed competent. The Act also specifies that in determining competency (if it is 

doubted by a party to the proceedings or the court) the availability of special measures should 

be considered.
92

 This means that special measures can tip the balance in favour of judging a 

witness to be competent.  
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This is important because victims and prosecution witnesses are considered as ‘gate-keepers 

to the mobilisation of criminal justice agencies’
93

 due to the systemic reliance on their 

voluntary reporting of crime and their assistance in securing convictions where it is 

required.
94

 Lord Mackenzie highlighted this through a football match analogy, stating that 

‘we can send off a jury member or two, replace counsel or even the judge, but without the 

witness the game has to be abandoned’.
95

 Enabling more witnesses (particularly those for the 

prosecution) to be competent to testify at trial, therefore, marked a significant development to 

enabling convictions. 

The YJCEA also enacted the full range of special measures discussed in the Pigot Report, 

following further support for them in the Speaking up for Justice Report. This meant the 

introduction of provisions for intermediaries and pre-recorded cross-examination, commonly 

referred to as the ‘full-Pigot’ scheme.
96

 In addition, new categories of witness to whom 

special measures are available were created. These included intimidated witnesses and 

vulnerable adult witnesses, the definitions of which were discussed at the beginning of this 

chapter.  

The prevalence of vulnerability and/or intimidation among prosecution witnesses has become 

ever more apparent in recent years. A Victim Support study highlights that people with 

learning disabilities are almost three and a half times more likely to suffer serious violence, 

and approximately 1.5 times more likely to be a victim of theft.
97

 In 2014/15 the police 
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recorded 2,508 disability hate crimes,
98

 and it is estimated that the true figure is an annual 

average of 70,000.
99

 Children were reported to be the victim in 844,000 crimes (not including 

sexual offences) in 2014-15, and it is estimated that approximately 13 in 100 of those aged 

10-15 were the victim of at least one crime.
100

 As discussed at the beginning of this chapter, 

complainants of a sexual offence are automatically categorised as intimidated witnesses.
101

 

This is significant in terms of the number of witnesses potentially eligible for special 

measures, since estimates from the Crime Survey of England and Wales (formerly the British 

Crime Survey) data indicate that there are 473,000 victims of sexual offences per year.
102

 

Furthermore, Hamlyn et al. found that approximately 70% of witnesses participating in an 

early study on whether special measures were ‘working’ felt intimidated.
103

 

Since the enactment of the YJCEA, the role that special measures play in realising equality in 

criminal trials has become more apparent. A developing body of law requiring equal 

treatment has resulted in an explicit acknowledgement of the contribution special measures 

make to this end. For example, the Judicial College Equal Treatment Bench Book highlights 

the need to adapt normal trial procedures to facilitate the effective participation of all.
104

 The 

Equalities Act 2010 is cited as the authority for this, which protects a range of characteristics, 

including age
105

 and disability.
106

 Disability is defined under the Equalities Act as a ‘physical 

or mental impairment’.
107

 Furthermore, and similarly to the Disability Discrimination Act,
108
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it requires that ‘reasonable adjustments’ are made to existing processes to accommodate those 

with disabilities who would otherwise be ‘put at a substantial disadvantage … in comparison 

with persons who are not disabled’.
109

 The adaptations suggested in the Equal Treatment 

Bench Book to meet these demands are special measures. The definition of disability under 

the Equalities Act directly overlaps the eligibility criteria for special measures, making them 

a suitable tool to assist those in need.  

A similar reliance on special measures in this regard can be seen in a paper by the Equality 

and Human Rights Commission. It focuses specifically on disability, identifying special 

measures as ‘steps that can be taken, provisions or adjustments to ensure equal access in court 

for giving evidence’.
110

 Furthermore, the adjustment of criminal proceedings is also required 

under Article 13 of the UN Convention on the Rights of Persons with Disabilities (2006). It 

states that ‘effective access to justice for persons with disabilities on an equal basis with 

others’ should be ensured ‘… through the provision of procedural and age-appropriate 

accommodations, in order to facilitate their role as … witnesses’.
111

 Special measures equate 

to such ‘procedural and age-appropriate accommodations’. As discussed, they can be invoked 

to help affect changes necessary to ensure equal access to justice for those with disabilities, in 

keeping with the Convention’s requirements. Indeed, Australian academics have celebrated 

the benefits of the intermediary scheme in England and Wales as ‘a promising approach’ to 

the ‘significant problem’ of compliance with disability legislation where witnesses with 

intellectual disabilities are concerned.
112

 Thus, although special measures may not have been 
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borne out of explicit concerns for equality, it is evident from their role in giving effect to the 

demands of equality legislation that they are (and always were) underpinned by it. 

3.4. Summary of the principle of equality  

As discussed in section 1.4, this thesis is not seeking to assess whether the notion of equality 

which underpins the law of non-defendant witness special measures is the best ‘version’ of 

equality to which to subscribe. Instead, the purpose of the first part of this chapter was to 

show that a concern for equality has underpinned the law’s development and to conceptualise 

it. What will be explored later in this thesis is whether the disparate provision of special 

measures to vulnerable and/or intimidated defendant witnesses versus non-defendant 

witnesses is justified according to the law’s own standard. In other words, does the law 

demonstrate internal inconsistency in its commitment to its own standard of equality? 

The principle of equality underpinning the development of non-defendant witness special 

measures is premised on the belief that people are ‘entitled to equal consideration and that 

differential treatment requires justification in terms of relevant differences between them or 

in the circumstances’.
113

 In other words, all people should be treated with ‘equal respect’ and 

‘equal concern’.
114

 The differential treatment of vulnerable and/or intimidated non-defendant 

witnesses versus ‘normal’ non-defendant witnesses, to assist them to give evidence, is thus 

justified on the basis of the differences between them. Guest helps to unpack this approach 

from Dworkin’s work, showing how treating people ‘as equals’ requires sensitivity as to the 

differences between people, for example, as to the differences between ‘a handicapped person 
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as to someone who was not handicapped’.
115

 To put it another way, ‘[e]qual consideration for 

all may demand very unequal treatment in favour of the disadvantaged’.
116

 

The law of special measures for vulnerable and/or intimidated non-defendant witnesses 

embodies this notion of equality. It is a principle of procedural equality – ensuring that the 

laws of evidence provide each witness with an equal opportunity to give evidence in court to 

the best of their ability.
117

 As I have shown, special measures, by design, give additional 

support to the disadvantaged (young, those suffering from mental health problems or learning 

disabilities, or those who are intimidated). It is the law’s commitment to this principle of 

equality which is used as the standard from which to judge the provision of special measures 

to all vulnerable and/or intimidated court users both in law and practice in the remainder of 

this thesis. My thesis is that the law should be consistent in its approach to assisting 

vulnerable and/or intimidated court users to give evidence, and thus coherent in its approach 

to ensuring procedural equality of opportunity.  

This thesis is limited to considering equality of opportunity rather than the quality of 

evidence that is elicited as a result of special measures use (equality of outcome). An entirely 

different question is whether the special measures granted are actually effective in facilitating 

best evidence from such witnesses. Some studies have been conducted into the effectiveness 

of special measures at delivering their aims rendering largely positive results.
118

 For the 
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purposes of this thesis it is assumed that special measures succeed at improving the quality of 

evidence. 

This chapter now turns to consider the denial of special measures to defendant witnesses 

under the original YJCEA scheme. I consider whether, according to the principle of equality 

which underpinned the development of the law for non-defendant witnesses, the exclusion of 

vulnerable and/or intimidated defendant witnesses from eligibility for special measures can 

be justified. This involves an evaluation of the reasons offered in the Speaking up for Justice 

Report for the exclusion of defendants to assess whether they are convincing.  

3.5. Exclusion of defendants from YJCEA 

As highlighted previously in this chapter, defendants were (and remain) excluded from the 

original special measures scheme under the YJCEA.
119

 Academic (and judicial – see Chapter 

4) commentary reveals unease with this exclusion. Birch stated that ‘it really is something of 

a farce’ that vulnerable and/or intimidated witnesses can benefit from special measures and 

the accused cannot.
120

 In addition, Hoyano stated: 

If we value the presumption of innocence, and the premise that the search for 

truth demands that witnesses must give their best evidence and are fairly tested in 
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cross-examination, then the case for withholding special measures from children 

accused of crimes must be made, not assumed.
121

 

 

Hoyano was also seemingly unpersuaded by the Working Group’s justifications for the 

exclusion of defendants from special measures,
122

 given that she still argued that the case for 

their exclusion needed to be made. McEwan also expressed dissatisfaction with the reasons 

provided by the Working Group for the exclusion of defendants, noting that ‘much of the 

research evidence used to support the introduction of special measures highlights the negative 

impact of stress and delay on the quality of children’s evidence per se’.
123

 In other words, the 

evidence highlights that the difficulties special measures address are encountered by child 

defendants as well as non-defendant child witnesses. Despite this, Hoyano and Keenan note 

that ‘a certain insouciance’ surrounded explanations offered for why defendants do not need 

special measures
124

 explanations which Birch also branded ‘as muddled as they are 

unconvincing’.
125

 

Soon after the implementation of the YJCEA Birch claimed that the ‘Government has been 

told, time and time again, that this [the non-provision of video-link/live link to defendants] is 

unacceptable, but has so far not budged’.
126

 Furthermore, Lord Justice Auld highlighted in his 

review of the criminal courts that the ‘lack of corresponding provision … [of special 

measures to defendants was] a disparity that concerns many judges’.
127

 Doak has suggested 

that the exclusion of the accused from special measures was, and would remain ‘a 
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contentious issue, having already been subject to an array of criticism’.
128

 This was echoed by 

Hoyano, who noted that ‘the government built several perilous traps for itself’ in the YJCEA, 

including ‘the denial of [special measures] to vulnerable defendants’.
129

 Furthermore, Burton 

et al noted that it was ‘anticipated that the exclusion of defendants from a special measures 

regime might contravene the guarantees of a fair trial in Article 6’.
130

  

The ‘asymmetry’ in the provision of special measures to vulnerable court users remains a 

‘cause for concern’.
131

 More recent commentary, despite the developments to the law 

(discussed in Chapter 4), continues to look unfavourably upon the restrictive provision of 

special measures to defendants. Ellison and Munro highlight that ‘as a matter of equality of 

arms within the trial environment, it is simply unfair to afford [special measures] to the 

complainant but not the defendant’.
132

 Further, that the special measures scheme ‘create[s] an 

imbalance in the procedures by which competing accounts are provided’.
133

 Research from 

the Prison Reform Trust and the Bradley Report has recommended that the provision of 

special measures to vulnerable court users is made ‘equitable in law’.
134

 Interestingly, a 

different approach to special measures law in Scotland and Northern Ireland is taken to that 

in the YJCEA, to include the provision of special measures to vulnerable defendants.
135

 It is 
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against the backdrop of this wide-ranging critique that this chapter looks afresh at the validity 

of the Working Group’s reasons for the denial of special measures to defendants. This is the 

first in-depth, systematic review of the justifications that it provided. 

3.5.1. Speaking up for Justice 

The Working Group devoted just one paragraph of its 273 page report to justifying its 

decision to exclude defendants from consideration for special measures:  

[T]he Working Group’s considerations and recommendations apply to both 

prosecution and defence witnesses (paragraph 1.13). However, the Group 

considered whether the measures should also be available to defendants who may 

give evidence in court and so act as defence witness. As recognised in paragraph 

3.2 above, the law already provides for special procedures to be adopted when 

interviewing vulnerable suspects. Also the defendant is afforded considerable 

safeguards in the proceedings as a whole so as to ensure a fair trial. For example, 

a defendant has a right to legal representation which the witness does not and the 

defendant has a right to choose whether or not to give evidence as s/he cannot be 

compelled to do so. Also, many of the measures considered in Chapters 8 and 9 

below are designed to shield a vulnerable or intimidated witness from the 

defendant (e.g. live CCTV links, screens and the use of video-recorded evidence 

in chief and pre-trial cross-examination) and so would not be applicable in the 

case of the defendant witness. This is recognised in the existing child evidence 

provisions which do not apply to defendants. In these circumstances, the Working 

Group concluded that the defendant should be excluded from the definition of a 

vulnerable or intimidated witness.
136

 

 

Taking these in turn, the first reason the Working Group gave for excluding defendants was 

that special procedures were already in existence for interviewing vulnerable suspects.
137

 The 

second was that ‘considerable safeguards in the proceedings as a whole … ensure a fair trial’ 

for defendants.
138

 The final reason offered was that, by design, special measures shield 

vulnerable and/or intimidated witnesses from the defendant, meaning that their use by 

defendants would not be required.
139

 These reasons were not offered independently of one 

another, but instead put forward as a collective justification for the exclusion of defendants 
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from special measures. In providing these reasons, the Working Group highlighted 

differences between defendants and non-defendants which it considered to justify their 

differential treatment. In effect, therefore, the Working Group had applied a principle of 

equality and concluded that differential treatment of court users was justified on the basis of 

these differences. Under this approach, therefore, the Working Group presumably viewed the 

law as internally consistent in its commitment to the equality principle. 

In assessing the validity of the differences between defendants and non-defendants in relation 

to the provision of special measures, there are two distinct but related issues with which to 

contend. The first is whether the reasons offered by the Working Group were sufficiently 

convincing to justify the non-provision of special measures to vulnerable and/or intimidated 

defendants when their abilities are compared with those of ‘normal’ defendants. The second 

is whether the differences between defendants and non-defendants can justify the non-

provision of special measures to vulnerable and/or intimidated defendants as compared to 

vulnerable and/or intimidated non-defendant witnesses. It is unclear whether the Working 

Group considered these distinctions. The exclusion of defendants with regards to both of 

these issues is examined in the remainder of this chapter.  

3.5.1.1. Special procedures already exist  

The first reason the Working Group offered for the exclusion of defendants from special 

measures was that special procedures already existed for interviewing vulnerable suspects. 

The procedures to which the Working Group referred are contained within the Codes of 

Practice under the Police and Criminal Evidence Act (PACE) 1984.
140

 Code C requires, for 

example, that a registered medical practitioner is called to assess a mentally disordered or 
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otherwise vulnerable suspect.
141

 This should ensure that the suspect receives appropriate care 

while in custody and is considered fit to be interviewed. Code C also requires that an 

‘appropriate adult’ is present for the interview of a juvenile, mentally disordered or otherwise 

mentally vulnerable suspect.
142

 An appropriate adult can be a parent, guardian or social 

worker. Their role involves providing support, advice and assistance to the detainee at the 

pre-trial stage; ensuring that the police act fairly and respect the detainee’s rights; and 

assisting communication between the detainee and others.
143

 

The effectiveness of these special procedures in protecting vulnerable suspects pre-trial is 

questionable. With regards to the medical assessment of suspects, the practitioners enlisted 

often have no psychiatric training.
144

 Their views on a suspect’s mental health, therefore, are 

of limited value. In addition, research indicates that the implementation of the appropriate 

adult scheme is defective. This is, in part, due to the police failing to sufficiently identify 

vulnerability in all cases where an appropriate adult should be present.
145

 It is also because 

when vulnerability is identified an appropriate adult is not always sought by the police.
146

 

Even when an appropriate adult is engaged, however, they are rarely trained to deal with a 

suspect’s vulnerability. Conversely, they may even make matters worse for the suspect.
147

 

This evidence, which highlights the poor practical application of the appropriate adult 
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scheme, suggests that it may offer ‘more of an illusion of protection than the reality’,
148

 

meaning that vulnerable suspects often remain inadequately supported at the pre-trial stage. 

Even if these special procedures were implemented correctly, it is not clear how they negate a 

defendant’s need for special measures. As discussed earlier in this chapter, special measures 

provide adaptations to the traditional mode of giving evidence in criminal trials for 

vulnerable and/or intimidated witnesses. Pre-trial special procedures are not adopted for an 

accused complaining that they are intimidated (ie in fear or distress) and so do not respond to 

their potential need for special measures. Furthermore, the special procedures for vulnerable 

suspects do not appear to eradicate any potential need for such adaptations in relation to 

vulnerable defendants at trial. They do not provide a vulnerable accused with the option to 

give their evidence from outside of the courtroom, from behind a screen, or in private as 

special measures do. Nor do they give a vulnerable accused the opportunity to give evidence 

with the assistance of an intermediary and/or communication aids. In fact, the provision of 

pre-trial support to the accused is likely to have little, if any, bearing on their ability to testify 

in their trial. 

Instead, affirmation from a medical practitioner that a suspect is vulnerable ought to pave the 

way to further assistance in court, not support the denial of it. Equally, the provision of pre-

trial support (such as the appropriate adult) to such vulnerable suspects should provide further 

indications that additional assistance will also be required in court. In relation to non-

defendant witnesses, the Working Group recognised the continuous need for support 

throughout the criminal justice process. It stated that, ‘potentially vulnerable witnesses are 
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likely to … require the adoption of special measures both during the investigation and during 

the pre-trial period as well as at the trial itself’.
149

 This is true of defendant witnesses too. 

For these reasons, the existence of pre-trial safeguards such as medical assessment and 

appropriate adults cannot justify the exclusion of vulnerable suspects and defendants from 

special measures. This is the case regardless of whether those safeguards were thought to 

nullify a vulnerable defendant’s need for support when compared to non-vulnerable 

defendants, or when compared to vulnerable and/or intimidated non-defendant witnesses. On 

the basis of this rationale, therefore, the law’s approach to vulnerable and/or intimidated 

participants lacks a coherent commitment to the equality principle. 

3.5.1.2. Safeguards to ensure a fair trial 

The Working Group’s second justification for excluding defendant witnesses from special 

measures was that safeguards already exist in criminal proceedings to ensure a fair trial. They 

provided two examples: the provision of legal representation to defendants and their non-

compellability as witnesses. Here, the Working Group was comparing defendants and non-

defendants, and justifying their decision to exclude defendants on the basis of differences 

between these two cohorts. For example, in relation to legal representation, the report 

highlighted that ‘a defendant has a right to legal representation which the witness does 

not’.
150

 It is true that differences exist between defendants and non-defendants. It is also true 

that these safeguards exist to ensure a fair trial (discussed further below). Whether they 

provide a sound basis from which to justify the non-provision of special measures to 

defendants requires further consideration, however, since all defendants are privy to them. It 

thus needs to be established that they offer sufficient support to vulnerable and/or intimidated 

defendants versus their non-vulnerable counterparts, in the same way that special measures 
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do for vulnerable and/or intimidated witnesses versus ‘normal’ witnesses. If they do not, then 

the safeguards are an invalid basis from which to exclude all defendants from special 

measures. 

Legal representation 

Dennis highlights that ‘procedural fairness embodies a principle of equality of opportunity for 

parties to litigation’.
151

 This is referred to as the principle of equality of arms; an essential 

component of the right to a fair trial under Article 6 of the ECHR. In Crown Court trials in 

England and Wales, the parties (the State and the defendant) are unequally matched. This, as 

Roberts and Zuckerman explain, is an ‘inevitable corollary of the huge material and structural 

advantages available to the prosecution’.
152

 In other words, the existence of the publically 

funded police and CPS to investigate crime, collect evidence, and prosecute on behalf of the 

State leaves the accused at a disadvantage. One of the functions of evidence law is to seek to 

ameliorate this ‘adversarial deficit’
153

 in order to promote equality and fairness in criminal 

proceedings.
154

 One mechanism provided in an attempt to ‘neutralise the worst effects of 

inequality of arms’ is the provision of legal advice and representation to all suspects and 

defendants.
155

 This operates in tandem with the provision of legal aid to ensure that access to 

legal representation is affordable, if not free.
156

 Usually a solicitor will prepare a case for 

trial, and a barrister (or, increasingly, a solicitor advocate
157

) will represent the defendant in 
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court. Their role in court
158

 primarily involves testing prosecution evidence by cross-

examining their witnesses and, if appropriate, conducting the defence case.
159

  

The relevant question for the Working Group was whether the provision of legal 

representation to defendants negated any potential need for special measures provision. In 

other words, does a vulnerable and/or intimidated defendant’s access to legal representation 

serve to protect them from difficulties they may encounter which, as discussed earlier in this 

chapter, are inherent to the courtroom environment? Further, does the provision of a legal 

representative enable a vulnerable and/or intimidated defendant to give their best evidence in 

court? Assuming that legal representation does do these things, an inherent problem still 

remains. Not all defendants are legally represented in practice. Between April and June 2015, 

6% of defendants in the Crown Court represented themselves.
160

 Some of these defendants 

will have chosen to waive their right to a solicitor and, instead, represent themselves. Other 

such defendants do not qualify for legal aid and/or cannot afford to contribute to defence 

costs, and so have no choice but to self-represent.
161

 For this cohort of defendants, the 

provision of legal representation cannot be said to negate the potential need for special 

measures. A blanket exclusion of defendants from eligibility for special measures, therefore, 

is unjustified on this basis. 

Even if legal representation is employed, it does not follow that a vulnerable and/or 

intimidated defendant no longer needs special measures. Hoyano highlights that: 
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[D]efence counsel must be able to communicate with their clients in order to 

obtain instructions, and that defendants with impairments must be able to 

communicate with the advocates questioning them and with the jury…
162

 

 

For defendants with vulnerabilities which inhibit their communication skills so severely, legal 

representation clearly does not negate the need for special measures.  

For those defendants who can sufficiently communicate with their lawyers, strict rules 

against witness ‘coaching’ mean that having a lawyer does not improve a defendant’s 

position when giving evidence. For instance, as per the Conduct Rules, barristers must not 

‘rehearse, practice with or coach a witness in respect of their evidence’.
163

 The advice an 

advocate can give is limited to ‘directing witnesses to speak slowly, to ask for questions to be 

repeated if they are not understood and not to guess if they do not know the answer’.
164

  

A defence lawyer’s only other recourse is to refer their client to a witness familiarisation 

programme
165

 where they can receive ‘sensible preparation for the experience of giving 

evidence’.
166

 These provisions do not stem directly from a defendant’s right to legal 

representation, but responsibility for referring defendants falls on defence lawyers. It seems, 

however, that very few defendants are referred to the witness familiarisation schemes.
167

 

What needs to be considered is whether improved implementation of the available support 

would negate the need for special measures for vulnerable and/or intimidated defendants. In 

other words, would consistent advice from lawyers about the process of giving evidence and 

the regular referral of vulnerable and/or intimidated defendants to the witness familiarisation 

                                                           
162

 See also Laura Hoyano and Angela Rafferty, ‘Rationing Defence Intermediaries under the April 2016 

Criminal Practice Direction’ [2017] Criminal Law Review 93, 93-94. 
163

 Bar Standards Board, Bar Standards Board Handbook (includes 9
th

 edn of Code of Conduct, 2
nd

 edn, April 

2015) 27, RC9.4 
164

 Jacqueline Wheatcroft, ‘Witness Assistance and Familiarisation in England and Wales: The Right to 

Challenge’ (2017) 21(1/2) International Journal of Evidence and Proof 158, 162. 
165

 Which does have cognitive benefits to preparing an individual for trial, see Jacqueline Wheatcroft, ‘Witness 

Assistance and Familiarisation in England and Wales: The Right to Challenge’ (2017) 21(1/2) International 

Journal of Evidence and Proof 158, 163. 
166

 R v Momodou [2005] EWCA Crim 177 [62] (Judge LJ). 
167

 See section 5.6. (p188). 



74 
 

programmes alleviate all defendants’ potential need for special measures? Taking defence 

lawyers first, their advice cannot enhance a vulnerable defendant’s communication in cross-

examination, or even evidence-in-chief, in the same way that the provision of a trained 

intermediary can. Nor can a defence lawyer reduce the number of people that a vulnerable 

and/or intimidated defendant can see when they give their evidence. A special measures 

direction for live link, screens or to temporarily close the court to the public, however, can.  

A defence lawyer’s referral of a vulnerable and/or intimidated defendant to a witness 

familiarisation scheme may reduce such a defendant’s nervousness and give them slightly 

more confidence in court. However, in the moment in which the vulnerable and/or 

intimidated defendant gives evidence, such a scheme seems to be of limited value if the 

defendant has difficulty understanding and responding to questions in an intimidating 

courtroom full of strangers. Furthermore, a vulnerable and/or intimidated non-defendant 

witness is often privy to pre-trial familiarisation programmes and special measures.
168

 Their 

use of the two in tandem indicates that the former, on its own, is insufficient to facilitate a 

witness’ best evidence. 

In summary, if a defendant is legally represented, their lawyer is not able to assist their 

vulnerable and/or intimidated clients to give evidence any more than they can ‘normal’ 

clients. A child defendant, an intellectually disabled defendant, a defendant with mental 

health problems, or a defendant in fear or distress in connection with testifying in the 

proceedings is thus no more assisted when giving their evidence in court than they would be 

absent a lawyer. By comparison to vulnerable and/or intimidated witnesses, therefore, they 

remain disadvantaged despite the provision of legal representation. Similarly, by comparison 
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to ‘normal’ defendants, legal representation does not alleviate their disadvantaged position in 

the witness box.  

Compellability 

The second defendant safeguard to which the Working Group referred was the non-

compellability of defendants as witnesses.
169

 Generally, non-defendant witnesses are 

compellable,
170

 marking a difference between them and defendants. The Working Group did 

not elaborate on how or why this difference should negate a vulnerable and/or intimidated 

defendant’s need for special measures. I thus explore the various possibilities and assess their 

validity.  

Non-defendants called to testify enjoy a privilege against self-incrimination.
171

 This is a 

safeguard which protects witnesses from implicating themselves in criminal activity, by 

permitting them to refuse to answer questions which would have this result. The defendant 

also benefits from the privilege against self-incrimination. As Roberts and Zuckerman note, 

the existence of the privilege renders it nonsensical to make a defendant compellable for the 

prosecution.
172

 In at least some cases, compelling a defendant to testify would result in them 

invoking their privilege every time the prosecution asked them a question.
173

 The defendant, 

therefore, is not a compellable witness.
174
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A defendant is, however, competent to testify in their defence
175

 but is under no obligation to 

do so. Criminal proceedings are structured in England and Wales so that the burden of proof 

generally
176

 rests with the prosecution, ie the State. Moreover, the standard to which the State 

must discharge the burden of proof to secure a conviction is high – the jury must be ‘sure’
177

 

beyond reasonable doubt of the defendant’s guilt. In theory, therefore, the defendant need not 

run a defence case.
178

 They can instead leave the jury to deliberate on the basis of the 

prosecution evidence alone, in the hope that it will not be sufficiently convincing to warrant a 

guilty verdict. Alternatively, if they do choose to mount a defence, this need not hinge on 

their own testimony, and so they can still decide not to give evidence in their defence.  

Perhaps, therefore, the Working Group was suggesting that vulnerable and/or intimidated 

defendants who would find it, at best, difficult to give evidence should simply not testify. The 

prosecution cannot compel them to, and they are under no legal obligation to do so in their 

defence. The problem with this is that the defendant has a right to participate in their trial.
179

 

As per the Criminal Procedure Rules, the court is required to take ‘every reasonable step’ to 

facilitate the participation of all people, including the defendant.
180

 This is expanded in the 

Criminal Practice Directions to include ‘enabling a … defendant to give their best 

evidence’.
181

 If the defendant wants to give evidence, therefore, they should be able to do so, 

regardless of the absence of a legal requirement to do so.  
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Denying a defendant the opportunity to give evidence in their defence (and not just any 

evidence, but their ‘best evidence’) due to the lack of support available to them thus 

undermines their right to effective participation. In addition, it contravenes equality 

legislation, which also requires ‘reasonable steps’ to be taken to accommodate those who 

would otherwise be ‘put at a substantial disadvantage … in comparison with persons who are 

not disabled’.
182

 The implementation of the Working Group’s position – that there is no need 

for special measures because a vulnerable and/or intimidated defendant can just not testify – 

would result in a system that does not comply with the law.  

This becomes increasingly problematic when it is considered that a defendant’s failure to 

testify in their defence is not consequence free. Instead, it opens up the possibility for the jury 

to draw adverse inferences from the accused’s silence at trial.
183

 Such inferences can 

contribute directly to a finding of guilt.
184

 In some criminal proceedings the risk of this 

materialising is increased. For example in a rape trial, not hearing from the defendant may be 

particularly damaging since the nature of the offence usually makes it necessary that the jury 

hears the defendant’s version of events. Thus, even when leaving the issue of effective 

participation aside, the consequences of opting out of testifying further problematise the 

Working Group’s insinuation that vulnerable and/or intimidated defendants do not need 

special measures. It remains true that defendants are not obliged to testify, but they can be 

penalised if they do not.
185

 

The only point of mitigation here is that, in limited circumstances, section 35(1)(b) of the 

Criminal Justice and Public Order Act (CJPOA) 1994 permits a judicial direction to the effect 

that hearing from a defendant suffering a ‘physical or mental condition’ would have been 
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‘undesirable’. This, in theory, prevents the jury from drawing adverse inferences from a 

vulnerable defendant’s silence at trial.
186

 The Working Group may thus have considered that 

this safeguard justified their suggestion that the non-compellability of defendants as 

witnesses supported the denial of defendant special measures. However, by definition it is 

only applicable to defendants suffering physical or mental disorders. This leaves many 

defendants (those vulnerable by way of young age, those with intellectual disabilities, 

learning difficulties and those in fear or distress in connection with testifying in the 

proceedings) exposed to the risk of adverse inferences if they do not testify. For many 

defendants, therefore, the ‘undesirable’ direction is an inadequate basis from which to 

exclude them from special measures provisions. 

Even for those to whom the direction is available in theory, the ‘restrictive’
187

 interpretation 

of ‘undesirable’ by the courts renders questionable its effectiveness as a safeguard in practice. 

Initial interpretations focused on the undesirable effect that giving evidence might have on a 

vulnerable defendant’s health, rather than on their ability to give evidence or the impression 

they left on the jury as a result of their condition.
188

 This jurisprudence has since developed to 

include potential impacts on the quality of evidence,
189

 but interpretations remain generally 

restrictive.
190

 Difficulties giving evidence are instead thought to properly go to the weight of 
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the evidence rather than the decision as to whether it is desirable to hear it at all.
191

 In 

addition, the type of physical or mental condition which might render a defendant’s testimony 

undesirable has also been interpreted narrowly by the courts. Depression and battered woman 

syndrome, for example, fail to provide sufficient cause for a direction regarding 

undesirability.
192

 By comparison, if such conditions were likely to result in a diminution of a 

non-defendant witness’ evidence, special measures would be available under section 16 

YJCEA.
193

 The courts’ decisions render the availability of this judicial direction to vulnerable 

defendants significantly narrower than the provisions for special measures to vulnerable non-

defendant witnesses. 

Another barrier faced by defendants seeking that their testimony is ruled undesirable is that 

the decision does not centre on just the defendant’s physical or mental condition and its 

effects. In Tabbakh
194

 the Court of Appeal ruled that the more significant the defendant’s 

evidence is in the case, the less likely it will be ruled that to hear from them directly would be 

undesirable.
195

 This shifts the focus of attention away from the defendant’s ability to give 

evidence. Instead, desirability is considered with regards to the importance of the defendant’s 

evidence. This further undermines this provision as a possible justification for denying 

special measures to vulnerable defendants.  

The European Court of Human Rights (ECtHR) has recently supported the Court of Appeal’s 

approach in Tabbakh. It dismissed the appeal of an applicant with an IQ in the bottom 1% of 

the general population and a six year old’s understanding of spoken English whose evidence 
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was not deemed undesirable in a murder trial.
196

 In reaching its decision, the ECtHR 

considered all of the circumstances in the case, including that the weight of the circumstantial 

evidence against the applicant called for an explanation.
197

 Again, weight was placed here on 

the need for an explanation from the defendant rather than their ability to give it. This 

weakens the protection offered to vulnerable defendants by section 35(1)(b). The provision of 

special measures, however, could enable a vulnerable defendant to give the desired evidence 

while simultaneously assisting them to do so. 

Furthermore, Quirk highlights the seemingly high standard of proof to which the defence 

must prove the undesirability of hearing from the defendant.
198

 In Ensor
199

 the court ruled 

that it should be left to the jury’s judgment when conflicting expert evidence has not resolved 

the issue of desirability to ‘any degree of certainty’.
200

 This seems to imply a standard of 

proof beyond the balance of probabilities that is usually required if the defence raises an 

issue.  

Accordingly, this combination of factors renders it unlikely that the court will find it 

undesirable to hear from a defendant directly, regardless of their objective ability to give 

evidence and to do so well. Quirk’s empirical findings are in keeping with this. In the late 

1990s, she interviewed 16 barristers about the right to silence and found that ‘only one … 

described making tactical efforts to avoid inferences being drawn against defendants for not 
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testifying’.
201

 The use of section 35(1)(b) as a safeguard which negates the need for special 

measures for defendants, therefore, seems to lack robustness. 

The Working Group has essentially left vulnerable and/or intimidated defendants to make an 

often damning choice between two unfavourable options. The first is that the defendant 

chooses not to testify at all. Of course, as discussed, it is likely that the jury will then be at 

liberty to draw adverse inferences from the accused’s silence in court. This may unfairly 

affect their chances of acquittal. Alternatively, a vulnerable and/or intimidated defendant can 

proceed to give evidence in their defence. Even before the erosion of the right to silence,
202

 

when not giving evidence was free of any legal consequence, Zander and Henderson found 

that 70-74% of defendants gave evidence in their defence.
203

 It seems likely, given the risk of 

adverse inferences, that a higher proportion of defendants will now opt to testify.
204

 However, 

vulnerable and/or intimidated defendants risk doing so poorly due to the existence of their 

condition and a lack of support. This could result in them making a bad impression on the 

jury which, again, may unfairly affect their chances of acquittal. It could also result in them 

making a bad impression on the judge, which might result in a harsher sentence if convicted.  

To summarise, the Working Group’s second reason for excluding defendants from eligibility 

for special measures was that safeguards existed in the system which protect the defendant’s 

right to a fair trial. They referred specifically to the provision of legal representation to the 

defendant and their non-compellability as witnesses. Indeed, these provisions, and other 

                                                           
201

 Hannah Quirk, The Rise and Fall of the Right to Silence: Principle, Politics and Policy (Routledge 2017) 

(forthcoming). 
202

 Prior to the CJPOA curtailment of the right to silence, the prosecution could not comment on a defendant’s 

silence as per the Criminal Evidence Act 1898, s 1(b). For a full discussion, see Abenaa Owusu-Bempah, 

Defendant Participation in the Criminal Process (Routledge 2017) 105-106. 
203

 Michael Zander and Paul Henderson, Crown Court Study (Royal Commission on Criminal Justice Study 

No.19 1993).  
204

 Although research suggests that adverse inferences were drawn from silence even when they were not 

supposed to be (prior to the CJPOA). It is perhaps, in practice, no more important that a defendant testifies now 

than it was before. See Andrew Sanders, Richard Young and Mandy Burton, Criminal Justice (4
th

 edn, OUP 

2010) 264. 



82 
 

safeguards, do contribute to ensuring a defendant has a fair trial, but not in every respect. 

They do not improve the treatment of vulnerable and/or intimidated defendants in criminal 

proceedings in the way special measures do for witnesses, or help to facilitate their best 

evidence, and nor were they designed to. These safeguards, therefore, do not constitute a 

convincing reason from which to justify the denial of special measures to vulnerable and/or 

intimidated defendant witnesses. Such defendants remain at a disadvantage by comparison to 

both their non-vulnerable counterparts, and to vulnerable and/or intimidated non-defendant 

witnesses in receipt of special measures. 

3.5.1.3. Special measures are designed to protect witnesses from the defendant 

The final reason offered by the Working Group for the denial of special measures to 

defendants centred on the alleged purpose of those measures. The Working Group contended 

that ‘many of the measures … are designed to shield a vulnerable or intimidated witness from 

the defendant ... and so would not be applicable in the case of defendant witnesses’.
205

 Even 

if we confine our attention solely to the particular measures the Working Group had in mind 

here (live links, pre-recorded video evidence, and screens) this betrays a simplistic 

conception of their purpose. As has been alluded to throughout this chapter, such measures 

help to improve the treatment of witnesses in court by protecting them from some of the 

difficulties they may face when recounting personal, intimate or distressing events. They also 

adapt proceedings to help facilitate best evidence from witnesses who are young and/or 

suffering from a range of physical, mental or intellectual disabilities.
206

 Non-defendant 

witnesses can also invoke special measures as a result of the nature of the offence to which 

the proceedings relate or a witness’ personal characteristics such as their social or cultural 

background.
207

 It is true that these measures may, on occasion, be invoked to assist a witness 
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deemed ‘in fear or distress’ due to the ‘defendant’s behaviour towards them’.
208

 This, 

however, is far from their only function. 

The Working Group further argued that the unavailability of existing child provisions to 

defendants was evidence of a prior recognition that they would not be useful to defendants.
209

 

The child provisions to which they referred permitted pre-recorded statements as evidence-in-

chief and the ability to give evidence by live link.
210

 The motivations underpinning the 

enactment of these measures were discussed in the first part of this chapter. It was 

demonstrated that concerns regarding the ability of the system to convict child abusers led to 

reforms to rules of evidence to enable children to give evidence in criminal trials. The 

enactment of special measures followed, largely in response to concerns about the inhumane 

treatment of children in court in the absence of such adaptations. Child defendants simply did 

not factor in these considerations. The primary concerns were with increasing the criminal 

justice system’s ability to convict child abusers, and, relatedly, to increasing child witnesses’ 

ability to give evidence of a high quality. The needs of defendants were not considered at this 

juncture. The Working Group was thus wrong to rely on the prior non-provision of defendant 

special measures to support their decision to exclude defendants from its recommendations 

for a new scheme.  

The blanket denial of special measures to defendants meant that vulnerable and/or 

intimidated defendant witnesses choosing to give evidence in their defence were left without 

the same assistance as vulnerable and/or intimidated non-defendant witnesses. The 

assumption underlying the legislative scheme seems to be that defendants are not vulnerable 

or intimidated. There is no empirical basis for such a belief. In section 1.1, I highlighted the 

pervasiveness of vulnerability in the general population. Many of the issues which may lead 
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to a witness’ classification as vulnerable and/or intimidated are also prevalent among the 

defendant population. The available evidence suggests that such issues may even be 

disproportionately common among those accused of, and those proved to have been involved 

in, criminal activity. For example, the recent Children’s Commissioner Report highlights that 

the prevalence of neurodisability in young people who offend is often significantly higher 

than it is among young people in the general population.
211

 Furthermore, Brooker et al found 

that the percentage of the probation population in Lincolnshire with a current mental illness is 

39%.
212

 In addition, a survey conducted in 2012 found that 36% of surveyed prisoners had a 

disability and/or mental health problem.
213

  

Jacobson et al observed that ‘defendants … struggle on those occasions when they give 

evidence’ due to the ‘obvious educational and intellectual disparity between prosecution 

counsel and the defendant’.
214

 Louck’s review of the literature surrounding defendant 

vulnerability highlighted that many suspects/defendants/offenders suffer from learning 

disabilities and/or difficulties, although there is no consensus as to the exact numbers.
215

 This 

may, in part, be due to the fact that the issues facing defendants can be multiple and complex. 

For example, Jacobson and Talbot identified that many individuals appearing before the 

courts ‘do not have a single or clearly delineated form of intellectual or psychological 
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difficulty … mental illness and learning disability (or learning difficulty) may co-exist’.
216

 

Furthermore, Lord Bradley noted that some have a ‘dual diagnosis’ where mental health 

problems are combined with drug and/or alcohol problems.
217

 Child defendants are deemed 

‘doubly vulnerable’
218

 due to a combination of their young age and other mental, intellectual 

and emotional problems from which they may suffer.
219

 This is likely to be particularly 

problematic for child defendants in the Crown Court, due to the more formal nature of 

proceedings and the courtroom’s grandeur.  

The Working Group noted that giving evidence by live link, screens and/or pre-recording 

their testimony were not designed for defendants. It is in fact the case, however, that these 

measures hold substantial potential to help to mitigate some of the difficulties faced by 

vulnerable and/or intimidated defendants.
220

 For example, a defendant with attention deficit 

hyperactivity disorder (ADHD), who is easily distracted by the multiple stimuli within a 

crowded court, could use the live link to give evidence and thus be able to better focus on 

their testimony. A defendant with an anxiety disorder may find that it is intensified by the 

requirement to give evidence in a courtroom filled largely with strangers. 

This ‘distress’ connected with testifying in the proceedings could also be dealt with by 

allowing the defendant to give their evidence by live link.
221

 Alternatively the defendant’s 
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distress could be alleviated by permitting them to testify from behind a screen, reducing the 

number of people who can see the defendant and whom the defendant can see. Provisions for 

pre-recorded evidence could, in theory, be utilised to secure contemporaneous evidence from, 

for example, child defendants at the pre-trial stage in the same way that they were envisioned 

to (and now do) with non-defendant witnesses.
222

  

The Working Group did not refer to the use of other special measures by defendants, such as 

the removal of wigs and gowns, closing the court temporarily to the public, intermediaries or 

communication aids. Again, this does not mean that they cannot benefit a defendant. For 

example, a young defendant, one with an anxiety disorder, or one in fear or distress in 

connection with testifying in the proceedings, could also benefit from the removal of official 

court attire and closing the court (to minimise the number of on-lookers) while they give 

evidence. Furthermore, a defendant with a low IQ or with an autism spectrum disorder would 

also likely benefit from the provision of an intermediary and/or use of communication aids 

when giving their evidence.
223

 The Working Group’s assumption in its report, therefore, that 

special measures will not benefit defendants because they are ‘designed to help witnesses’ is 

flawed. Defendants can be equally as vulnerable as non-defendant witnesses, and special 

measures can help to alleviate many of the issues they may face. Thus, this final reason 

offered by the Working Group to justify the exclusion of defendants from special measures is 

also invalid.  

In summary, the three reasons offered by the Working Group (special procedures pre-trial, 

fair trial safeguards at trial, and the unsuitability of special measures for defendants) were not 

adequate to justify the exclusion of defendants from special measures eligibility. As noted at 
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the beginning of this section, the Working Group had intended these reasons to cumulatively 

justify its denial of special measures to defendants. I have demonstrated that each of the 

reasons offered is invalid and simply insufficient when taken individually. Thus, even if 

taken collectively, as the Working Group intended, these three invalid reasons cannot amount 

to a sufficient basis from which to justify the exclusion of vulnerable and/or intimidated 

defendants from special measures. 

I also noted previously in this section that two distinct but related issues need to be 

considered in relation to the non-provision of special measures to vulnerable and/or 

intimidated defendants. The first was whether vulnerable and/or intimidated defendants 

require more support than the ‘normal’ defendant cohort if they are to give equally good 

evidence. The second was whether there are any justifiable grounds to distinguish between 

vulnerable and/or intimidated defendant and non-defendant witnesses, or whether they should 

be treated equally and all receive special measures. A consideration of both of these issues 

follows. 

Earlier in this chapter, I showed that the provision of special measures to vulnerable and/or 

intimidated non-defendant witnesses was premised on a notion of equality. The comparably 

disadvantaged position of the vulnerable and/or intimidated non-defendant witnesses to other 

‘normal’ non-defendant witnesses when giving evidence justifies the provision of additional 

support to them. In light of this, it is difficult to resist the argument that special measures 

should also be provided to vulnerable and/or intimidated defendant witnesses. They too are at 

a disadvantage by comparison to non-vulnerable defendants who may wish to give evidence. 

The denial of special measures to such defendants thus runs counter to the principle of 

equality on which special measures were initially developed. This means that there was an 

absence of internal coherence in the law of special measures under the 1999 Act.  
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With regards to distinguishing between defendants and non-defendants, the differences 

highlighted by the Working Group do not justify denying special measures to vulnerable 

and/or intimidated defendants. As per the principle of equality, absent any ‘sufficient’
224

 or 

‘convincing’
225

 reason for unequal treatment, the only ‘rational’ option is to proceed on the 

basis of equality.
226

 Speaking extra-judicially on ‘Evidence of Child Victims,’ Lord Judge, 

the then Lord Chief Justice, argued in a similar vein: 

I do not see why the processes which protect the child witness or victim should 

not be available to the child defendant. To my mind it is not just a question of 

equality of arms, it is simply that the defendant who is a child is a child like the 

complainant who is a child.
227

 

 

It is concluded, therefore, that all vulnerable and/or intimidated court users, irrespective of 

their position in the proceedings, should have equal access to special measures. The absence 

of any valid reason for their exclusion leaves only equality as the justifiable way to proceed. 

The exclusion of vulnerable and/or intimidated defendant witnesses from such support thus 

marks an internal inconsistency in the provision of special measures – the law is not adhering 

to its own standard. This position is pithily summarised by Lawson, who notes that the 

exclusion of defendants from special measures ‘overlooks the equality-driven requirement for 

adjustments to be made to court … to ensure that disabled people (whether they are the 

accused or the victim) are able to participate on an equal basis with others’.
228
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Despite this, none of the issues raised in this chapter were discussed in Parliamentary debates 

on the Youth Justice and Criminal Evidence Bill in the House of Lords or Commons.
229

 The 

emphasis was entirely on the positive impact that the provisions would have for vulnerable 

and intimidated witnesses in criminal trials, with absolutely no regard for supporting 

comparably disadvantaged defendants. The ‘surround’ in which the Bill was debated goes 

some way to helping us understand why this was. This is discussed in section 5.5.1. 

3.6. Consequences of the exclusion of defendants 

When unpacking the Working Group’s ‘justifications’, I highlighted some of the potentially 

negative consequences which may arise for vulnerable and/or intimidated defendants without 

the provision of special measures. These related to their inability to effectively participate in 

their trial. This could occur as a result of such a defendant ‘choosing’ not to give evidence 

because they are unable to do so sufficiently well, or from them giving evidence but doing so 

poorly due the lack of support available to them. Given that a defendant’s ability to give 

evidence is a necessary component of effective participation,
230

 either of these outcomes is 

problematic. 

Furthermore, Roberts and Zuckerman assert that defendants should be treated ‘as thinking, 

feeling, human subjects of official concern and respect, who are entitled to be given the 

opportunity to play an active part in procedures’.
231

 It thus follows that a failure to ensure this 

constitutes a lack of protection for the right to humane treatment. As discussed previously in 

this chapter, protecting against inhumane treatment (and thus promoting equal treatment) was 

one of the motivations underpinning the development of non-defendant witness special 
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measures. It follows, therefore, that the provision of special measures to vulnerable and/or 

intimidated defendants can help to ensure that they too are treated humanely.  

In addition, a lack of support to those giving evidence that need it may also undermine the 

principle of accurate fact-finding. This has been described as the ‘cornerstone of the rule of 

law’ as well as the ‘ultimate golden thread tying criminal proceedings to the public 

interest’.
232

 Most defendants, whether guilty or innocent, are likely to be privy to information 

concerning the events leading up to, during and following the alleged commission of an 

offence. Given their superior position in this regard it is in the interests of accurate fact-

finding and efficiency to assist vulnerable and/or intimidated defendants to give their best 

evidence if they wish to testify.
233

  

As well as breaching a vulnerable and/or intimidated defendant’s right to effectively 

participate in their trial, the non-provision of special measures arguably contravenes the 

principle of equality of arms. The ECtHR has ruled that Article 6(1) of the ECHR requires 

that ‘each party should be afforded a reasonable opportunity to present his case under 

conditions that do not place him at a substantial disadvantage vis-à-vis his opponent’.
234

 This 

means that ‘both parties should be treated in a manner ensuring that they have a procedurally 

equal position to make their case’.
235

 As discussed this is, in part, facilitated through the 

provision of certain legal rights or entitlements to defendants designed to redress the 

structural imbalance between them and the State.
236
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A concern for equality of arms should also encompass measures which enable witnesses for 

both parties to give evidence effectively. Though often supplemented by documentary, 

physical, or scientific evidence, oral witness testimony remains a feature of many criminal 

trials.
237

 This oral evidence can be a vital component of a prosecution or defence case, 

making the witnesses that give this evidence a key resource for the parties to employ. It 

seems essential, therefore, that all vulnerable and/or intimidated witnesses are assisted in 

equal measure to give evidence if required. Since the defendant can be a witness in their own 

defence, they too should be assisted to give evidence if they are vulnerable and/or 

intimidated. As highlighted by one of my respondents: 

…it’s an adversarial system, and the pursuit of best evidence has to apply to both sides. 

[B3] 

 

Failing to provide special measures assistance to such defendants can leave the defence at a 

substantial disadvantage vis-à-vis the prosecution when presenting their case to the jury. This 

arguably falls foul of the ECtHR interpretation of the principle of equality of arms.  

The non-provision of special measures to vulnerable and/or intimidated defendants absent 

strong justification also risks contravening the presumption of innocence. This is an express 

right contained within the ECHR.
238

 Disagreement exists as to what exactly constitutes the 

presumption of innocence.
239

 As Lippke notes, ‘a bewildering variety of claims have been 

made about the meaning and implications of the presumption of innocence in the criminal 

law’.
240

 In a narrow way, it is considered to mean that the State must prove the defendant’s 
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guilt;
241

 the burden and standard of proof reflecting the system’s commitment to protecting 

the innocent from conviction.
242

 However, Roberts claims that while it is true that the burden 

and standard of proof find their normative justifications in the presumption of innocence, it is 

a ‘tempting fallacy’ to conclude that these evidential burdens alone are all that needs to be 

said about the presumption of innocence.
243

 Instead, properly conceived, the presumption of 

innocence is more than merely a factual presumption; it is a moral and political principle
244

 

which protects the liberty, security and privacy of all individuals.
245

 In other words, placing 

the burden of proof on the prosecution combined with the steeply asymmetrical standard of 

proof marks the State’s ‘unequivocal commitment to the importance of avoiding wrongful 

conviction’ of the innocent to keep ‘its liberal credentials … intact’.
246

 As Young and Wall 

put it, it concerns ‘the normative issue of how the state ought to behave in its relations with 

individuals’.
247

 

Some interpretations of the presumption of innocence go even further than this. For example 

Ashworth notes that it ‘appears to operate at two different levels’; the trial (as discussed 

above) and the criminal process more generally.
248

 This latter conception of the presumption 

of innocence requires ‘pre-trial procedures [to] be conducted, so far as possible, as if the 

defendant were innocent’.
249

 The ‘so far as possible’ provides an important caveat, since 

presuming suspects to be factually innocent at the pre-trial stage would risk rendering the 
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criminal justice system unworkable in its crime control pursuits. If suspicion of guilt was 

viewed as unjustified,
250

 arrests on the basis of ‘reasonable suspicion’
251

 could not be made, 

and prosecutions could not be brought on the basis of ‘a realistic prospect of conviction’.
252

 

However, Packer notes that in this context, the presumption of innocence is ‘a direction to 

officials how they are to proceed, not a prediction of outcome’.
253

 It thus requires that ‘until 

there has been an adjudication of guilt … the suspect is to be treated, for reasons which have 

nothing to do with the probable outcome of the case, as if his guilt is an open question’.
254

 

Essentially, therefore, it is ‘a normative counterforce or counterweight in opposition to 

factual suspicions or reasonable presumption of guilt’.
255

  

On the basis of this interpretation of the presumption of innocence, any unfavourable 

treatment of the accused is unjustified since criminal justice agents should instead be mindful 

of the fact that the suspect’s/defendant’s guilt has not been proved. In the absence of 

convincing reasons for the exclusion of defendants from special measures the only difference 

remaining on which their exclusion may be based is their very position as the accused. This 

violates the presumption of innocence, since a presumption of guilt based on the evidence 

collected pre-trial should not exclude a defendant from special measures eligibility. Instead, 

an assessment as to their vulnerability and/or whether they are in fear or distress in 

connection with the proceedings (ie are intimidated) should be made on the basis that they, at 

minimum, may be innocent. 
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The combination of the potential consequences arising from the non-provision of special 

measures to vulnerable and/or intimidated defendants may cause some such defendants to 

give up their right to put the prosecution to proof. McConville et al’s research on criminal 

defence work highlighted that barristers may exploit a defendant’s vulnerability and use fear 

to put pressure on clients to plead guilty.
256

 This was demonstrated through an exchange he 

observed between a barrister and 13 year old client, Wayne. The barrister told Wayne that the 

criminal trial is ‘pretty scary’, in a ‘vast court’, and that he would be asked questions and 

called ‘a liar’.
257

 The absence of support to such defendants may mean that some of them 

decide to plead guilty. It may leave others susceptible to pressure from their lawyer to do so. 

By pleading guilty, the vulnerable defendant is able to avoid the ordeal of testifying while 

also securing a sentence discount.
258

 A plea of guilty tendered in such circumstances is most 

obviously problematic if the defendant is factually innocent. Even if the defendant is factually 

guilty, however, the lack of support available to vulnerable defendants should not result in 

them feeling situationally compelled to enter a guilty plea. A defendant, vulnerable or not, 

guilty or not, has a right to have the State prove their guilt.
259

 

3.7. Conclusion 

In this chapter I have exposed the principle of equality that underpinned the development of 

special measures legislation for non-defendant witnesses. This was one of procedural equality 

of opportunity – treating disadvantaged people (those vulnerable and/or intimidated) 

differently (through the provision of special measures) in order to improve their ability to 

give their best evidence. I demonstrated that while the language in which discussions 
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surrounding the treatment of vulnerable and/or intimidated witnesses were framed was rarely 

that of equality, equality was universally accepted within the terms of the debates. This was 

evident with regard to concerns about the inhumane treatment of potential witnesses, 

particularly children and the learning disabled, due to their inability to engage in the criminal 

process. In order for these individuals to be treated more humanely, there was a recognition 

that adaptations would need to be made to standard procedures to accommodate their needs 

when giving evidence.  

Initially the principle of equality underpinning the enactment and development of special 

measures provisions may not have been recognised by those involved in the debates. 

However its role has become increasingly transparent following the proliferation of equality 

legislation. For example, the Equal Treatment Bench Book, citing the Equalities Act 2010, 

advocates adapting trial proceedings for the vulnerable through the use of special measures. 

This demonstrates that special measures do help to achieve equality, even if this has not 

always been explicitly acknowledged. 

This chapter has also examined whether the denial of statutory special measures to vulnerable 

and/or intimidated defendants is consistent with the law’s commitment to the principle of 

equality underpinning the non-defendant special measures provisions. I have shown that the 

differences between defendants and non-defendants, arising from their structural positioning 

in the criminal trial, do not negate the need for special measures for vulnerable and/or 

intimidated defendants. In fact, the exclusion of such defendants from the statutory scheme 

has potentially serious consequences for these defendants. For example, it jeopardises their 

ability to participate effectively in the proceedings as well as potentially violating the 

principle of equality of arms and the presumption of innocence. Ultimately, the lack of 

support available to them has real potential to unfairly affect the outcome of the case. This 

means that the exclusion of vulnerable and/or intimidated defendant witnesses from 
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eligibility for special measures marks an internal inconsistency in the approach the law takes 

to the treatment of court users suffering from vulnerability and/or intimidation. 

Establishing the place of equality as an underlying rationale for the enactment of special 

measures provides a strong justification for their continued existence and use. The equal 

treatment of all potential witnesses, regardless of their age, disabilities and/or circumstances, 

thus improving the internal coherence of the law in this area, is a strong basis from which to 

develop law and practice in this area. The next chapter explores how defendant special 

measures have developed since the enactment of the 1999 Act, and the role that the principle 

of equality has played in this. An assessment is then made as to whether these developments 

mean that the law of special measures is now internally consistent in its approach to 

vulnerable and/or intimidated court users giving evidence. 
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CHAPTER 4: THE 

DEVELOPMENT OF SPECIAL 

MEASURES FOR DEFENDANT 

WITNESSES  
 

4.1. Introduction 

This chapter examines the development of special measures for vulnerable and/or intimidated 

defendant witnesses following the statutory exclusion of defendants from the YJCEA special 

measures scheme. An inquiry into the way in which this body of law came to fruition 

accomplishes two things. First, it uncovers the motivation(s) for the expansion of special 

measures to vulnerable and/or intimidated defendants and, in particular, the extent to which 

the principle of equality was one of those. This means that the law’s consistency in this 

regard can be assessed. Second, it enables an exploration of the way in which the law 

developed – ie via statute or common law – and the potential relevance of this to be 

considered. The current legal provision of special measures to vulnerable and/or intimidated 

court users is summarised in the latter part of this chapter. So too is the status of the principle 

of equality within this and an evaluation of the law’s coherence in this area.  

Hawkins’ sociological framework highlights how changes or developments from within the 

legal field can influence the surround. In addition, changes in the legal field can alter the way 

that agents working within it frame particular situations and individuals.
1
 This chapter shows 

specifically how developments in the courts have had some, albeit limited, influence on the 
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political surround. These have resulted in the enactment of some legislative provisions for 

defendant special measures. It also demonstrates how the arguments made by members of the 

legal profession who have framed defendants as vulnerable and/or intimidated and in need of 

support have helped to shape the legal landscape.  

Before examining the development of the special measures law for defendant witnesses, an 

explanatory note is required. Criminal Practice Direction 3G provides various adaptations 

which should be made to the trial process if a defendant is considered vulnerable. These 

include ensuring that the courtroom is all one level;
2
 taking regular breaks; and ensuring the 

use of clear language throughout the trial and particularly through cross-examination.
3
 Such 

adaptations mark admirable steps taken to improve the treatment of vulnerable defendants in 

court. The label of ‘special measures’ should be reserved for those adaptations to the trial 

which are contained within the YJCEA for non-defendant witnesses.
4
 These include the use 

of screens, live link, closing the court to the public, the removal of wigs and gowns, pre-

recorded evidence, intermediaries and communication aids.
5
 It is the development of these 

measures for vulnerable and/or intimidated defendant witnesses, therefore, that is the focus of 

this chapter. A discussion of them is undertaken in the order in which they developed. 

4.2. The law’s development: how and why? 

4.2.1. Wigs and gowns/evidence in private 

The development of these provisions for defendant witnesses arose out of the ECtHR 

decision in T v United Kingdom.
6
 The court ruled that the two 11 year old child defendants (T 
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and V) could not participate effectively in their trial for murder.
7
 The appeal to the ECtHR on 

the grounds of Article 6(1) was conceived on three bases – the defendants’ young age; the 

post-traumatic stress from which they suffered; and the intimidating nature of the courtroom, 

caused largely by the volume of people in attendance at the boys’ trial.
8
  

On the subject of the effective participation, a consultant child and adolescent psychiatrist 

highlighted that: 

…the post-traumatic stress disorder suffered by the applicant, combined with the 

lack of any therapeutic work since the offence, had limited his ability to instruct 

his lawyers and testify adequately in his own defence.
9
  

 

Neither T nor V testified in their defence. The ECtHR noted that:  

In his memorial to the court the applicant stated that, due to the conditions in 

which he was put on trial, he was unable to follow the proceedings or take 

decisions in his own best interests. He had been severely intimidated and caused 

feelings of anxiety and oppression by the procedures followed.
10

 

 

The government argued, however, that several steps
11

 were taken prior to and during the trial 

to accommodate the child defendants. The pre-trial steps included familiarisation visits to the 

courtroom with a social worker and the provision of a ‘child witness pack’ to introduce them 

to trial procedure.
12

 The trial proceedings themselves were modified so that the defendants sat 

in a specially raised dock so that they could see, were alongside a social worker, and within 

close proximity to their parents and lawyers.
13

 In addition, the court day was shortened to 

reflect the length of the school day, and ten minute breaks were scheduled every hour where 
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the defendants could spend time in a play area with their parents and social workers.
14

 The 

judge also ruled that there was to be no publication/broadcasting of the defendants’ names, 

addresses or photographs.
15

 

However, the Grand Chamber of the ECtHR held that: 

[T]he formality and ritual of the Crown Court must at times have seemed 

incomprehensible and intimidating for a child of eleven, in particular with the 

raised dock which … had the effect of increasing the applicant’s sense of 

discomfort during the trial, since he felt exposed to the scrutiny of the press and 

public.
16

  

 

Lord Reed emphasised further that ‘… a trial held under [these] conditions … could be 

expected to remain a highly intimidating experience for most eleven-year-old children’.
17

 The 

ECtHR accordingly decided that the child defendants’ right to effectively participate under 

Article 6(1) had been violated notwithstanding the adaptations that the trial judge had made 

in an attempt to accommodate the defendants in the Crown Court. As discussed in section 

3.5.1.2, a defendant’s ability to participate in their trial includes the ability to give their best 

evidence.
18

  

Following this ruling, the Lord Chief Justice issued a practice direction which governed the 

trial of children in the Crown Court.
19

 This provided further adjustments to trial proceedings 

in addition to those adopted in the trial of T and V. Examples included allowing young 

defendants to sit with parents; the use of courtrooms where everyone is situated on one level 

(ie no raised platforms); and a simplification of the language used to assist child defendants’ 

understanding and thus their ability to participate. In addition, the practice direction 

recommended that barristers and judges refrain from wearing wigs and gowns in trials of 
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children and young persons, and for restrictions to be placed on public access to the 

courtroom to permit only those with an immediate and direct interest in the case. This 

guidance now forms part of the consolidated Criminal Practice Directions.
20

  

At the centre of these reforms was the recognition that child defendants may be unable to 

participate effectively in their trials due to both their vulnerability and the intimidating nature 

of Crown Court proceedings. In section 3.3 I highlighted, in relation to non-defendant 

witnesses, that the provision of extra support to disadvantaged witnesses (vulnerable and/or 

intimidated) was premised on a principle of equality. This is because for there to be equality 

the differential treatment of materially different individuals is required. The same is true here 

with regards to young, intellectually disabled or intimidated defendants versus other non-

vulnerable, non-intimidated defendants. Adaptations may need to be made for the former 

group of defendants in order that they can participate as effectively as the latter group. When 

viewed in this way, a concern for the effective participation of vulnerable and/or intimidated 

defendants is, at least implicitly, premised on a concern for equality. 

4.2.2. Communication aids 

Communication aids include prompt cards, alphabet charts, dolls and other props which help 

a vulnerable person to express their evidence and understand questions asked under 

examination.
21

 The provision of them to vulnerable defendants has not arisen as an issue in 

the courts or Parliament. Instead, the court’s inherent power to make adjustments to the 

proceedings to ensure the effective participation of all involved, as emphasised in the 

Criminal Procedure Rules,
22

 has come to include the provision of communication aids.  
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4.2.3. Live link 

As explained in section 1.2, the live link provision enables live evidence to be obtained from 

a witness from outside of the courtroom while they are still seen and heard by the judge, jury 

and legal representatives in court.
23

 The development of the defendant live link provision 

commenced with the case of R (on the application of DPP) v Redbridge Youth Court.
24

 The 

case involved the trial of a 14 year old defendant charged with the indecent assault of two 14 

year old girls. Applications for the complainants to give their evidence by pre-recorded 

statement and live link, made under the Criminal Justice Act 1988,
25

 were denied in the 

Youth Court.
26

 Having had regard to the similar age of the defendant and complainants; the 

nature of the proceedings (the indecent assault charge arose from a slap on the bottom over 

clothes); and the lack of evidence as to the complainants’ trauma
27

 the decision to deny 

special measures was upheld on appeal by the Divisional Court.
28

 The prevailing assumption 

underpinning this decision was that evidence given in court is superior, (based on the 

perception that special measures diminish the quality of the evidence and the defendant’s 

ability to challenge it)
29

 and thus that it was not in the interest of the court to allow their use.  

Birch suggests that the Redbridge decision can also be interpreted as ‘the court … faced with 

a situation of inequality of arms’.
30

 She considered the conditions under which evidence is 

given to be relevant to the principle of equality of arms.
31

 Thus, the importance the court 

placed on the similar age of the children involved in the trial may be evidence of ‘judges 
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seek[ing] to restore some even-handedness by depriving other witnesses’ of the special 

measures for which they are eligible.
32

 This approach embodies the principle of equality that 

I highlighted in Chapter 3. It requires that all vulnerable and/or intimidated court users are 

afforded equal support irrespective of their position in the trial. The provision of special 

measures to non-defendant witnesses when a similarly situated defendant is denied them, 

therefore, would fall foul of this equality principle, thus rendering the law incoherent. The 

suitability of this approach to remedying the inequality is discussed later in this sub-section. 

The non-provision of live link to vulnerable and/or intimidated defendant witnesses arose 

again in R v Waltham Forest Youth Court.
33

 The case involved four co-defendants aged 

between 13 and 16 years of age each charged with the robbery of two other children. The 

circumstances in this case differed quite significantly from those in Redbridge. The issue 

concerned the exclusion of a 13 year old defendant with ‘serious learning difficulties’
34

 from 

special measures who, if she testified, would make allegations against two of her co-accused. 

This defendant, (S), informed her solicitor that she ‘was too scared to do so in the physical 

presence of her co-defendants’ and that ‘rather than take that course, she would choose not to 

give evidence in her defence’.
35

  

The District Judge declined to make a special measures direction for live link for S under the 

YJCEA because although: 

[H]e could understand that there might be very good reasons why a 13 year old 

defendant such as S might wish to have such protection … the unambiguous 

terms of the [YJCEA meant that] there were no powers to make a special 

measures direction in favour of a defendant.
36
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Following this, an application was made for the District Judge to, instead, ‘exercise common 

law discretion to permit S to give her evidence by means of a video link’.
37

 This was also 

denied. The judicial review of these decisions found, albeit ‘with some reluctance,’
38

 that the 

District Judge was ‘plainly right’ to conclude that there was no power under the 1999 Act to 

grant special measures to defendants.
39

 It was also held that, despite the YJCEA’s retention of 

the court’s common law powers,
40

 no common law power existed in relation to the provision 

of live link and video-recorded evidence since these measures had been governed entirely by 

legislation since their birth.
41

  

Despite the unsuccessful nature of the appeal in Waltham Forest, the submissions to the High 

Court highlight the gradual recognition and exposure of the multiplicity of issues caused by 

the exclusion of defendants from special measures. They argued that the denial of the live 

link to the applicant (S) prevented the court from sufficiently protecting all vulnerable 

witnesses (of whom the defendant is potentially one).
42

 The denial of live link to defendants 

also permitted fear caused by the co-accused’s threats to essentially undermine the 

defendant’s right to choose whether or not to give evidence.
43

 Furthermore they argued that it 

potentially violated the principle of equality of arms, since if prosecution witnesses can use 

special measures ‘for the purpose of maximising “the quality of their evidence” … it may be 

unfair for a vulnerable defendant to be denied comparable facilities’.
44

 The defence further 

submitted that ‘there is no justification for drawing a distinction between prosecution and 
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defence witnesses and, indeed, no adequate explanation [for doing so] was provided in 

Speaking up for Justice’.
45

  

In essence, counsel for the appellant had correctly applied the principle of equality in an 

attempt to secure the law’s consistent treatment of vulnerable and/or intimidated court users. 

They concluded, first, that the position in which vulnerable and/or intimidated defendants 

(such as S) are left, absent a direction for live link, is inferior to that of comparably 

vulnerable and/or intimidated witnesses for the prosecution. This was both in terms of their 

protection in the courtroom, their ability to give evidence, and its likely quality if they did. 

Second, counsel for the appellant concluded that the reasons offered by the working group in 

the Speaking up for Justice Report are invalid as justifications on which to differentiate in 

this way between the defendant and other witnesses and that there is no other justifiable basis. 

At judicial review, the court was unimpressed by the ‘equality of arms’ argument.
46

 So too 

were the ‘interested parties’ (the CPS and the Secretary of State for the Home Department). 

Their response maintained instead that ‘there is a legitimate and rational basis for 

discriminating … between witnesses and the accused’.
47

 This basis mirrored the justifications 

provided in the Speaking up for Justice Report, namely that: the accused does not have to 

give evidence but witnesses do; the accused has legal representation and witnesses do not; 

and that ‘the giving of evidence in court may be disturbing and traumatic – particularly in the 

case of victims’.
48

 A discussion of the reasons for why the first two justifications offered are 

invalid was held in section 3.5.1.2. As for the third justification, I also highlighted in section 

3.5.1.3 how defendants may find giving evidence ‘disturbing and traumatic’ too.  
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In summary, counsel for the appellant’s arguments, based on the principle of equality, 

broadly mirrored those I made in sections 3.5 and 3.6, but were not sufficiently persuasive on 

this occasion. Though the court was ‘tempted’
49

 to conclude that an inherent power for 

defendant live link existed, this was not on the basis of the argument for equality between 

defendants and non-defendants. Instead, it was on the basis of ‘the apparent derogation from 

the Claimant’s right to choose whether or not she gives evidence in her own defence … [as] 

she would only do so if able to use the live link facility’.
50

 This marks a concern for 

vulnerable and/or intimidated defendants’ effective participation in their trials as witnesses 

rather than for equality between court users. As discussed earlier in this chapter, and in 

Chapter 3, ensuring the effective participation of those who are in some way disadvantaged 

additionally enhances equality between all court users. Though unsuccessful on this occasion, 

the arguments for equality were beginning to come through.  

Arguments based on equality seemed particularly apparent in practice. Despite the Waltham 

Forest decision, concern in the legal field about the inequality of support between vulnerable 

and/or intimidated court users continued to gain ground. Sanders et al found evidence of a 

‘parity principle’ in early decisions made by criminal justice agents in relation to special 

measures for prosecution witnesses.
51

 Prosecutors perceived it as ‘unfair to provide a measure 

to help a prosecution witness that is statutorily barred to the defendant even where it would 

be equally helpful.’
52

 As a result, the researchers found that the application of the ‘parity 

principle’ meant that special measures were not always applied for on behalf of prosecution 

witnesses who legally qualified for their use.  
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Evidence of this seemed especially prominent in circumstances where the defendant and the 

victim/witness were both older children of similar ages; the victim was at the older end of the 

qualifying age bracket (ie nearing 17 years old); and/or the defendant was particularly young 

(ie aged 11).
53

 Other situations in which the ‘parity principle’ was applied included where 

‘allegations of mutuality or provocation’ made it difficult to decide who the ‘victim’ is.
54

 If 

an accused was relying on self-defence, for example, awarding special measures to the 

‘victim’ in these circumstances, and not to the accused was thought to risk denying ‘the 

accused … of the chance to compete on equal terms, and the court the chance of supervising 

an equal contest’.
55

  

Sanders et al did not find any evidence of the operation of the parity principle in cases 

involving sexual assault,
56

 perhaps because of the more prescriptive legislative provisions in 

this area.
57

 However, Birch considered a hypothetical scenario in which both the complainant 

of a sexual assault (A) and the accused (B) are equally disabled.
58

 She questioned whether, if 

both A and B claim to be the victim of the sexual assault, it is fair that only the complainant 

(A) can benefit from special measures, and that B is excluded on the sole basis that he is the 

accused.
59

 The unfairness of the defendant’s exclusion from special measures in the context 

of a case involving two learning disabled individuals, particularly given the allegation of 

mutuality, becomes especially obvious. Applying the ‘parity principle’ to remedy this 

inequality – and thus denying the necessary (and available) support to the complainant – 
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highlights the problems inherent in this approach. To render two learning disabled court users 

equally disadvantaged cannot be the most desirable way to ensure ‘equality’.  

There is also evidence that the essence of the ‘parity principle’ resonated in the courts. 

Sanders et al interviewed a prosecutor who attributed the ‘reluctance to apply for the live link 

… to the anticipated approach of the courts’.
60

 The way in which criminal justice agents 

framed the situations with which they were faced, therefore, may have been a direct result of 

the way in which such situations were approacheded in the courts within the legal field in 

which they worked. The case of R v C
61

 provides an example of arguments that were made 

for the application of the ‘parity principle’.  

The trial judge in R v C strongly voiced his concerns for the equality of arms where the 

complainant in a rape trial, of a similar age to the defendant, gave evidence by live link.
62

 

Ultimately he permitted the complainant to give evidence in this way since this had 

previously been promised to her in a pre-trial hearing by a different judge.
63

 Nevertheless, he 

felt that: 

… I think it was wrong to agree for that application [for live link] at that stage [the 

pre-trial stage], because there is no provision for a defendant of the same age [as the 

complainant] to give evidence other than in front of a jury live, and I certainly think it 

is arguable that both where there is a complainant and a defendant [in] those 

circumstances, one would think in terms of them both giving evidence in the same 

way, having regard to the fact that they are virtually the same age.
64
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This clearly shows the influence that the parity principle had on the trial judge’s view. The 

decision to allow special measures on this basis was upheld by the Court of Appeal,
65

 with no 

reference made to the validity of the trial judge’s concerns regarding the equality of arms.  

The ‘parity principle’ came to the fore again in R v Camberwell Green Youth Court.
66

 The 

District Judges’ decisions to deny special measures to child witnesses in three cases involving 

allegations of robbery or assault were the subject of an interlocutory judicial review on the 

DPP’s request. Special measures had been denied as the judges perceived they would ‘give 

rise to substantial inequality between prosecution and defence, contrary to the fair trial 

provisions of Article 6(1) and the right under Article 6(3)(d) to examine witnesses under the 

same conditions as witnesses against the defendant’.
67

 This was rejected by the Divisional 

Court on the basis that ‘the fairness of proceedings challenged by reference to Article 6 can 

only be judged retrospectively by reference to the trial and any appeal, not prospectively 

before the trial has taken place’.
68

 As a result, the District Judges in the Youth Court had to 

provide the child witnesses in the trials with special measures.  

The case was then heard on appeal in the House of Lords. The issue before the court was 

whether the then irrebuttable primary rule,
69

 that children ‘in need of special protection’ are 

to give evidence by pre-recorded statement and live link, was Article 6 compliant. This arose 

since the rule prevented an ‘individualised consideration of the necessity’ of such a 

direction.
70

 The House of Lords unanimously ruled that the primary rule was not in 

contravention of Article 6 ECHR.
71

 In reaching their decision, the Lords considered the issue 
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of equality of arms, as the defence argued that application of the primary rule for non-

defendant witnesses left comparably disadvantaged defendants without the same level of 

support.  

In her leading speech,
72

 Baroness Hale acknowledged that ‘child defendants are often among 

the most disadvantaged and the least able to give a good account of themselves’ and that 

‘increasing numbers are being committed for trial in the Crown Court where these 

disadvantages will be even more disabling’.
73

 She argued, however, that ‘to deprive the court 

of the best evidence available from other child witnesses merely because the 1999 Act 

scheme does not apply to the accused … would be … the worst of all possible worlds’.
74

 In 

other words, ‘the fact that the accused may need assistance to give his best evidence cannot 

justify excluding the best evidence of others’.
75

 The solution to the unequal provision of 

special measures to defendant and non-defendant witnesses was not, according to Hale, to 

deny such support to non-defendants because defendants do not also get it.  

Instead, the courts should ‘ensure that the defendant is not at a substantial disadvantage 

compared with the prosecution and any other defendants’.
76

 Lord Rodger, in agreement with 

Hale, pointed to the courts’ ‘inherent jurisdiction to make an order, or to give leave, of any 

description in relation to such defendants who are witnesses’.
77

 Adapting the proceedings for 

defendants, ie by removing wigs and gowns or providing intermediary support,
78

 would 
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‘ensure that the accused has a fair trial … [including] a fair opportunity of giving the best 

evidence he can’.
79

  

In summary, the strength of the equality argument as seen through the operation of, and 

resistance to, the ‘parity principle’ was gaining momentum among criminal practitioners, 

academics, trial judges and members of the senior judiciary. The emphasis had begun to shift 

away from the defendant’s ability to effectively participate without special measures, towards 

the unfair advantage that special measures give a vulnerable and/or intimidated non-

defendant witness over a comparably vulnerable and/or intimidated defendant. The more 

persuasive concern, however, was still that of the effective participation of defendants.  

For example, in her judgment, Hale also considered the Waltham Forest decision that there is 

no inherent power to provide live link to defendants. Her obiter musings indicate that she did 

not agree with that conclusion. She noted ‘with respect … [that] section 19(6) [YJCEA] 

makes it clear that the 1999 Act does not purport to make exclusive provision for any of the 

special measures it prescribes’.
80

 She advised, however, that this point was ‘better taken on 

an appeal against conviction in which a defendant argues he was not given a proper 

opportunity to defend himself’.
81

 This almost constitutes an invitation for a future appeal on 

this issue. It also provides an insight into the circumstances under which live link may have 

been granted for defendants (ie for those unable to effectively participate as a witness) if it 

had been left within the domain of the common law. 

The government stepped in, however, and made a late insertion into its Police and Justice Bill 

2006 for a defendant live link provision.
82

 Baroness Scotland of Asthal (then Attorney 

General) stated that this was ‘the solution that the Government have [sic] been discussing 
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with the senior judiciary to make available to vulnerable defendants the sort of special 

measures that apply to vulnerable witnesses’
83

 in response to the decision in SC v UK.
84

 This 

was a ECtHR decision regarding the trial of an 11 year old defendant in the Crown Court. 

The child defendant ‘had very low intellectual ability for his age, showed “a significant 

degree of learning difficulty” and his ability to reason was “noticeably restricted”, equivalent 

to that of an average child between six and eight years old’.
85

 In light of this, steps had been 

taken at trial to make the ‘procedure as informal as possible’.
86

 While it was held that the 

defendant had been fit to plead, and despite the steps that had been taken at trial, the ECtHR 

ruled that the defendant was not capable of participating effectively in his trial as per Article 

6(1).
87

 It was held that such a young and intellectually limited child should be tried in a 

‘specialist tribunal’.
88

 

No discussion of the 1999 Act’s special measures regime, the defendant’s exclusion from it, 

or any concern relating to equality of arms featured in this case. Instead, it centred solely on 

the child defendant’s ability to participate in the Crown Court in the presence of a jury. The 

government rejected the ECtHR’s conclusion that child defendants should always be tried in 

a specialist tribunal because of: the importance of jury trials in the England and Wales; the 

experience of Crown Court judges at sentencing for serious crimes; and the expense and 

added complexity to the system that a new specialist court would entail.
89

 Instead, as 

displayed above, the creation of the defendant live link provision was cited as the solution to 

the SC v UK decision. Baroness Scotland promoted the measure in the House of Lords, 

stating that ‘giving evidence via a live link from a comfortable room in the courthouse, away 
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from the formality of the courtroom itself, may be less distracting and difficult than giving 

evidence in the courtroom’.
90

  

There was no objection in Parliament to the defendant live link provision
91

 and it was thus 

inserted into the YJCEA. It had been borne out of a concern for the effective participation of 

vulnerable defendants in their trial as witnesses. As previously highlighted, the ability to 

effectively participate includes the ability to give best evidence. This recognises that some 

defendants require additional support to give evidence when compared with other defendants, 

and that the live link provision is a mechanism through which this can be provided. It also 

puts such vulnerable defendants on a more equal footing with vulnerable and/or intimidated 

witnesses. Although the justification for the enactment of this provision was not explicitly 

one of equality, its effect is to enhance more equal treatment of vulnerable defendants in the 

same way that the non-defendant live link provision does for those witnesses.  

The insertion of the defendant live link provision demonstrates how the decisions made in the 

legal field can infiltrate decisions made in the surround.
92

 Difficulties ensuring the effective 

participation of young defendants became apparent through national and Strasbourg case law. 

Furthermore, problems arose in ensuring the protection of vulnerable non-defendant 

witnesses, given the lack of comparable protection for defendant witnesses. The inconsistent 

approach taken in the law to the treatment of vulnerable and/or intimidated court users was 

presenting problems in the courts. The defendant live link provision went some way to 

remedying this inconsistency and those problems.  

Furthermore, the insertion of a defendant live link provision into the YJCEA also reduces the 

likelihood that the application of the ‘parity principle’ at all stages of the criminal process 
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will continue to leave non-defendant witnesses without the special measures support to which 

they are entitled. Although the House of Lords had already condemned this practice there are 

at least two reasons why it seems likely to have continued. First, early decisions to deny 

special measures to vulnerable and/or intimidated non-defendant witnesses may result in the 

collapse of prosecution cases and thus not be the subject of judicial scrutiny. Second, even if 

the trial did go ahead without special measures, not all such cases would be the subject of a 

judicial review or an appeal. The enactment of the statutory provision, however, should abate 

this practice, and instead ensure that more court users are sufficiently protected and assisted 

in court.
93

 

The live link provision for vulnerable defendant witnesses, section 33A of the YJCEA, 

provides that: 

(1) This section applies to any proceedings (whether in a magistrates’ court or 

before the Crown Court) against a person for any offence. 

(2) The court may, on the application of the accused, give a live link direction if 

it is satisfied –  

(a) that the conditions in subsection (4) or, as the case may be, subsection (5) 

are met in relation to the accused, and 

(b) that it is in the interests of justice for the accused to give evidence through 

a live link 

(3) A live link direction is a direction that any oral evidence to be given before 

the court by the accused is to be given through a live link. 

(4) Where the accused is aged under 18 when the application is made, the 

conditions are that –  

(a) his ability to participate effectively in the proceedings as a witness giving 

oral evidence in court is compromised by his level of intellectual ability or 

social functioning, and 

(b) use of a live link would enable him to participate more effectively in the 

proceedings as a witness (whether by improving the quality of his evidence 

or otherwise). 

(5) Where the accused has attained the age of 18 at that time, the conditions are 

that –  

                                                           
93

 And my interview findings indicate that it has done so – I asked 7 respondents if the vulnerability of the 

defendant would affect special measures decisions for the witnesses in the case, and was met with a unanimous, 

resounding, and somewhat perplexed, no. 



115 
 

(a) he suffers from a mental disorder (within the meaning of the Mental Health 

Act 1983) or otherwise has a significant impairment of intelligence and 

social function, 

(b) he is for that reason unable to participate effectively in the proceedings as a 

witness giving oral evidence in court, and 

(c) use of a live link would enable him to participate more effectively in the 

proceedings as a witness (whether by improving the quality of his evidence 

or otherwise). 

 

The enactment of a defendant live link provision has improved the support available to some 

vulnerable defendant witnesses. However, in many ways the provision of live link to 

defendants remains more restrictive than it is for non-defendant witnesses.
94

 For example, it 

is not available to intimidated defendants. The only statutory criterion on which a defendant 

can apply is vulnerability. This is particularly curious given that, in the House of Lords 

debate on the live link provision, Baroness Linklater specifically highlighted its benefit for 

intimidated defendants. She stated that, ‘a video link may … help a child to be less 

intimidated by the process of giving evidence’.
95

 The omission of such a clause means that, 

unless all intimidated defendants are also classed as vulnerable as per section 33A, not all 

intimidated defendants
96

 who may need and could benefit from the live link provision will be 

eligible for its use.
97

  

For adult defendants to secure the use of the live link they must be suffering from either a 

mental disorder or a significant impairment of intelligence and social function and as a result 

of this be unable to effectively participate in the proceedings as a witness (emphasis added).
98

 

This is a higher threshold than for non-defendant adults, where all that it is necessary to show 
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is that the quality of their evidence ‘is likely to be diminished’.
99

 It is also a more onerous 

threshold than that for child defendants, where it need only be shown that their ability to 

participate is ‘compromised’.
100

  

In addition, unlike for non-defendant witnesses physical disabilities or disorders
101

 are not a 

qualifying trigger for defendant live link. This was confirmed in R (Hamberger) v CPS,
102

 

where a defendant was denied access to section 33A for reason of a heart condition, because 

it did not fall within the ambit of section 33A(5)(a).
103

 Had the application for live link been 

for a non-defendant witness with the same heart condition, on the wording of section 16 it 

would likely have been granted. Not only, therefore, is there a cohort of defendants left 

disadvantaged by comparison to other defendants without physical disabilities or disorders, 

they may also be left at a disadvantage compared to non-defendant witnesses with the same 

condition. 

Another way in which the defendant live link provision is more restrictive is with regards to 

children. As highlighted in section 3.2.1, section 16(1)(a) of the YJCEA provides that all non-

defendant witnesses under the age of 18 automatically qualify for special measures. This is 

not the case for child defendants. Instead, in addition to being under 18, their ability to 

participate as a witness must be compromised by their level of intellectual ability or social 

functioning;
104

 and the live link should improve this ability to participate.
105

 As per the 

YJCEA, therefore, defendants under the age of 18 are not considered as inherently 

vulnerable, but non-defendant witnesses under the age of 18 are. As discussed in section 

3.5.1.3, there is no basis upon which this distinction can be justified. It runs contrary to the 
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principle of equality and limits the potential of this provision to improve the ability of all 

children to participate effectively as witnesses in criminal proceedings. 

When this provision was debated in the House of Lords, Baroness Linklater proposed that 

‘the additional requirement regarding intellectual ability or social functioning be removed … 

because it is simply not fair’.
106

 Instead, she argued that ‘the criteria for ordering special 

measures, for all witnesses, should be the same’.
107

 Her approach was in keeping with the 

principle of equality, since making the eligibility threshold more onerous for one cohort of 

children over another, absent sufficient reason, runs contrary to equality. Baroness Scotland’s 

response to this, however, was uncompromising. She argued that ‘it should [not] be applied 

to all children because, if it were, we would have all children giving evidence via a video 

link’ and that this position would be ‘very difficult to accept’.
108

 This response was 

unconvincing. Not all non-defendant child witnesses give evidence by live link, despite their 

automatic categorisation as vulnerable witnesses.
109

 Thus, it is unlikely that classifying child 

defendants as inherently vulnerable, in the same way that child witnesses have been, would 

give rise to all child defendants giving evidence by live link either. Nevertheless, the statutory 

inequality prevailed. This means that different sections of the 1999 Act conceptualise a 

child’s vulnerability differently. 

Finally, for all defendants (child and adult) it must also be considered as ‘in the interests of 

justice’ to give evidence via live link.
110

 This requirement does not exist for non-defendant 

witnesses. Defendants thus have yet another statutory hurdle to overcome to invoke the use of 

the live link. The ‘interests of justice’ test for live link use is not defined in the Act and nor 
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has it been the subject of discussion in the courts. This leaves the meaning of the phrase 

uncertain, but it arguably preserves the judge’s discretion to deny the use of the live link even 

if all the other statutory conditions are met. Hoyano notes, however, that ‘it is surely 

inconceivable that when a child’s capacity to defend himself under normal procedures of the 

adversarial trial is so compromised as to meet the statutory threshold, the court would not 

find the superadded requirement ipso facto satisfied’.
111

 Perhaps, therefore, this additional 

legislative hurdle for defendants has no real effect in practice. 

As highlighted in section 3.5, academic concern with the exclusion of defendants from 

special measures developed from the enactment of the 1999 scheme.
112

 It follows from these 

differences that defendant witnesses will be unlikely to give evidence by live link as 

frequently as their non-defendant counterparts. Despite this, specific critique of the restrictive 

defendant live link provision from academics in the legal field has been minimal. The Royal 

College of Psychiatrists has branded the additional conditions which a child defendant must 

meet by comparison to a child non-defendant witness as both ‘anomalous and 

unacceptable’.
113

 Hoyano noted that, when the provision of live link is considered in relation 

to a child’s capacity to give evidence, the ‘differences between child defendants and other 

child witnesses remain unexplained’.
114

 The Law Commission has stated in its report on 

unfitness to plead that ‘[t]here is no justifiable basis for the inequality’ in the provision of live 

link to defendants versus non-defendants.
115

 Generally, however, the defendant live link 
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provision is cited as a progressive step towards improving the support available to vulnerable 

defendants.
116

 This is notwithstanding the remaining gaps in the protection it provides to 

vulnerable and/or intimidated defendants both by comparison to ‘normal’ defendant 

witnesses and vulnerable and/or intimidated non-defendant witnesses who would be able to 

access the live link.  

Following the insertion of section 33A into the YJCEA the courts have treated the defendant 

live link issue, for the purposes of giving evidence, as legally settled. It is arguable that this 

should not be the case. In R v Ukpabio
117

 the subject of the appeal was the trial judge’s denial 

of live link to the appellant both for the duration of his evidence and in order to participate in 

the trial as a whole. These applications had been denied on the basis that they fell outside of 

the powers contained in section 33A.
118

  

Counsel for the appellant argued that the court should instead rely on its inherent power to 

permit the live link. They contended that:  

[T]he decision of the Divisional Court in the Waltham Forest case [that there is 

no inherent power for live link] is one which we should not follow, bearing in 

mind in particular that the decision was expressly doubted by Baroness Hale in R 

v Camberwell Green Youth Court [2005].
119

  

 

This did not persuade the Court of Appeal to find for the appellant on the issue of the first 

application – live link for giving evidence. Instead, they turned to the effect of the enactment 

of section 33A, stating that:  

[W]e can see no justification for concluding that the special measures provisions 

in the 1999 Act do not provide the complete statutory scheme by which evidence 
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can be given by video link and which, apart from those statutory provisions, 

cannot be given by video link.
 120

  

 

In other words, they interpreted the insertion of section 33A as eradicating the use of any 

other potential means by which a defendant can secure the live link for giving evidence. With 

regards to the provision of video link for the duration of the trial, however, the Court of 

Appeal ruled that: 

[T]here may be circumstances, exceptionally, where that might [video link] be a 

sensible method of ensuring participation for a defendant who would otherwise 

not be able to participate properly in all or some of the trial process. Accordingly, 

the judge was wrong in the present case to conclude that he had no jurisdiction or 

power to order that the appellant could avail himself of video link facilities.
121

 

 

This conclusion acknowledged the existence of an inherent power to grant the live link for 

purposes other than giving evidence (eg, to hear the evidence of others). The Court of 

Appeal’s decision to uphold section 33A as the exclusive authority on defendant live link for 

the giving of testimony left no room for the use of inherent power for the purposes of 

ensuring a defendant can effectively participate as a witness. However, the YJCEA into 

which section 33A was inserted explicitly preserves the inherent powers of the courts for 

witnesses who are not eligible for special measures under the Act.
122

  

Given that the ambit of section 33A is much narrower than that of the non-defendant live link 

provision, some defendants who still do not qualify for the live link may in future claim that 

they cannot participate effectively as witnesses without it. In these circumstances, a potential 

challenge could now be mounted on the basis that the Court of Appeal’s Ukpabio decision 

(that section 33A contains the only reasons for which the live link can be used to give 

evidence) is in conflict with the provisions of the YJCEA. The Court of Appeal in Ukpabio 

has essentially overruled the Waltham Forest decision that there is no inherent power for live 
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link, by recognising that an inherent power for live link does, in fact, exist (albeit for the 

purpose of participating in the whole trial and not just for evidence). The legal basis now 

exists, therefore, for the courts to use this inherent power to grant live link to vulnerable 

and/or intimidated defendants giving evidence who fall outside of the ambit of section 33A. 

Reliance on this inherent power could thus bridge the gaps in protection left by the existing, 

limited, statutory provision. As the statutory provision stands, however, the law’s 

commitment to the principle of equality remains inconsistent with regards to all vulnerable 

and/or intimidated court users giving evidence.  

4.2.4. Screens 

In the Waltham Forest case, the Administrative Court confirmed that ‘a range of steps … can 

be taken where appropriate and necessary for facilitating a fair trial process’.
123

 One ‘familiar 

example’ given was the power to shield a witness using a screen.
124

 As discussed, section 

19(6) of the YJCEA protects this inherent power: 

Nothing in this [Act] is to be regarded as affecting any power of a court to make 

an order or give leave of any description (in the exercise of its inherent 

jurisdiction or otherwise) … in relation to a witness who is not an eligible 

witness’. 

 

As per Criminal Procedure Rule 3.9(3)(b),
125

 therefore, the judge can permit a defendant the 

use of screens in order to ensure their effective participation in the trial. As discussed in 

section 3.5.1.2, effective participation includes ‘enabling a … defendant to give their best 

evidence,’
126

 and so the use of screens should be granted, when necessary, for this purpose. 

The legal provision in this area thus upholds a consistent commitment to the principle of 

equality, albeit through a different source of law (common law versus statute). 
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4.2.5. Pre-recorded evidence in chief  

The first recorded case in which the prospect of a defendant admitting a pre-recorded 

statement as their evidence in chief was raised was R v SH.
127

 Evidence from a chartered 

psychologist revealed at trial that the defendant had an IQ of 51, could not read or write, and 

‘would have considerable difficulties in following the thread of questions and in 

remembering the answers he had already given in his evidence’.
128

 The defence considered 

that the use of pre-recorded testimony would be ‘less intimidating to him’.
129

 The trial judge 

denied permission for a vulnerable defendant’s evidence in chief to be heard via a pre-

recording.
130

 For reasons which are irrelevant to this issue, the Court of Appeal concluded 

that they did not have jurisdiction to hear the appeal, but indicated their views on the matter 

anyway.
131

  

LJ Kay’s obiter statements noted the concerns for ‘how this appellant with his limitations 

[was] going to be able to put his account before the jury so that they can adequately consider 

it’.
132

 This is an issue of effective participation. LJ Kay also highlighted the argument for 

allowing a defendant’s pre-recorded video evidence: ‘that it was wrong that a prosecution 

witness with similar disabilities could put forward their evidence in that way, but that the 

defendant could not’.
133

 He raised two points in relation to equality. The first was ensuring 

the defendant is adequately assisted, with regard to his disadvantaged position in the trial due 

to his disability. The second was the defendant’s disadvantaged position, absent the ability to 

submit pre-recorded evidence, in contrast with non-defendant witnesses with similar 

disabilities.  
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With regard to this special measure, however, LJ Kay stated that there are ‘very substantial 

differences between the situation, so far as a defendant was concerned, and that so far as a 

prosecution witness was concerned’.
134

 For example, he noted that there would be no 

requirement that the defence disclosed the defendant’s pre-recorded interview, meaning that 

multiple attempts could be carried out and then the best version selected to be played at 

trial.
135

 Furthermore, issues were foreseen in relation to who should interview the defendant 

and what their responsibilities were in doing so.
136

 Baroness Hale echoed these concerns 

regarding the practicality of the measure for defendant witnesses in Camberwell Green.
137

 

As discussed in section 3.5.1, the Working Group’s reasons for excluding defendants from 

special measures centre on the fact that the defendant is already privy to a series of other 

protections that non-defendant witnesses are not. The areas which LJ Kay flagged up as 

problematic do not fit this pattern. Instead, they relate to difficulties providing this measure to 

defendants due to the logistics of its implementation arising from their different position in 

the trial. The Court of Appeal stated that ‘before one could conclude that a defendant is in 

some way disadvantaged in a way that prosecution witnesses are not’ these issues needed to 

be considered.
138

  

If these logistical matters were resolved, then the initial equality based arguments – that the 

defendant may need the assistance to present his evidence, and that unequal access by all 

court users with similar disabilities to the same provision would be prima facie wrong – may 

still stand. The implementation difficulties do not negate a vulnerable and/or intimidated 
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defendant’s potential need for support, or the potential benefits the measure could provide.
139

 

Those difficulties are not, however, suitable for resolution by the judiciary.  

Since R v SH, the Divisional Court in Waltham Forest ruled that no inherent power exists in 

relation to video link facilities.
140

 As discussed, the Court of Appeal in Ukpabio found, 

contrary to this, the existence of an inherent power for live link, though not for the purposes 

of giving evidence.
141

 Whether an inherent power does exist to permit a defendant to give 

pre-recorded evidence is perhaps, therefore, unclear. Even if Ukpabio has provided the basis 

from which to recognise an inherent power for pre-recorded video statements, it is likely that 

any development of this measure would need to come from legislation so that the practical 

issues could be addressed by Parliament. If the legislation cannot resolve the practical issues 

then there is a legitimate reason to treat defendant witnesses unequally.  

4.2.6. Intermediaries 

Intermediaries, as discussed in section 1.2, enable more effective communication between the 

defendant and advocates in the trial. Research conducted by Henderson with judges and 

advocates found that the addition of intermediaries has ‘embedded well … is well respected 

and causes few problems’.
142

 The provision of intermediaries for defendants was first 

approved by the Court of Appeal in R v SH.
143

 At first instance, an intermediary was allowed 

to assist a severely intellectually challenged defendant.
144

 This was approved by LJ Kay who 

could find ‘no reason why such a person in the exercise of the court’s inherent powers should 

not, if the judge finds it necessary and appropriate, be allowed to act in a role equivalent to an 
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interpreter when the defendant is in the witness box’.
145

 These obiter comments marked a 

progressive step, particularly given that the non-defendant witness provision for 

intermediaries contained in the YJCEA was not yet in force.
146

  

The Court of Appeal’s obiter statements in R v SH was cited with approval by the House of 

Lords in Camberwell Green Youth Court.
147

 However, in C v Sevenoaks Youth Court
148

 the 

application for a 12 year old boy with complex mental health issues and limited intellectual 

ability
149

 to use an intermediary was denied. Two experts at trial had argued that the 

provision of an intermediary would be the only way in which this defendant would be able to 

participate effectively in the proceedings and as a witness if required.
150

 The District Judge 

initially granted this measure. He then revoked permission because there was no statutory 

power for defendant intermediaries under the YJCEA and his clerk (erroneously) advised him 

that the decision in Waltham Forest Youth Court (that there was no inherent power for live 

link) meant that no inherent power existed in relation to intermediaries for defendants 

either.
151

  

The High Court quashed this decision, ruling that there is ‘nothing in the Waltham Justice 

case … which prevents the court from appointing an intermediary for a defendant pursuant to 

its common law powers’.
152

 They cited the obiter statements in R v SH, Hale’s endorsement 

of such in Camberwell Green Youth Court, and the ECtHR judgment in SC v UK as support 

for the existence of an inherent power in relation to intermediary provision. The High Court 

also ruled that the inherent power to provide an intermediary went beyond merely providing 
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an intermediary to assist a defendant to give evidence, and also applied for the duration of the 

trial and beforehand if required.
153

  

Plotnikoff and Woolfson claim that the courts extended the intermediary provision to 

defendants ‘[i]n an effort to redress the imbalance between witnesses and defendants’.
154

 As 

noted above, however, the courts developed the intermediary provision for defendants before 

it was routinely available to vulnerable non-defendant witnesses. For Plotnikoff and 

Woolfson to be correct, therefore, would mean the common law provision to defendants was 

a pre-emptive move to redress a future imbalance which would arise when the non-defendant 

provision was implemented. However, none of the judges in the Sevenoaks case, R v SH or 

Camberwell Green Youth Court made reference to this as their rationale, or appeared 

motivated by a desire to achieve equality between all vulnerable court users.  

Instead, the development of the defendant provision seemed to arise out of a concern for the 

ability of vulnerable defendants to participate effectively in their trials. This includes the 

ability to give their best evidence as a witness. As previously argued, ensuring effective 

participation captures the essence of equality since it helps to ensure that disadvantaged 

defendants are able to participate in proceedings as non-vulnerable defendants can, through 

the provision of additional support. It does also mean that the treatment of vulnerable 

defendants giving evidence is in line with that of vulnerable non-defendant witnesses now 

that their intermediary provision has been implemented. 

The next stage of the development of the defendant intermediary provision came in the form 

of legislation. The Coroners and Justice Bill 2009 contained a defendant intermediary 

provision. Debate on this in the House of Lords centred on the ability of an intermediary, 
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along with the live link (as already enacted), to enhance a defendant’s effective participation 

in light of the ECtHR decision in SC v UK.
155

 The intermediary provision was similarly 

introduced in the Commons as a measure which would enable defendants with a disability to 

participate effectively in the proceedings.
156

 In addition, David Howarth (Shadow Secretary 

of State for Justice) highlighted the ‘logic behind the clause … [was] that the provision 

already exists to help witnesses in such circumstances, and since defendants are also often 

witnesses they should be offered the same facility’.
157

 Bridget Prentice (Under-Secretary of 

State for Justice) further emphasised this:  

…the intermediary is there to assist with communication when a person is being 

questioned as a witness. The clause is modelled on the vulnerable witnesses [sic] 

intermediary provision in section 29 of the 1999 Act, which was rolled out 

nationally last year after a successful pathfinder phase.
158

  

 

In addition to matters relating to the defendant’s ability to effectively participate, therefore, 

there was support for equality between vulnerable court users following the implementation 

of the non-defendant provision. This was the first time that this particular strand of the 

equality argument had gained such support with regards to the provision of special measures 

to defendants. It increased internal coherence in the law’s approach to the treatment of 

vulnerable court users required to give evidence. However, David Howarth noted that ‘there 

are questions to be asked about why the criteria for defendants seem to be much stricter than 

those for prosecution witnesses’.
159

 This was met with no response or justification in the 

Commons, and the originally proposed measure was enacted.  

The Coroners and Justice Act 2009 inserted section 33BA and section 33BB into the 

YJCEA.
160

 This permits vulnerable defendants to give evidence with the assistance of an 
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intermediary if it is ‘required to ensure that the accused receives a fair trial’.
161

 As with the 

defendant live link provision, the eligibility criteria differ between adult and child defendants: 

s 33BA(5) Where the accused is aged under 18 when the application is made the 

condition is that the accused’s ability to participate effectively in the proceedings 

as a witness giving oral evidence in court is compromised by the accused’s level 

of intellectual ability or social functioning 

 

s 33BA(6) Where the accused has attained the age of 18 when the application is 

made the conditions are that –  

(a) the accused suffers from a mental disorder (within the meaning of the 

Mental Health Act 1983) or otherwise has a significant impairment of 

intelligence and social function, and 

(b) the accused is for that reason unable to participate effectively in the 

proceedings as a witness giving oral evidence in court. 

 

This new provision has been criticised because it is more restrictive than the common law 

position which enables an intermediary to be used before, and for the duration of, the trial.
162

 

Nevertheless, the courts maintain their inherent power to provide an intermediary in these 

latter circumstances. The statutory provision does generally mirror the non-defendant 

intermediary provision as Prentice claimed in the House of Commons.
163

 The non-defendant 

provision is also only available to ‘vulnerable’ court users rather than ‘intimidated’ court 

users. While it is true that all non-defendant child witnesses automatically qualify for the use 

of special measures, and child defendants do not, a child witness’ prima facie eligibility for 

special measures does not equate to an automatic entitlement to an intermediary. The 
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suitability of an intermediary for a child witness must still be established,
164

 with emphasis on 

the ability of the witness to communicate their evidence effectively and understand the 

questions put to them under examination. This is the same for child defendants.  

Where adult defendants are concerned, Cooper states that the wording does not go as far as 

that for adult witnesses in section 16(1)(b), which makes references to the quality of a 

witness’ evidence.
165

 However this may be immaterial, since references to a defendant’s 

ability to participate effectively (as in the above provision) should be interpreted to include 

the ability to give their best evidence, as per the Criminal Procedure Rules.
166

 This brings the 

provision more in line with the existing non-defendant provision. The defendant provision 

may still be more restrictive than the non-defendant provision, however, since adult 

defendants with ‘reduced cognitive functioning … or an adult who takes prescribed 

medication for pain relief, may also have impaired cognitive functioning but may not be so 

easily categorised for the purposes of making an application to the court for special 

measures’.
167

 Furthermore, the statutory intermediary provision for all defendants must be 

deemed necessary to ensure a fair trial.
168

 

The legislative provision is yet to be implemented, despite Lord Carlile’s
169

 and the Law 

Commission’s
170

 recommendations to address this. This has resulted in two separate 

intermediary schemes operating in practice, something Hoyano refers to as the ‘new mutation 
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of inequality of arms’.
171

 The Ministry of Justice ‘Witness Intermediary Scheme’ matches 

and funds registered intermediaries to non-defendant witnesses who qualify for support under 

the 1999 Act.
172

 Non-registered intermediaries are available to defendants under the common 

law. This is an important distinction which affects the funding regimes, the availability and 

arguably the quality of intermediaries for the defendant,
173

 as is explored in more depth in 

section 7.3.3. 

The provision of intermediaries to vulnerable defendants, therefore, remains governed by the 

common law. This has continued to develop somewhat inconsistently. In R (on the 

application of AS) v Great Yarmouth Youth Court
174

 the young defendant had ADHD and 

difficulties understanding complex vocabulary. The intermediary’s proposed purpose was to 

draw the court’s attention to the difficulties which may arise as a result of the defendant’s 

issues.
175

 This District Judge’s denial of the provision, on the basis that many other youths 

appearing before the court also suffer such difficulties,
176

 was the subject of judicial review. 

The High Court quashed the decision, affirming that: 

[T]here is a right, which may in certain circumstances amount to a duty, to 

appoint a registered intermediary to assist the defendant to follow the proceedings 

and give evidence if without assistance he would not be able to have a fair trial.
177

  

 

Furthermore, that an intermediary should be provided even as just a precaution, since its 

absence would mean that ‘the risk that this claimant would not receive a fair trial would be 

real’.
178
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The High Court in the Great Yarmouth case had further advanced the common law approach 

without reference to the new, but dormant, legislative provisions. This was the high water 

mark decision for the provision of intermediaries to vulnerable defendants for the entirety of 

the trial, including giving evidence. The Court of Appeal in R v Cox
179

 subsequently 

downplayed the significance of an intermediary for ensuring a fair trial. Cox, a vulnerable 

defendant with complex psychiatric difficulties, a learning disability and a personality 

disorder, had been granted an intermediary at trial. Despite the defence’s best efforts, 

however, an appropriate intermediary could not be found to assist the defendant.
180

 The trial 

judge allowed the trial to continue without an intermediary, and personally ‘play[ed] “part of 

the role which an intermediary, if available, would otherwise have played.”’
181

  

The basis of the appeal was that the deprivation of an intermediary meant that the appellant 

had been unable to play a proper and effective part in the trial.
182

 The absence of an 

intermediary was, according to counsel for the appellant, a contributing factor to Cox’s 

decision not to give evidence in his defence.
183

 The Court of Appeal dismissed the appeal. 

They considered that ‘[i]t would, in fact, be a most unusual case for a defendant who is fit to 

plead to be found to be so disadvantaged by his condition that a properly brought prosecution 

would have to be stayed’.
184

 While intermediaries may ‘improve’ the process, their role is not 

one on which the fairness of the proceedings rests.
185

 In other words, the Court of Appeal felt 
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that the trial judge had ‘distinguished between the best practice and an acceptable 

sufficiency’.
186

  

On the issue of the defendant’s failure to give evidence, the trial judge had ‘carefully 

reminded the jury of … the appellant’s difficulties’ when directing them on the adverse 

inferences that could be drawn from his silence.
187

 Seemingly this was sufficient for the 

Court of Appeal. As discussed in section 3.5.1.2, a trial judge can direct the jury that adverse 

inferences cannot properly be drawn from the defendant’s silence, since to have heard from 

the defendant directly would have been undesirable due to his ‘mental condition’.
188

 This 

option was at the judge’s disposal in Cox’s trial, but not invoked. The Court of Appeal did 

not recommend it as an additional step that could be taken to ensure fairness at trial in the 

absence of an intermediary. This lends further support to the conclusion reached on this issue 

in section 3.5.1.2 – that this legislative safeguard may be seldom used. 

The decision reached in Cox dilutes the protection guaranteed to vulnerable defendant 

witnesses. The Court of Appeal advanced the view that an intermediary is merely a desirable 

and not a necessary measure. This runs contrary to the High Court’s view in the Great 

Yarmouth Youth Court case, where they regarded the provision of an intermediary as highly 

important for ensuring a fair trial. Furthermore, the Court of Appeal has endorsed the view 

that an intermediary’s contribution can be sufficiently fulfilled by a judge. This contradicts 

the High Court’s view in C v Sevenoaks Youth Court that ‘it is in the highest degree unlikely 

that [the] level of help [given by an intermediary] can be given by a lawyer’.
189

 The reality is 
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likely to be the same where judges are concerned, no matter how well-intentioned they may 

be. Thus, Cooper and Wurtzel warn against the dangers of ‘extract[ing] a binding precedent’ 

from the facts in Cox, as although it may have been sufficient to allow the judge to assist the 

defendant on this occasion, on others it may not be.
190

 

In Cox, the Court of Appeal showed no interest in the argument that the ability to participate 

effectively should include the ability to give best evidence as a witness. Intermediary 

provision for non-defendant witnesses, however, is premised on exactly that. It is likely, 

therefore, that a gap remains in practice between the quality of evidence elicited from 

vulnerable defendants and other vulnerable court users as a result of the narrow interpretation 

of the defendant intermediary power.  

The provision of intermediaries to defendants was also the issue in R (on the application of 

OP) v Secretary of State for Justice.
191

 The appellant had been granted a non-registered 

intermediary for the duration of the trial, but not a registered intermediary. It was specifically 

the Secretary of State’s denial of a registered intermediary to the defendant that formed the 

basis of judicial review, as it was submitted that this risked the defendant receiving a sub-

standard service.
192

 The reasons for this relate to differences in training and supervision 

between registered and non-registered intermediaries, as discussed further in section 7.3.3.
193

 

The High Court directed the Secretary of State to reconsider his decision to deny the accused 

a registered intermediary for the purpose of giving evidence,
194

 when ‘it is unarguable that an 
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individual in jeopardy should be put in the best position to do himself justice’.
195

 Rafferty LJ 

continued: 

We are not reassured that an arguable inequality of arms has not been revealed by 

a review of the legal framework and supporting information in this case. In any 

event, there is either a risk of unfairness or at its lowest a perceived risk of 

unfairness. At the point, should he elect to do so, at which he goes into the 

witness box, the system in place should offer the Claimant the best opportunity to 

do himself justice.  

 

A moment’s reflection shows why. Leaving aside the jeopardy in which he is and 

which crystallises at that point, the scheme as currently operated would allow a 

witness for the Crown to be supported by a [registered intermediary] matched by 

the WIS [Witness Intermediary Service] but the defendant against whom he gave 

evidence denied one under the same scheme. The intelligent observer would be 

puzzled as to why that were so.
196

 

 

This position is undoubtedly underpinned by the principle of equality and a concern for the 

law’s consistency in its approach to assisting vulnerable court users giving evidence. The 

provision of a non-registered intermediary was considered insufficient. Registered 

intermediaries are, at least perceived, to provide superior support to non-registered 

intermediaries,
197

 and should thus be available to vulnerable defendants who qualify for 

intermediary use.  

The provision of a registered intermediary to a vulnerable defendant is thus important, as per 

Rafferty LJ’s judgment, for two reasons. First, to ensure that a defendant can ‘do himself 

justice’ when giving evidence, through the provision of the best available support. Second, 

because vulnerable non-defendant witnesses already have access to the best support available, 

and there is no reason for differentiating between them and vulnerable defendants. The 
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defendant’s right to legal representation, their non-compellability and other adjustments 

available to the court did not affect her view that vulnerable defendants should be treated the 

same as vulnerable witnesses. In short Rafferty LJ had concluded that all vulnerable court 

users should have equal access to intermediaries of the same calibre, via the same scheme.  

Rafferty LJ’s judgment indicates the existence of disagreement within the appellate courts as 

to the necessity of an intermediary for vulnerable defendants. Rafferty placed central 

importance on the ability of defendants to ‘do themselves justice’ when giving evidence with 

the assistance of an intermediary. It is implicit in her argument that an intermediary of some 

description is required. This runs contrary to the binding authority from the Court of Appeal 

in Cox; that an intermediary is desirable rather than necessary.
198

  

The law on defendant intermediaries is left in a complex state. As discussed, in Cox the Court 

of Appeal downplayed the importance of an intermediary for defendants. This was followed 

by the High Court in R(OP) ruling that it should be registered intermediaries which are 

provided to eligible defendants, with the emphasis placed on the importance of comparable 

support between vulnerable court users. The current law, therefore, is that even if an 

intermediary is granted in principle it is not essential for a fair trial that one is actually 

employed, as the judge can play the role an intermediary would otherwise have played. If an 

intermediary is (successfully) sought, however, then the interests of fairness require that it 

should be a registered intermediary, as non-registered intermediaries are not as good. These 

two points of law, while not directly in conflict, are difficult to reconcile. 

The Lord Chief Justice has provided guidance on the issue of defendant intermediaries in the 

Criminal Practice Directions. This has recently been the subject of some amendments. The 

October 2015 guidance regarding the provision of intermediaries to defendants was that: 
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3F.3 A court may use its inherent powers to appoint an intermediary to assist the 

defendant’s communication at trial (either solely when giving evidence or 

throughout the trial) and, where necessary, in preparation for trial.
199

 

 

The equivalent direction in the April 2016 version, which has remained unchanged in the 

October 2016 update, now seeks to regulate when this inherent power can be used: 

3F.13 The court may exercise its inherent powers to direct appointment of an 

intermediary to assist a defendant giving evidence or for the entire trial … 

Directions to appoint an intermediary for a defendant's evidence will … be 

rare…
200

 

 

The new guidance in the Criminal Practice Directions indicates that, although the power to 

grant an intermediary for the purposes of giving evidence exists, it is a power which will be 

seldom used.
201

 This reasserts the Court of Appeal’s authority in Cox but marks a change in 

tone
202

 and an emphasis on the rarity of circumstances in which an intermediary will be 

deemed a necessary adaption. Hoyano and Rafferty assert that this Criminal Practice 

Direction is: 

[C]learly inconsistent with the Criminal Procedure Rules requiring the court to 

take every reasonable step to facilitate the participation of defendants in the 

proceedings … clearly dissonant with the Equal Treatment Bench Book, the 

Equalities Act 2010, and the United Nations Convention on the Rights of Persons 

with Disabilities.
203

 

 

Nevertheless, the Lord Chief Justice reasserted the position taken in the 2016 Criminal 

Practice Direction when handing down judgment in R v Rashid.
204

 The relevant ground of 

appeal was in relation to the trial judge’s refusal to allow the applicant an intermediary for the 

duration of the trial, and instead merely granting one for the duration of evidence. Leave to 
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appeal was refused, and the Lord Chief Justice emphasised with regard to intermediary use 

for evidence that: 

In the overwhelming majority of cases, competent legal representation and good 

trial management will [assist the defendant to give his best quality evidence]. 

There may be rare cases where what is provided by competent legal 

representation and good trial management is insufficient because of the 

defendant’s mental or other disability. What may then be required is an 

intermediary.
205

 

 

This reiterates two points from previous cases. First, the rarity with which intermediaries can 

be invoked for vulnerable defendants giving evidence in their defence. Second, the 

significance placed on criminal practitioners’ seeming abilities to ensure that a vulnerable 

defendant can adequately participate in their trial and give their best evidence. 

The Lord Chief Justice’s 2016 amendment to the Criminal Practice Directions also indicates 

that, despite the authority in R(OP), current practice with regards to sourcing defendant 

intermediaries remains the same:
206

 

3F.15 The WIS [Witness Intermediary Service] is not presently available to 

identify intermediaries for defendants (although in OP v Secretary of State for 

Justice [2014] EWHC 1944 (Admin), the Ministry of Justice was ordered to 

consider carefully whether it were justifiable to refuse equal provision to 

witnesses and defendants with respect to their evidence). 'Non‐registered 

intermediaries' (intermediaries appointed other than through the WIS) must 

therefore be appointed for defendants. Although training is available, there is no 

accreditation process for non‐registered intermediaries and rates of payment are 

unregulated.
207

 

 

Two types of intermediary are thus still operational in the criminal justice system despite 

Rafferty LJ’s decision in OP: registered intermediaries for non-defendant witnesses and non-

registered intermediaries for defendant witnesses. Presumably this will not change unless the 
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still dormant defendant intermediary provision is implemented by the government so that the 

Witness Intermediary Scheme can also serve defendants.
208

  

All of this leaves vulnerable defendant witnesses in an unsatisfactory position when giving 

evidence. The infrequent provision of intermediaries to vulnerable defendant witnesses puts 

them at a disadvantage by comparison to non-vulnerable defendant witnesses. Several judges 

and advocates have expressed strong concerns about this.
209

 Furthermore, even those 

defendants who successfully secure the use of a (non-registered) intermediary are at risk of 

receiving a service which is inferior to that received by registered intermediary.
210

 As a result, 

the quality of the support received by vulnerable court users is potentially unequal, even 

when an intermediary is provided. The law’s commitment to the principle of equality via the 

intermediary provision is thus inconsistent between vulnerable court users.  

4.2.7. Pre-trial cross-examination  

The possibility of pre-trial cross-examination of vulnerable defendants has not arisen in the 

courts or Parliament. This is unsurprising given that the measure was only piloted for child 

non-defendant witnesses in 2015
211

 and its national implementation is expected to begin in 

late 2017.
212

 Nevertheless, the decision in Waltham Forest, that no inherent power exists for 

‘the use of video facilities,’
213

 is likely to extend to pre-trial cross-examination.
214

 Similarly 

to pre-recorded statements for evidence in chief, it is likely that only Parliament can affect 

change in this area to respond to potential implementation issues. 
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4.3. Summary of current law  

The most prominent motivation in both the courts and in Parliament for the expansion of 

special measures provisions to vulnerable and/or intimidated defendants has centred on the 

defendant’s ability to effectively participate as a witness. As argued in section 3.6, the 

disadvantaged position in which vulnerable and/or intimidated defendants find themselves by 

comparison to ‘normal’ defendants requires redress. The provision of special measures to the 

former cohort of defendants seeks to put them on a more equal footing with non-vulnerable 

and/or non-intimidated defendants for the purpose of giving evidence. A concern for effective 

participation, therefore, can be conceived of as a concern for equality among all defendant 

witnesses.  

Throughout the development of the law, support was also evident for the equal treatment of 

all vulnerable and/or intimidated court users, whether defendant or non-defendant. This line 

of argument was ultimately less persuasive to the judiciary, but was still deemed worthy of a 

hearing in court and Parliament. Ultimately, the extension of some special measures 

provisions to some vulnerable and/or intimidated defendant witnesses improves the internal 

consistency of the law of special measures. Overall, however, the law’s commitment to the 

principle of equality remains patchy and thus incoherent.  

It is evident that the provision of special measures to vulnerable and/or intimidated defendant 

witnesses is governed through a motley collection of active and inactive statutory provisions 

and the courts’ inherent power, as acknowledged in the common law, Criminal Procedure 

Rules and Criminal Practice Directions. Statutory provisions exist for vulnerable defendants 

to give evidence by live link
215

 or with the assistance of an intermediary.
216

 The defendant 

intermediary provision has not yet been implemented. The courts have, however, granted 
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intermediary use to vulnerable defendants using their inherent power.
217

 Following the Court 

of Appeal’s acknowledgement of an inherent power to grant live link in Ukpabio, a future 

appeal may see the limited live link provision under section 33A expanded. The courts’ 

inherent power also permits the removal of wigs and gowns,
218

 the ability to close the court to 

the public for the duration of a child defendant’s evidence,
219

 the provision of communication 

aids,
220

 and the provision of a screen
221

 from behind which the defendant can give their 

evidence.  

It is unclear whether an inherent power exists to allow the defence to admit a pre-recorded 

statement as the defendant’s evidence in chief.
222

 The possibility of pre-trial cross-

examination of vulnerable defendants has not arisen in the courts or Parliament. It is likely 

that new legislation will be required for either of these measures to be provided to vulnerable 

and/or intimidated defendants. 

Prevailing inequalities between defendant and non-defendant special measures have been 

pinpointed at the relevant junctures in this chapter. One such inequality is the lack of 

provision of the live link to ‘intimidated’ defendant witnesses under the YJCEA. Further 

exploration of this ‘intimidated witness’ category
223

 reveals that the criteria contained within 

it could be extended to include defendants.
224

 A defendant may be ‘in fear or distress in 

connection with testifying in the proceedings’ due to the nature and circumstances of the 

offence with which they are tried. This was clearly the case in the trial of T and V for the 
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murder of two year old James Bulger.
225

 The public outrage at the defendants’ acts, which 

was expressed both outside and within the courtroom, was recognised by the ECtHR as a 

source of fear and distress for the 11 year old defendants.
226

 In addition, just as the age, 

social, cultural, ethnic, religious, political or employment circumstances of a non-defendant 

witness could result in their fear or distress,
227

 so too could these factors have this same effect 

on a defendant witness. Finally, a defendant might be intimidated in court by, inter alia, the 

behaviour of a co-defendant
228

 or their supporters; the presence of rival gang members; or, 

for instance, the aggrieved father of a complainant in the public gallery. 

That these criteria are only applicable to non-defendant witnesses under the Act fails to 

recognise that defendants can find testifying in the proceedings difficult for the same 

reasons.
229

 Furthermore, the victim-centric drafting of the provision means that situational 

vulnerabilities to which only a defendant may be exposed are overlooked. For example, the 

gravity of the charges with which the defendant is faced, and the potentially pivotal 

importance of their evidence with respect to these, may add to their distress and affect their 

ability to participate effectively as a witness. As one of my respondents told me: 

I think it is difficult because when you represent young people, and quite a lot of the kids 

you represent these days are [accused of] child sexual offences, they [the child 

defendants] are absolutely shitting themselves. You can tell that they are on the verge of 

losing control of their dignity they are so frightened. [R3] 

These sources of a defendant’s distress are not recognised within the YJCEA in the way that 

they are for non-defendants. The interests of equality require that the different circumstances 

in which defendants may be vulnerable when giving evidence should be recognised and 

catered for under the Act. The current failure of the law to do this means that the protective 

measures contained in the YJCEA are not sufficiently available to intimidated defendant 
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witnesses. This leaves them disadvantaged by comparison to both non-intimidated defendants 

and to non-defendant witnesses who have the benefit of a special measure; running contrary 

to the principle of equality and marking yet further incoherence in the law. 

The law of special measures for vulnerable and/or intimidated defendant witnesses thus lacks 

a consistent commitment to the principle of equality that the law for vulnerable and/or 

intimidated non-defendant witnesses embodies. It is curious, therefore, that McEwan 

considers the statutory provision of live link and intermediaries (despite the latter provision 

remaining dormant) to have addressed ‘concerns that child defendants could be at a 

disadvantage when juvenile witnesses availed themselves of special measures in order to 

testify against them’.
230

  

Table 4.1 provides a snap shot of the prevailing inequality, as well as highlighting the various 

sources of law which govern the availability of special measures. The cells shaded in light 

grey denote the special measures which are not available for any intimidated court user. The 

cells in dark grey are those which are only unavailable for vulnerable and/or intimidated 

defendant witnesses, despite their provision for such non-defendant witnesses. 
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Table 4.1: Legal provision of special measures  

 Non-defendants Defendants 

Vulnerable Intimidated Vulnerable Intimidated 

Wigs and Gowns Statute Statute Inherent power 

(CPD) 

Inherent power 

(CPD) 

Evidence in 

Private 

Statute Statute Inherent power 

(CPD) 

Inherent power 

(CPD) 

Communication 

aids 

Statute No power Inherent power 

(CPR) 

No power 

Screens Statute Statute Inherent power 

(case law) 

Inherent power 

(case law) 

Live link Statute Statute Statute * 

Inherent power? 

Inherent 

power?  

Intermediaries Statute No power 

 

Unimplemented 

statute – 

inherent power 

(case law) 

No power 

Pre-recorded 

video statement 

Statute Statute No power No power 

Pre-trial cross-

examination 

Statute Statute No power No power 

*Excluding physical disability, and child defendants are not automatically eligible.  

CPD = Criminal Practice Directions; CPR = Criminal Procedure Rules 
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Leaving the inequality (temporarily) aside, one might argue that the source of the law is 

unimportant so long as the ability to secure special measures for vulnerable and/or 

intimidated defendant witnesses exists. However, from a black letter perspective, the current 

legal position with regards to defendant special measures is somewhat uncertain. For 

instance: can an inherent power for live link now bolster the protection offered by section 

33A;
231

 what effect will the implementation of section 33BA (defendant intermediary 

provision) have, and when, if ever, will this occur; should the Criminal Practice Direction on 

the provision of non-registered intermediaries to defendants be followed, or should the High 

Court’s judgment in R(OP) have eradicated non-registered intermediaries?
232

  

From a socio-legal perspective, the scattered provisions and issues relating to their legal 

effect create problems for the legal profession in ascertaining what the law is – what is 

available to vulnerable and/or intimidated defendant witnesses? Furthermore, the lack of 

statutory authority for intermediaries is at the root of the dual-intermediary system currently 

in operation, since the Witness Intermediary Service serves only those eligible for an 

intermediary under statutory power. The effect that these matters have on the operation of the 

law is an empirical question which is explored in the next chapters through an examination of 

the insights into the operation of special measures law in practice gained through interviews 

with members of the legal profession on their experiences.  
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4.4. Conclusion 

In this chapter, I have demonstrated how the law relating to special measures has developed 

for vulnerable and/or intimidated defendant witnesses. I have shown that the primary 

motivation was (and still is) the desire to ensure that these defendants can effectively 

participate as witnesses in their trials. This is in keeping with the principle of equality evident 

in development of the law for vulnerable and/or intimidated non-defendant witnesses. A 

secondary motivation which underpinned the law’s development for such defendants was the 

unequal position in which they were left absent the provision of special measures, when 

compared to their non-defendant counterparts. Again, this is in keeping with the principle of 

equality.  

Despite these developments, however, the provision of special measures to vulnerable and/or 

intimidated defendant witnesses still falls short of that provided to such non-defendant 

witnesses. Leaving aside the potential implementation issues associated with pre-recorded 

evidence for defendants, there is no justified basis for the differential provision of special 

measures to vulnerable and/or intimidated court users. This means that the law remains 

internally incoherent with regards to its treatment of such court users giving evidence in 

Crown Court trials. 

I have also illustrated in this chapter how the development of the law for vulnerable and/or 

intimidated defendant witnesses has been largely court driven. Though there has been some 

legislative intervention, it has been minimal and reactive to the common law developments. 

This is in stark contrast to the way in which the law developed for such non-defendant 

witnesses. I have shown, as per Hawkins’ framework, how the decisions and views of 

criminal practitioners have influenced the developments within the legal field with regards to 

defendant witnesses, and ultimately how this has led to developments from within the 

surround. This is discussed further in the section 5.5.2.  
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While the courts are slowly bridging the gap in protection between vulnerable and/or 

intimidated defendants and similarly disadvantaged non-defendants that special measures 

provide, the pace of change is determined largely by defence lawyers’ willingness and ability 

to challenge the law through appeals and judicial review. This renders it important to 

consider defence lawyers’ knowledge about, and attitudes towards, vulnerability and 

intimidation, special measures, and their use in Crown Court trials. In addition, the working 

conditions in which the legal profession operates become an important part of the story of 

defendant special measures. There may be, for example, opportunities for law reform that 

defence lawyers are overlooking, whether inadvertently or deliberately, and appeals that 

some judges reject on the basis of other priorities.  

Looking to the operation of the law also enables an assessment of the effect that the nature of 

the existing reforms (piecemeal and incomplete) has on the law’s accessibility and its 

implementation by the legal profession. This provides a further reason to examine how 

lawyers think and act in relation to special measures for defendants. The following chapter 

accordingly presents a snapshot of my empirical data, which offers an insight into how 

special measures law operates in Crown Court trials. This provides the basis from which to 

consider the level and coherence of the commitment to the principle of equality in the 

provision of special measures in practice. 
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CHAPTER 5: AWARENESS 
 

5.1. Introduction 

The previous chapters have shown the development of the law of special measures and 

demonstrated the absence of a consistent commitment to the principle of equality within this. 

This chapter marks a shift away from considering the law in books to explore the use of 

special measures by vulnerable and/or intimidated court users in practice and the commitment 

to the principle of equality within this provision. This begins with an overview of the findings 

from the interviews conducted for this research and an outline of how this data should be 

regarded going forward.  

The main body of this chapter embarks on a more in depth exploration of the findings from 

my interviews. I explore the extent to which the respondents were aware of the legal 

provisions for special measures available to vulnerable and/or intimidated court users. This is 

followed by an analysis of some potential reasons for the different levels of awareness of 

special measures provisions that my respondents conveyed with regards to non-defendants 

versus defendants. In the final section of this chapter I evaluate insights into the legal 

profession’s ability to accurately identify vulnerability, and whether this differs depending on 

the type of witness with which they are faced.  

Throughout this analysis I consider the legal profession’s commitment to the principle of 

equality in their approach to the vulnerable and/or intimidated. This enables me to consider 

whether the treatment of vulnerable and/or intimidated court users giving evidence in Crown 

Court trials, through the provision of special measures, is approached with any consistency.  
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5.2. Snapshot of findings 

In my interviews I sought to obtain an insight into the operation of special measures law in 

practice according to my respondents’ experiences in Crown Court trials. The nature of the 

sample and the methods adopted in the interviews were outlined in Chapter 2. Table 5.1 

illustrates respondents’ experiences of the use of live link, intermediaries, screens and pre-

recorded evidence in chief in Crown Court trials. Due to time constraints these were the four 

measures focused on in interview, as I perceived them to be the more ‘intrusive’ special 

measures. In other words, they are the measures which most drastically alter the ‘traditional’ 

mode of giving evidence (live, in court). The interviews concentrated in particular on live 

link and intermediaries. This was because these measures are the two which have been the 

subject of most debate and development regarding defendants, as illustrated in Chapter 4. I 

thus asked all 18 respondents directly about their experiences in relation to defendants using 

the live link and intermediaries.
1
  

The data relating to the use of pre-recorded evidence and screens for defendants should be 

treated more cautiously. Due to the semi-structured and fluid nature
2
 of the interviews I 

allowed the respondents, to an extent, to lead the discussion on special measures so that I 

could try to understand the various issues that are at play in practice. This meant that there 

was some inconsistency between the interviews with regards to whether screens and pre-

recorded evidence in chief were discussed in depth for all witnesses. As a result of this 

inconsistency, the data in relation to these two measures in so far as it applies to defendants 

should be treated as only reflecting the views and experiences of a sub-set of those 

interviewed. One should, therefore, be cognisant of the possibility that the figures for 

defendant witnesses may underestimate the use of screens and pre-recorded evidence. 

                                                           
1
 See Appendix 1 for interview guide. 

2
 See section 2.4.2 (p30-35). 
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The removal of wigs and gowns and the use of evidence in private and communication aids 

were raised less frequently in interview and so I do not have the breadth of data required to 

incorporate it in the forthcoming analysis.
3

 I have also omitted pre-recorded cross-

examination from discussion because at the time of my interviews this measure had not been 

implemented nationally.
4
  

The references in table 5.1 to ‘direct use’ are to trials in which the respondent participated 

where a vulnerable and/or intimidated court user used special measures. ‘Awareness of use 

by others’ refers to the respondent having heard about other trials in which a vulnerable 

and/or intimidated court user has used special measures, in which they had no direct 

involvement.  

                                                           
3
 My overall impression from the interviews was that these measures (removal of wigs and gowns, 

communication aids and giving evidence in private) were used by non-defendant witnesses. With regards to 

defendants, the removal of wigs and gowns was referred to as ‘uncontentious’ [B1]; the measure invoked for 

defendants ‘most often’ [R2]; and something experienced ‘loads of times’ [J3]. J4 asserted that there is ‘no 

disparity’ in relation to the removal of wigs and gowns and aids to communication for defendant and non-

defendant witnesses. However, only one respondent disclosed having experienced a defendant giving evidence 

in private [J5], and B2 and J4 highlighted their concerns for the compatibility of this measure for defendants 

with the principle of open justice. 
4
 For non-defendant witnesses (though see section 3.2.(p44 note 7) for a discussion of the future plans 

surrounding this measure for vulnerable non-defendant witnesses). There are no plans for this to be enacted for 

defendant witnesses. 

Table 5.1: Findings from interviews – respondents’ use of special measures (n = 18) 

 Defendant witnesses Non-defendant 

witnesses 

 Direct use Awareness 

of use by 

others 

Direct use Awareness 

of use by 

others 

Live link 2 2 18 18 

Intermediary 8 2 18 18 

Pre-recorded evidence in chief 0 0 18 18 

Screens 2 0 18 18 
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The difference in the respondents’ experiences of trials in which vulnerable and/or 

intimidated non-defendant witnesses had used special measures as compared to defendants is 

clear. Special measures were used much less frequently for defendant witnesses: 

They’re [special measures for defendants] very rare I think, aren’t they? [J3] 

No defendant I’ve ever seen has ever used special measures. I haven’t even heard of that 

many, if I’m honest. [PS1] 

It [live link for defendants] doesn’t happen. I’ve never had a case where it has happened 

and I’ve never thought it was necessary to happen... [J1] 

 

As illustrated in table 5.1, two respondents had been involved in trials where there was 

successful implementation of the live link for a defendant witness (B1 and B4). In addition, 

one respondent (R3) had heard about B1’s trial involving live link and another (DS1) had 

heard anecdotally of another case in which a defendant had used the live link provision. 

These responses represent discrete incidents in which the respondents had experienced the 

live link used by a defendant to give evidence.  

The most frequently used special measure for defendants was the intermediary. Eight of the 

respondents (R1, B1, B3, R3, J1, J2, J3 and J4) had been involved in a maximum of two trials 

where a vulnerable defendant gave evidence with the assistance of an intermediary. A further 

two respondents (R2 and B2) knew of a case in which this had happened, but had no direct 

involvement. 

None of the respondents disclosed knowledge of any use in trials they had participated in, or 

in trials involving others, of vulnerable and/or intimidated defendants using a pre-recorded 

statement as their evidence in chief. Only two of the respondents (B4 and DS1) reported 

participating in a trial in which a defendant used screens to give evidence in their trial. No 
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other respondent reported having heard even anecdotally of the use of this special measure by 

defendant witnesses. 

The low uptake of special measures by defendant witnesses does not seem, on the evidence, 

to be the result of denied applications. This is because only one respondent (DS3) reported 

having applied for, but failing, to secure live link and screens for a vulnerable client. Instead, 

it seems that applications for defendants are less frequently made: 

My experience is that applications for special measures for the defendant are rarely 

made. [J1] 

The application [for defendant special measures] is never made. [J4] 

 

This supports existing research on the success of special measures applications for non-

defendant witnesses. Roberts et al found that when special measures were applied for, the 

overall success rate was 98%.
5
 Furthermore, Charles found that of applications considered by 

the court, 83% were granted.
6
  

In contrast to defendant witnesses, each of the respondents had, on multiple occasions, been 

involved in trials where special measures were used by non-defendant witnesses in Crown 

Court trials, and knew of other such trials in which this had occurred. The unequal provision 

in law of special measures between defendant and non-defendant witnesses was cited by 

some respondents as the reason for the lower uptake of them by defendants. Given the 

prevalence of vulnerability among defendants,
7
 however, one might have expected that the 

respondents would have had more experience of defendants using special measures. The 

substantial disparity experienced by the respondents seems to require an explanation which 

                                                           
5
 Paul Roberts, Debbie Cooper and Sheelagh Judge, ‘Monitoring Success, Accounting for Failure: The Outcome 

of Prosecutors’ Applications for Special Measures Directions under the Youth Justice and Criminal Evidence 

Act 1999’ (2005) 9 International Journal of Evidence and Proof 269, 276. Roberts et al theorised that this high 

success rate was because the CPS was too conservative in the applications it pursued to court and made only 

‘sure-fire’ applications. 
6
 Corinne Charles, Special Measures for Vulnerable and Intimidated Witnesses: Research Exploring the 

Decisions and Actions taken by Prosecutors in a Sample of CPS Case Files (Crown Prosecution Service 

Research Team, April 2012) 42. 
7
 See section 3.5.1.3. (p83-86). 
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extends beyond the narrower legal provision of special measures to vulnerable and/or 

intimidated defendants.  

This is further supported by a distinction that emerged within the interviews between the use 

of special measures by prosecution and defence non-defendant witnesses. For prosecution 

witnesses, the use of special measures seems somewhat routine:  

I think they are now regarded, certainly by judges and advocates, as an anodyne 

commonplace now. [R4] 

There’s become rather a bureaucratic and unthinking attitude towards special measures. 

Box-ticking. ‘You’re a witness; you know you can have special measures; which one do 

you want?’ without really thinking about whether they need them. [J2]  

They are routinely applied for. [DS1] 

…they are considered to be usual measures rather than special measures these days. 

[PS1] 

…special measures are thrown around too often. [PS2]  

There is a tick box [for special measures] on the [Plea and Case Management] form; but I 

think routinely the CPS tick yes and defence tick no, and it’s almost become nothing 

more than a routine now. [DS1] 

 

As evidenced from the last quote from DS1, for non-defendant defence witnesses the 

respondents had not experienced a comparably high use of special measures:  

[I] can’t recall a case where special measures have been applied for for defence 

witnesses. I can envisage circumstances where it would be perfectly proper, but I’ve not 

known it arise … Far more common for prosecution. [R1] 

I’ve never seen a special measures application for a defence witness. [R2] 

I don’t think I’ve ever needed to make an application for a defence witness’ special 

measures. [B2] 

…I do find it a bit odd that [special measures] haven’t been incorporated in the way they 

might for defence witnesses. [R3] 

…I’ve seen far fewer [special measures applications] from the defence. [R4] 

It’s very rare [a special measures application for a defence witness]. [J2] 

… they don’t [the defence] apply by and large for special measures for their own 

witnesses. [J4] 
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I think the defence are less prone to apply. [DS3]
8
 

Do you know, I don’t think I have [seen a defence witness special measures application]. 

I can’t think of any … Unless you include aids to communication, in which case, yes, 

interpreters and the like. But nothing beyond that. [J5] 

 

This breadth of quotes indicates that, despite the legal parity in the provision of special 

measures to all non-defendant witnesses, there is not parity in practice. This is supported by 

data present in The Advocate’s Gateway toolkit on intermediaries. It notes that on average, 

there are 530 requests for an intermediary per month, mostly for prosecution witnesses with 

only a handful of these per year for defence witnesses.
9

 This disparate practice was 

evocatively referred to by one respondent: 

…you have a 15 year old witness for the prosecution – it sounds awful to say – but 

they’re sat on their velvet cushion, given Turkish delight and wrapped up in a big old 

cloak. And if they’re on the defence side … they’re just … they’re not forgotten but 

they’re certainly overlooked to a degree. [R3] 

 

It seems, therefore, that there is procedural inequality between non-defendant defence and 

prosecution witnesses in practice. This is because one group is treated differently (not 

provided special measures) to the other (who is), presumably absent a sufficient justification. 

As a result, the law’s commitment to the equality principle for non-defendant witnesses in 

law does not seem consistent in its operation. This is a further indication that an explanation 

for the differential uptake in special measures is needed which extends beyond their legal 

provision. An attempt to develop this explanation is undertaken in the remainder of this 

thesis.  

The next section sets the data within the context of the number of witnesses in each cohort. 

This goes some way to explaining the differential uptake of special measures. In addition, the 

defendant’s structural position means that pre-recorded video evidence is, as per my 

                                                           
8
 DS3 had, himself, applied successfully for special measures for a defence witness. 

9
 The Advocate’s Gateway, ‘Intermediaries: Step by Step’ (Toolkit 16, Inns of Court College of Advocacy, 10 

April 2017) 17. 
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respondents’ views, not workable for defendant witnesses. It is to this latter point that I turn 

first. 

5.3. Practical differences 

5.3.1. Defendants: pre-recorded evidence in chief 

None of the respondents in this research recalled personal involvement in a trial, or 

knowledge of another trial, in which pre-recorded evidence in chief was used by a vulnerable 

and/or intimidated defendant. This is perhaps unsurprising since there is currently no legal 

basis from which to secure the use of pre-recorded evidence in chief for vulnerable and/or 

intimidated defendant witnesses.
10

 Furthermore, as the Court of Appeal in R v SH,
11

 and 

Baroness Hale in Camberwell Green
12

 highlighted, there are practical difficulties in 

implementing the measure for defendants which would need to be addressed by Parliament. 

B4 also highlighted such difficulties: 

Re: pre-recorded interviews – not only are there not the resources for defendants but who 

would they accept as an appropriate person to do the interview? [B4] 

 

Other respondents who discussed this measure in interview highlighted additional problems 

with defendants using this measure. At trial, the defendant gives evidence once the 

prosecution case has concluded. It is important that when doing so they respond to the 

evidence of those who have gone before them. Pre-recording their evidence in chief would 

deny them this opportunity prior to cross-examination: 

…one of the problems is reacting to developments in the trial. … [pre-recording a 

defendant’s evidence] before the judge has decided if there’s even a case to answer – I 

can see all sorts of complications. [R1] 

I think evidence in chief, certainly when calling a client, a lot of it is meeting and getting 

an explanation for what the prosecution witnesses have said. You can’t properly examine 

in chief and answer the case until you know what the case is, so I just don’t think it 

would work. [R2] 

                                                           
10

 See section 4.2.5. (p122-24). 
11

 R v SH [2003] EWCA Crim 1208 [23]-[24]. 
12

 R v Camberwell Green Youth Court [2005] UKHL 4 [58]. 
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I think you’d be putting the cart before the horse. [J1] 

I can see there being an argument for equality but I don’t see how pre-recorded evidence 

could work… [B3] 

 

Structural differences between the defendant and non-defendant witnesses and their different 

roles in the adversarial trial mean that this measure is not workable for defendants. The 

structural position of the defendant is a material difference on which the exclusion of 

defendants from this measure (and thus their differential treatment) is justified. This is a part 

of equality rather than a violation from it
13

 and renders the law coherent in this regard. For 

this reason, this measure is not carried through the analysis in the proceeding chapters.  

5.3.2. Number of witnesses: defendants versus non-defendants 

It is likely that there are a greater number of non-defendant witnesses than defendants in 

many trials. As a consequence, it is probable that more non-defendant witnesses will qualify 

for and use special measures. In addition, unlike non-defendants, defendants are not 

compellable as witnesses in their trials. PS1, who had ‘never’ seen a defendant use special 

measures, highlighted this in interview: 

[A] defendant has a choice not to give evidence. He doesn’t have to. No one says he does 

– it doesn’t work like that … The defendant is the only person in the whole process who 

can go [respondent sat back in his chair and held his hands up]: “I don’t wanna do this; I 

don’t wanna be a part of it.” Fair enough. As you know, adverse inferences can be drawn 

and all the rest of it, you know, from his silence, but he is the only person who can say 

“right, I’m out, I don’t want to give evidence.” [PS1] 

 

The non-compellability of defendants was discredited as a reason for their exclusion from 

special measures in section 3.5.1.2. However, it remains a potential explanation for why 

defendants use special measures less frequently than non-defendants. If vulnerable and/or 

intimidated defendants opt out of testifying, then the size of the cohort of defendants who are 

eligible to apply for the use of special measures to give evidence is reduced. 

                                                           
13

 Discussed further in section 3.4. (p61-63). 
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I asked the respondents whether, in their experience, vulnerable defendants were likely to 

give evidence in their defence. Some were keen to highlight that they would not discourage 

such a defendant from giving evidence:  

They [vulnerable defendants] aren’t encouraged not to testify in my experience. I don’t 

think juries ever liked defendants not giving evidence, even before they were allowed to 

draw adverse inferences from it. They just don’t like it … I’m forever saying to clients 

“look you can’t pretend to be something you’re not, the jury just want to hear from you.” 

[B1] 

The expectation is that they ought to and therefore it’s quite hard as a defence advocate 

not to call them. [R2] 

I would never advise a defendant not to give evidence … I think juries expect it. [R3] 

I’d have made him [vulnerable defendant] give evidence… [B4] 

 

In some cases, the type of offence with which the defendant was charged influenced the 

lawyers’ decisions to advise clients to give evidence:   

I can count on the fingers of one hand the amount of defendants I’ve not called in the last 

ten years. Partly that’s because most of what I do is sex cases and essentially there’s two 

people in the room. [B1] 

There are some cases where a defendant really has to give evidence to explain why he’s 

not there, ie alibi evidence. If the defence is alibi you’re more likely to call a defendant, 

even a vulnerable defendant. [R1] 

 

However, R1 noted that vulnerable witnesses give evidence ‘less often than non-

vulnerable/borderline defendants’. DS3 highlighted that sometimes vulnerable defendants do 

not give evidence despite legal advice that they should do so: 

I have examples of cases in which I have strongly advised clients to give evidence and 

said if they didn’t do it, it would be tantamount to suicide, who have ignored that advice 

and not given evidence, and have cited to me that they are petrified of the process of 

giving evidence and cross-examination. [DS3] 

 

Furthermore, J1 and J2 spoke of occasions in which they had issued a section 35(1)(b) 

direction
14

 to the jury when vulnerable defendants did not give evidence
15

: 

                                                           
14

 See CJPOA 1994. This permits a judicial direction to the effect that hearing from a defendant suffering a 

‘physical or mental condition’ would have been ‘undesirable’; which is designed to prevent the jury from 

drawing adverse inferences from their silence (see further section 3.5.1.2. (p77-80)). 
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I’ve had this a number of times – “you’ve seen the psychiatrist report, I’m not going to 

call him to give evidence, but I don’t want you to give an adverse inference direction 

because he just wasn’t capable of giving evidence.” … I am usually happy to agree to 

that. [J2] 

I’ve certainly had some cases where vulnerable [defendant] witnesses have not given 

evidence and I’ve directed the jury not to infer any adverse inferences therefrom. It is 

usually supported by medical evidence. [J1] 

 

The evidence, whilst not conclusive, suggests that at least some vulnerable defendants do not 

give evidence in their defence.
16

 This reduces the cohort of defendants giving evidence who 

are eligible for special measures assistance and so naturally results in a decrease in the 

number of defendants giving evidence with special measures.  

5.3.3. Number of witnesses: prosecution versus defence non-defendant witnesses 

In a similar vein, the number of non-defendant prosecution and defence witnesses was also 

considered by some respondents to contribute to their different experiences of special 

measures use: 

It’s a difficult comparison because in the vast amount of cases there are far more 

prosecution witnesses than defence witnesses, particularly if you adopt the rule of thumb 

that you don’t call a defence witness unless you absolutely have to, ’cause it’s just 

inviting trouble. If the prosecution get a lever under your defence witness then they can 

go anywhere with it. So often you’ll have a defendant and nobody else. So it’s not a 

direct comparison. [B1] 

Generally not many defence witnesses are called. [R2] 

…in a normal case there are far more witnesses called on behalf of the prosecution. [R4] 

 

The number of both defendant and non-defendant witnesses, and prosecution and defence 

non-defendant witnesses, thus has an obvious bearing on the frequency with which special 

measures are invoked for each cohort. From an equality perspective, these differences partly 

explain the disparate uptake of special measures between defendant and non-defendant 

                                                                                                                                                                                     
15

 In section 3.5.1.2. (p78-80) I noted that the courts have taken a ‘restrictive’ approach to when this direction 

can be invoked. Furthermore, Quirk’s interviews with criminal barristers suggested that a s35(1)(b) direction 

was rarely sought when a defendant did not testify. The comments from J1 and J2 indicate that the direction is 

invoked in practice, by some, at least occasionally. 
16

 I stated in section 3.6. (p89) that one of the consequences of excluding defendants from eligibility for special 

measures was that some may opt out of testifying because they do not feel capable of doing so. Of course, if 

special measures were used more frequently more vulnerable defendants might give evidence. 
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witnesses (and prosecution and defence non-defendant witnesses) and, at least in part, shield 

the law’s operation from accusations of incoherence. The differences in the number of those 

giving evidence remain, however, insufficient to justify the variations in use completely.  

Using Hawkins’ concepts of surround, field and frames, this thesis seeks to delve deeper into 

the disparate uptake of special measures to which my respondents alluded in interview. These 

conceptual devices, as discussed in section 1.6, help to ‘organise thinking about decision-

making’ and ‘show how the making of decisions about individual cases can only be 

understood in a much wider context’.
17

 For present purposes, the surround should be 

understood as the social, political and economic environment, in which the laws on special 

measures were drafted and enacted. The organisational field is the legal system, or criminal 

justice system, in which that law operates.  

References have already been made to these concepts throughout Chapters 3 and 4. For 

example in section 3.3 I highlighted how concern from within the socio-political surround 

about the treatment of children and learning disabled complainants and witnesses by and 

within the criminal justice system was increasing. Alongside this, knowledge advances about 

the ability of such individuals to give reliable and accurate evidence altered the approach 

taken in the legal field to both their complaints and the evidence they could give in criminal 

trials. Then in section 4.2, I showed how unease within the legal field surrounding the 

exclusion of defendants from special measures arose. The perceived implications of this on 

vulnerable and/or intimidated defendants led to the law’s development both within the legal 

field and within the surround. The specific political context in which the law has developed 

and its effect on the organisation of the legal field is further discussed later in section 5.5.1. 

                                                           
17

 Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency (OUP 2002) 433. 
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Decision-frames help us to understand how those involved in special measures decisions 

approach the issues they face and how they choose to proceed. I showed in section 4.2.3 how 

the legal profession’s dissatisfaction with the exclusion of defendants from special measures 

manifested itself in the operation of the ‘parity principle’. Framing issues are returned to later 

in this chapter (section 5.6) as well as in Chapters 6 and 7. This forthcoming analysis draws 

on the different frames (instrumental, moral, organisational and legal) that criminal 

practitioners adopt in their decision-making about special measures use.
18

  

The findings presented in the next section of this chapter, however, do not fit well with 

Hawkins’ frame device. This is because they are not related to decision-making per se. 

Instead, they raise the issue of the legal profession’s awareness of the law and vulnerability. 

If a defence lawyer, for example, does not know about the available special measures for 

defendants, there is no decision to be made regarding their use. It is thus a ‘non-framing’ 

issue. It is to these non-framing ‘awareness’ issues that this chapter now turns.  

5.4. Awareness (or lack thereof) 

Throughout the interviews, it became apparent that some criminal practitioners were not 

aware of the provision of certain special measures to vulnerable defendant witnesses. This 

was evident in relation to live link and screens. At times this resulted in slightly awkward 

interview exchanges, as it became necessary to explain the existence of authority for these 

measures to defendants in order to elicit views about them. The following extract from an 

interview with a barrister with 21 years of PQE exemplifies this: 

B4: I think the live link should be available [to defendants]… 

Researcher: There is a provision that’s already been inserted into the YJCEA for 
defendants to use the live link… 

B4: Oh, is there? 

Researcher: Yes, section 33A. It’s more restrictive than the provision for non-defendants 
though still. 

                                                           
18

 See Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency (OUP 2002). 
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B4: And when was that brought in? 

Researcher: The Police and Justice Act 2006 legislated for it. 

B4: Oh, ok. 

Researcher: I wonder … well, it doesn’t seem to be well known about or used? 

B4: No, it’s not. 

 

This exchange is interesting for two reasons. First, this respondent was unaware of the 

existence of the statutory provision for defendants to give their evidence by live link. She was 

not alone in this regard. Other respondents also revealed their lack of awareness of the 

provisions throughout the course of the interviews: 

It’s [live link] certainly a provision which I was really unaware of to be honest. [PS2] 

DS2: I didn’t think [special measures] were available [to defendants]?  

Researcher: There’s section 33A – it was a late insertion into the YJCEA for live link for 
defendants, for example. 

DS2: Oh right, OK. 

 

The second reason that the above exchange with B4 is interesting is because she was one of 

the two barristers who had successfully secured the use of the live link for her client to give 

evidence. She had thus done so without knowledge of the statutory provision permitting it. 

Instead, B4 described how the vulnerable defendant in her case was authorised to give 

evidence via the live link by ‘the judge us[ing] his inherent power to ensure a fair trial’. This 

is curious since, as discussed in section 4.2.3, the Court of Appeal in Ukpabio affirmed the 

earlier decision in the Waltham Forest Youth Court case; that an inherent power to permit a 

defendant to give evidence by live link does not exist.
19

 

When other respondents were asked why they thought the live link and screens were so 

seldom used by defendants, some also attributed blame to a lack of awareness of their 

availability: 

It’s not on [defence counsel’s] radar in my experience. [DS2] 

I don’t think [defence counsel] would have even considered [live link]. They may not 

even know that the law permits it, sadly to say … As far as other special measures are 

                                                           
19

 Though I challenged the validity of this judgment in section 4.2.3. (p119-20). 
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concerned [excluding intermediaries], I think it really is a question of the advocates and 

the legal representatives being aware that there are some special measures available to a 

given defendant. [J1] 

I think it would appear that most defence advocates are [unaware] too. I think if there 

was more of an awareness then it would be used more. [PS2] 

Solicitors and defence counsel are quite hot on things like intermediaries now … [but] in 

terms of basics [live link/screens] it always seems to pass people by. [B3] 

 

Asking the respondents if they had experienced the use of special measures may have 

highlighted their existence to those who were otherwise unaware. This makes it difficult to 

know from the interviews quite how many of the respondents knew of the provision of 

special measures to defendants. While some respondents openly admitted their lack of 

awareness, others may have concealed it.  

Evidence from the Youth Proceedings Advocacy Review also suggests that there is a lack of 

awareness of the special measures available to vulnerable defendant witnesses. The review 

brings together a series of interviews and surveys undertaken with barristers, solicitor 

advocates and other professionals working within the criminal courts.
20

 There is no mention 

in the report of the use of statutory live link provision by defendants or the availability or use 

of screens for defendants under the common law. Furthermore, one barrister is quoted saying: 

‘it’s only very recently that a lot of advocates even appreciated that you could get special 

measures for defendants, so I don’t think people ask for them’.
21

 These findings support those 

of my own: that there is an absence of awareness among some criminal practitioners of the 

available special measures for vulnerable and/or intimidated defendants. 

As noted above, Hawkins’ conceptual framework is of limited applicability when an advocate 

lacks awareness of the available provisions. The frame device becomes inapplicable to 

understanding the uptake of special measures when a lack of knowledge means that they do 

                                                           
20

 Ali Wigzell, Amy Kirby and Jessica Jacobson, The Youth Proceedings Advocacy Review: Final Report 

(Institute for Criminal Policy Research 2015). 
21

 ibid 31. 
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not know that there is a decision to be made. This is a point which was not considered by 

Hawkins, since he had no reason to think that the regulatory agency was unaware of the range 

of disposals/courses of action available in the event of a health and safety breach. In the 

context of special measures, however, the evidence suggests that at least some of the legal 

profession are not aware of the special measures provisions available to vulnerable defendant 

witnesses. For these criminal practitioners, the frames are not directly relevant
22

 to explaining 

why they did not secure special measures use for their clients. 

Hawkins’ framework is not entirely redundant in this context, however. The data with regards 

to non-defendant witnesses demonstrates that all respondents knew that special measures 

existed, since they had all been involved in trials where they had been used by vulnerable 

and/or intimidated non-defendant witnesses. The concepts of surround and field help to 

develop an understanding of why the lack of awareness exists with regard to the availability 

of these measures for defendant witnesses, but not with regard to non-defendant witnesses.  

5.5. The awareness deficit: why? 

There are several factors which can contribute to an explanation of the legal profession’s 

differing knowledge of special measures for non-defendant witnesses versus defendant 

witnesses. These are the political context in which the law of special measures has developed; 

the way this development has occurred; the degree to which special measures use is 

scrutinised within the surround; and the organisation of the legal field as a result of these 

issues. In reality these factors are interlinked and overlapping, but for analytical purposes I 

have presented them separately. The following subsections thus demonstrate how these issues 

are likely to have shaped the knowledge that criminal practitioners have of special measures.  

                                                           
22

 The way in which those who are aware of defendant special measures frame their decisions may have an 

impact on the perpetuation of unawareness among the profession. This is discussed in section 6.2.2. (p204-205). 
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5.5.1. The political context / surround of law reform 

A look at the political context in which the law of special measures developed does two 

things. It enables one to better understand why, when the arguments against providing special 

measures to vulnerable and/or intimidated defendants were so weak (as demonstrated in 

section 3.5.1), such scant regard was given to defendant special measures in the Speaking up 

for Justice Report and the Parliamentary debates on the subsequent Youth Justice and 

Criminal Evidence Bill. This in turn helps us to understand why segments of the legal 

profession lack the requisite knowledge of special measures for defendants to ensure that they 

are used.  

A number of broad trends and salient factors can be identified in the surround at the time of 

the introduction of the statutory non-defendant special measures scheme in 1999. In the late 

20
th

 century, a loss of public confidence in the criminal justice system resulted from a 

developing awareness of the true extent of victimisation;
23

 rising crime rates;
24

 the perceived 

failure of the system to convict child abusers, rapists and those who offend against other 

vulnerable groups;
25

 and a series of high profile miscarriages of justice.
26

 The perception, if 

not reality, that the system was failing to adequately manage the aims of convicting the guilty 

and acquitting the innocent sparked public concern which resulted in growing pressure for 

reform.
27  

In addition, the professionalisation of the criminal justice system over the course of the 

twentieth century has placed much emphasis on the relationship between the defendant and 
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the State.
28

 This largely relegates victims from the criminal process save for their role as 

witnesses for the prosecution;
29

 rendering their private interests ‘subordinate and peripheral’ 

to the public interest being served by the trial.
30

 Dissatisfaction with the resulting treatment of 

victims in the criminal justice system led to the formation of ‘victim’s movement’ groups 

who lobbied for change.
31

 They were emboldened by the decision in Doorson v 

Netherlands,
32

 where the ECtHR extended the right to a fair trial under Article 6 to include 

the interests of third parties (ie victims and witnesses) in the proceedings.
33

  

Supporting victims of crime thus became ‘politically expedient’ and some argue it ‘diverted 

attention away from the other failings of the criminal justice system’.
34

 The New Labour 

government’s 1997 election manifesto highlighted that ‘victims of crime are too often 

neglected by the criminal justice system’.
35

As a result, government policy increasingly 

centred on ‘putting victims at the heart of the criminal justice system’
36

 and creating ‘a better 

deal for victims and witnesses’.
37

 Several reforms were made in pursuit of these goals. One 

way that these issues were addressed was through the provision of rights
38

 to victims and 

witnesses. These fell short of ‘procedural rights’ which would enable victims to impact the 
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criminal procedure, ie through the provision of legal representation to them.
39

 Instead, and 

correctly according to Ashworth, they have been limited to ‘service rights’.
40

 These have 

included, for example, improvements in the provision of information and support
41

 in 

response to the fact that the absence of such services was at the crux of most victims’ 

grievances.
42

 The expansion of The Witness Service and the creation of Witness Care Units 

have assisted this development by enhancing services such as court familiarisation visits and 

arranging separate waiting rooms for prosecution and defence witnesses.
43

  

The enactment of special measures for vulnerable and/or intimidated witnesses was in 

keeping with these policy goals of improving the criminal justice system for victims and 

witnesses. The provision of special measures was framed as an exercise which balanced the 

treatment of victims and defendants.
44

 Several other reforms contained in the YJCEA also 

had the victim’s interests in mind. For example, the Act also prohibits a defendant from 

cross-examining a rape complainant or child witness in person
45

 and limits the admissibility 

of evidence of their past sexual history.
46

  

The Criminal Justice Act 2003 continued the government’s exercise of ‘re-balancing’. One 

way it did so was by enhancing the protection of victims and witnesses in court. In particular, 

the rules relating to the admission of bad character and hearsay evidence were altered so as to 

restrict the ability of the defence to carry out traumatic cross-examinations on non-defendant 
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witnesses
47

 whilst simultaneously increasing the evidence available to the prosecution.
48

 

More recent reforms have even enabled witnesses to give evidence anonymously in 

circumstances where they may otherwise be unsafe.
49

 Furthermore, the appellate courts have 

been proactive in the protection of vulnerable witnesses by significantly narrowing the scope 

of the cross-examination permitted against them.
50

  

Developing service provisions to all victims and witnesses and amending rules of evidence 

and procedure has aimed to improve the experience and thus satisfaction of these third party 

participants. As noted above, many of these reforms have been framed
51

 as part of the wider 

policy to ‘re-balance the criminal justice system in favour of victims and witnesses’.
52

 This 

was based on an assumption that the system was unbalanced towards defendants
53

 and thus 

that victims and witnesses were left disadvantaged.  

According to Jackson, there is a ‘clear instrumental connection between concerns for victims 

and concerns about catching and punishing offenders’.
54

 The plight of the victim came to be 

exploited as a political tool to increase the punitiveness of the system.
55

 The use of 
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‘(re)balancing’ in criminal justice policy depicted defendants’ and victims’ rights as in 

conflict with each other, meaning that to be for victims you have to be against defendants. 

This zero-sum policy game, where ‘the offender’s gain is the victim’s loss,’
56

 results in the 

perception that accused’s due process rights run contrary to the popular concern for 

protecting victims, and keeping the public safe.
57

 This is a perception that has enjoyed 

longevity – it existed prior to the enactment of special measures for non-defendant witnesses, 

and arguably remains prevalent in the political realm today. 

As well as these reforms made for victims and witnesses I have delineated above, reforms 

were also made against defendants in order to redress the alleged imbalance in the system. 

Curtailments to defendants’ rights were thus delivered under the new face of victims’ rights.
58

 

Victims’ groups became ever more frustrated with the ‘privileged legal position of the 

defendant’ as a result of safeguards within the system which were perceived to unduly 

insulate guilty defendants from conviction.
59

 Furthermore, an increasingly prevalent view 

was that courts were acquitting criminals on the basis of ‘legal technicalities’,
60

 thus 

undermining the protection of the public and future victims. This view was one that Michael 

Howard endorsed in the mid-90s in his role as the then Home Secretary: ‘professional 

criminals, hardened criminals and terrorists … disproportionately take advantage of and 
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abuse the present system’.
61

 The re-balancing agenda thus resulted in the conflation of the 

desires to improve the position of victims and to curtail the defendant’s rights.
62  

In this vein, criminal justice policy became increasing oriented towards crime control.
63

 The 

defendant’s right to silence and to legal representation had become, as Quirk highlights, 

‘viewed with suspicion by some as a means by which ‘criminals’ could frustrate justice’.
64

 In 

the context of this quote, frustrating justice has to be interpreted as (guilty) defendants 

evading conviction. The belief was that ‘prosecutions and convictions were being thwarted 

by lawyers advising their guilty clients to make no comment interviews’.
65

 The right to 

silence was thus curtailed in 1994;
66

 a reform supported by Michael Howard who stated that 

‘the balance in the criminal justice system is tilted too far in favour of the criminal and 

against protecting the public’.
67

 The white paper No More Excuses
68

 paved the way for the 

abolishment of the defence doli incapax,
69

 removing the assumption that children under 14 

are ‘incapable of evil’ so that young defendants could be convicted more easily. Reforms also 

impacted defence disclosure rules
70

 to prevent ‘ambush defences’ which were again 

perceived as enabling criminals to escape conviction.
71

 Further, the reforms to the law of bad 

character meant that, while tightening its admissibility with regards to non-defendant 
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witnesses, the Criminal Justice Act simultaneously permitted more of a defendant’s bad 

character evidence to be admitted.
72

  

To understand with more ease this temporal landscape of the reforms for victims and against 

defendants, figure 5.1 provides a visual illustration of the depiction above. The Speaking up 

for Justice Report and the enactment of the YJCEA are highlighted to show where they fit in 

this myriad of reforms. 

 

It is clear from this discussion that the law of special measures was enacted amidst a period 

of time in which defence interests were looked upon unfavourably. This political context 

might go some way to explaining why defendants were excluded from provision of special 

measures under the 1999 Act and why this exclusion was not debated in the Houses of 

Parliament. Defence rights, and the provision of assistance to them, ran (and still runs) 
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counter to the popular policy. Some respondents perceived this as the underlying cause for 

the unequal commitment to equality in the legal provision of special measures
73

: 

…if you were to stand up in Parliament as David Cameron or whoever and say today I’m 

going to enact legislation to redress the balance between defendants and victims in 

criminal trials, there would be absolute uproar. I’m not saying that it’s something that 

should not be considered, but there’s no votes in it. Some of this is intensely political. 

[PS1] 

Successive governments have taken the view that this is all about redressing the balance. 

Why? Victims, in inverted commas – complainants – win elections. Defendants don’t. 

[DS3] 

 

Despite the political context, however, the fairness of the reforms to the law of bad character 

and hearsay for defendants in the Criminal Justice Bill did prompt parliamentary debate. 

Jones highlights how Parliament was persuaded to go ahead with the reforms on the basis of a 

different rationale: that the admissibility of more evidence (whether hearsay or bad character 

evidence) would facilitate truth-seeking.
74

 This same argument could have been made with 

regards to the exclusion of defendants from the Youth Justice and Criminal Evidence Bill. 

The provision of special measures to vulnerable and/or intimidated defendants would 

increase the evidence obtained from them. This, so the argument goes, would enhance truth-

seeking; particularly given their privileged position with regards to information.
75

 

The provision of special measures could thus have been extended to defendants under the 

1999 Act without appearing to go ‘against’ victims in the zero-sum policy arena; something 

which would otherwise seem politically difficult to justify. However the truth-seeking 

argument was not made, and as noted in section 3.5.1.3, nor were any other concerns raised 

regarding the exclusion of defendants from the special measures scheme. One can only 
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assume that the Working Group’s position that defendants were already suitably protected in 

other ways satisfied those involved in drafting the Bill and passing it through Parliament. 

5.5.2. How the law developed 

The way that the law developed for vulnerable and/or intimidated court users relates to the 

political context set out in the previous section. Smith argues that the criminal reform process 

is typically made up of four stages which lead to legislative intervention. First, ‘a series of 

controversial incidents … give rise to public concern and raise questions with … the existing 

… system’.
76

 The second stage sees the government launch inquiries into these issues, 

followed by legislative reform (the third stage). The final stage is ‘inception’, which is the 

period in which the legal field is prepared for the implementation of the new legislation.
77

 

Naughton similarly illustrates this process with regards to miscarriages of justice. The 

Confait case (1975)
78

 led to the establishment of the Royal Commission on Criminal 

Procedure. Their recommendations (1981) led to the enactment of PACE (1984), which 

formalised guidelines on police practice.
79

 This pattern occurred again following the high 

profile release of the Birmingham Six (1991). This led to the formation of the Royal 

Commission on Criminal Justice. Their report (1993) formed the basis of the establishment of 

the Criminal Cases Review Commission as per the Criminal Appeal Act (1995).
80

  

In the context of the development of non-defendant special measures, this cycle of reform can 

clearly be seen. As highlighted in section 3.3, a series of high profile acquittals of alleged 

child offenders and emerging research on the system’s perceived failure to convict those who 
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offend against children led to a loss of public confidence in the criminal justice system (stage 

one). In response to this, the government launched the Pigot inquiry, and later set up the 

Working Group who looked into the treatment of vulnerable and intimidated witnesses in the 

criminal justice system (stage two). The YJCEA was subsequently enacted on the basis of 

their Speaking up for Justice Report (stage 3), and guidance was drawn up and pilot studies 

conducted for the implementation of each measure contained within the Act (stage four).
81

  

Where the provision of special measures to vulnerable and/or intimidated defendants is 

concerned, the political context has meant there has been an absence of a ‘crisis’ or cause for 

public concern. The highest prolife case concerning the issue of defendant participation (and 

thus special measures) was T and V v United Kingdom in 1999, involving two 11 year old 

boys on trial for murder of a two year old boy.
82

 The case provoked public outrage about the 

‘evil nature’ of the boys and so there was limited public sympathy or concern for their ability 

to participate effectively in their trial as witnesses.
83

 There was thus no impetus for the 

government to launch an inquiry into the exclusion of defendants from special measures. This 

has remained the case in the almost twenty years which have passed since the enactment of 

the YJCEA. There is, therefore, a seeming absence of a basis from which to launch new 

legislation to reform the law in this area.  

Despite this, arguments based on the principle of equality, and for the law’s consistent 

commitment to this for all court users, have bubbled upwards. Some defence lawyers and 

members of the judiciary have manifested a concern for a vulnerable and/or intimidated 

defendant’s ability to participate as a witness absent the provision of special measures. Such 

defendants were recognised as occupying disadvantaged positions by comparison to their 
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non-vulnerable counterparts. In addition, the operation of the ‘parity principle’
84

 revealed that 

some criminal justice agents, lawyers and members of the judiciary felt a sense of discomfort 

with the implications of providing special measures to vulnerable non-defendant witnesses 

but not to comparably disadvantaged defendant witnesses. The incoherence of the YJCEA as 

originally enacted was gradually exposed. An underlying concern for the law’s consistent 

commitment to the principle of equality was powerful enough to overcome much of the initial 

resistance (or, at least, indifference) to the provision of special measures to defendants. The 

reforms which have followed have, however, been piecemeal, inconsistent, and (one would 

hope) incomplete.  

The development of special measures law for vulnerable and/or intimidated defendant 

witnesses has thus been driven almost entirely by the courts, with the government giving 

‘only grudging recognition [to the needs of defendant witnesses], when forced to do so on 

ECHR art.6 grounds’.
85

 As demonstrated in Chapter 4, it has been (and is) largely left to 

defence lawyers and the courts, therefore, to ensure that the law develops to enable 

vulnerable and/or intimidated defendants to participate effectively as witnesses in their trials 

and to promote equality between all vulnerable and/or intimidated court users. An ability to 

do this is dependent on the specific facts of the cases which come before the courts, the 

particular conditions of the defendants, and the arguments posed by the lawyers involved. For 

this reason, the judgments sometimes appear to be in conflict with one another, causing 

confusion as to their legal effect and the justification for such. Furthermore, it means that 

defendants are still not privy to the same level of protection that non-defendant witnesses are; 

and thus that in some areas inequality prevails. On the occasions that Parliament has stepped 
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in, it has been to appease the ECtHR rather than to address the situation as a whole and 

properly reform the law. 

The political context and the subsequent ways in which the law of special measures has 

developed for vulnerable and/or intimidated court users affects the extent to which the legal 

profession is likely to be aware of the provisions. Those for non-defendant witnesses, 

emanating from multiple wide-ranging enquiries and ultimately authorised by an Act of 

Parliament, are likely to be firmly on the legal profession’s radar. The ad hoc, gradual 

development of the law for vulnerable and/or intimidated defendant witnesses however, has 

left the law in a complex and uncertain state, with provisions for special measures for 

defendants buried in various authorities.
86

  

The fact that many measures are not statutorily available to defendants was cited by B4 as a 

reason for the lack of awareness of their existence. He stated that although he looks for 

support for his clients and is ‘quite proactive about [special measures] … not everybody 

would be’. Furthermore, R4 also felt that the absence of legislative provision for defendant 

special measures, notwithstanding the inherent power to permit them anyway, was likely to 

have a negative effect on defence counsel’s ‘attitudes and understanding’ of what is available 

for vulnerable defendant witnesses. This shows one way in which the source of law does 

matter, since it can affect the legal profession’s knowledge and comprehension of the 

measures available.  

5.5.3. Scrutiny regarding use of special measures  

The degree to which the use of special measures in practice is subject to scrutiny from within 

the surround is another factor which will likely affect the profession’s awareness of the 

provisions. As noted in the previous subsection, following the legislation for special 
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measures, pilot studies and implementation plans were put in place. Since then, the provision 

of special measures to vulnerable and/or intimidated prosecution victims and witnesses has 

been examined through a series of evaluation studies conducted both independently, and on 

behalf, of the Home Office.
87

 These have sought to ensure that special measures are used and 

are effective in improving the quality of victims’ and witnesses’ evidence and their treatment 

in trials. This has not only raised awareness of the special measures that are available to these 

witnesses, but also put the process through which special measures are applied for and 

secured under scrutiny. There is thus an expectation that special measures are applied for 

when a witness qualifies for their use,
88

 meaning that criminal practitioners need to know 

about their existence. 

The failure to provide special measures to those who qualify has been scrutinised when things 

have gone wrong.
89

 For example, a complainant of sexual assault (Mrs A) committed suicide 

after giving evidence at her abuser’s trial.
90

 She had been offered special measures but 

refused to use them. Instead she gave evidence unaided, out of a concern that using special 

measures would damage her credibility. The Serious Case Review which followed this case 

cast shadows on the CPS and the trial judge; stating that special measures should have been 

put in place even against the victim’s will.
91

 The importance of securing special measures for 
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those prosecution witnesses who qualify is symbolically reinforced through this kind of 

intense scrutiny from within the surround and the legal field. 

Where defendants are concerned, however, no research has been commissioned to measure 

the implementation of the statutory live link provision.
92

 The intermediary provision still 

remains dormant eight years after its enactment. As noted in section 2.3.2, there is a dearth of 

research into the use of special measures by vulnerable and/or intimidated defendant 

witnesses.
93

 This means that the use of defendant special measures, the provisions for which 

are already more sparse and scattered than is the case for non-defendant witnesses, are not 

subject to any external scrutiny. Defence advocates are thus free of the more pressing level of 

accountability experienced by those for the prosecution. This, may in turn, negatively affect 

their knowledge of the provisions available. 

It is the way in which the law has developed for vulnerable and/or intimidated court users, as 

a result of the context of the political surround in which this has occurred, which in part 

affects the level of scrutiny to which the use of special measures is subjected. For defendants 

(and defence witnesses), the uptake is largely seen as a private matter overseen by 

(supposedly) independent legal representatives. Responsibility for the uptake of non-

defendant (prosecution witnesses) special measures, however, is viewed as a public sector 

concern (and is thus subject to public sector forms of accountability). In short, there is a lack 

of consistency in the ‘policing’ of the implementation of available special measures, and the 

resulting commitment to equality within the system.  
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5.5.4. Subsequent organisation of legal field 

Developments in the surround, as noted in section 1.6, can impact both the legal field as well 

as directly influencing the way that criminal justice agents frame those with whom they come 

into contact and the situations they face. The pressure from within the surround, from the 

public and politicians to protect ‘victims and witnesses’ and the subsequent scrutiny of this 

through evaluation studies commissioned on the use of special measures, has thus shaped the 

organisation of the legal field. The absence of this pressure with regards to defendant 

witnesses has also affected the way the legal field is organised, but in a notably different way. 

These areas of the legal field are now discussed in turn. 

The Victims Code requires the police, the CPS, and other witness support agencies to be 

proactive in assessing witnesses for special measures eligibility.
94

 The process of applying for 

special measures for non-defendant witnesses begins with the police. When completing the 

witness statement form (MG11), the police should assess whether the witness ‘requires 

Special Measures Assistance as a vulnerable or intimidated witness’.
95

 If they conclude that 

potential grounds exist for special measures, an MG2 form
96

 is completed and submitted to 

the prosecutor with the case file. This records information regarding a witness’ vulnerability 

or the fear or distress (intimidation) they feel; the measures thought to be most appropriate to 

address these issues; and the views of the witness on these matters.  

The police are able, and encouraged, to request an early special measures discussion with the 

CPS.
97

 This can be carried out before or after charging decision, and even before a vulnerable 

witness has given their police statement. In the latter case, early special measures discussions 
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can ensure appropriate evidence is video-recorded effectively in anticipation of a contested 

trial,
98

 and can allow for the use of intermediaries in police interviews where required.
99

 If the 

CPS decides to charge the suspect, they complete an MG3 form with the charge details. On 

this form, the needs of vulnerable and/or intimidated witnesses should be recorded so that 

special measures applications can be made.
100

 Further meetings can also take place between 

the CPS and a potential beneficiary of special measures. It is preferable that this takes place 

before the application has been made, but only once the defendant has been charged and the 

witness has made their statement.
101

 This enables the prosecutor to directly obtain the 

witness’ views on special measures and to prepare their application accordingly.  

All of this information should then be passed on to counsel for the prosecution in the brief. 

The completion of such forms and the potential for early meetings about the issue will 

heighten the legal profession’s awareness of the existence of special measures for vulnerable 

and/or intimidated non-defendant witnesses. 

The different agencies to which victims and witnesses are referred are also likely to increase 

the legal profession’s awareness and knowledge regarding the available and suitable special 

measures support. For instance, once a suspect has been charged with an offence, alleged 

victims and prosecution witnesses are referred to Witness Care Units (WCU), staffed by the 

police and CPS.
102

 The computer systems used by the CPS and WCU act as check-points for 

special measures discussions. Staff from both the CPS and the WCU should electronically 
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‘flag’ cases involving vulnerable and/or intimidated witnesses.
 103

 This helps to ensure that 

information about the witness is shared between them, and ultimately that the witness is 

provided with the relevant information and support.  

Alleged victims and prosecution witnesses should also come into contact with Victim 

Support or Witness Services. Victim Support is a charity which supports all victims, 

including those who are required to testify against an alleged offender.
104

 The Witness 

Service, run by the Citizens Advice Bureau, operates in every criminal court to support 

witnesses before, during and after trial.
105

 Volunteers from both of these organisations will 

discuss the potential availability of special measures with alleged victims and witnesses, and 

can communicate the outcome of these discussions with those working within the WCU. In 

cases where vulnerable and/or intimidated witnesses have not been identified early on,
106

 the 

existence of Victim Support and Witness Services should help to ensure that witnesses are 

spoken to about special measures and that they are applied for when it is appropriate. Again, 

this serves to increase the legal profession’s awareness and understanding of the special 

measures available to prosecution witnesses. 

There are four other features of the legal field that also call for comment in this regard. First, 

the Ministry of Justice has issued Achieving Best Evidence guidance for practitioners to assist 

them to utilise special measures for victims and witnesses in the most effective way. Second, 

the Criminal Bar Association has produced a training video for the legal profession, designed 
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to improve the questioning of vulnerable witnesses in court.
107

 Third, HHJ Rook QC, chair of 

the working group set up by The Advocacy Training Council in response to the Coalition 

Government’s paper ‘Our Commitment to Victims’
108

 has designed mandatory training for 

practitioners on the topic of vulnerable witnesses.
 109

 Fourth, The Advocate’s Gateway has 

also produced several toolkits for the legal profession on the topic of vulnerable witnesses 

which offer guidance regarding the available support.
110

 There is thus a high volume of 

administration and training which is required in the legal field, thus ensuring first and 

foremost that the legal profession is aware of the available special measures for non-

defendant (particularly prosecution) witnesses. 

The organisation of the legal field where defendant witnesses are concerned is not 

comparable. The absence of bureaucratic ‘communication formats’
111

 designed to capture 

information about defendant witnesses means that defence lawyers are not prompted to apply 

for special measures for defendants, and ultimately have more discretion about whether or not 

to do so. Furthermore, the support that is available to non-defendant witnesses through 

agencies such as Witness Services, Victim Support and Witness Care Units is not comparably 

available to defendants and defence lawyers. Again this minimises the exposure that defence 

lawyers and their clients have to external agencies that can raise awareness of available 

special measures provision.  

In addition, work such as Felicity Gerry’s article for The Justice Gap, ‘Vulnerable defendants 

and the courts’
112

 arguably embeds the lack of awareness. Gerry’s paper contains a section 

devoted to considering the measures that are available to assist vulnerable defendants. Within 
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this section, she asserts that ‘the courts have consistently refused the use of … TV link stating 

that it was Parliament’s clear intention that defendants should be excluded from the 

provisions of the YJCEA 1999’. Section 33A of the YJCEA permitting defendants to give 

evidence by live link is entirely omitted from discussion, despite its enactment some six years 

prior to the publication of this article. So too is the common law power to permit screens to a 

defendant as per the Divisional Court decision in Waltham Forest Youth Court.
113

 Those of 

the legal profession who read this article, written by a high-profile, practising QC, may thus 

remain unaware of the breadth of support available to vulnerable defendants.  

Following the insertion of section 33A into the YJCEA, and the affirmation from the courts 

that a power exists to permit a defendant to give evidence from behind a screen, there has 

been an absence of leadership offered by the appellate courts with regard to the use of these 

measures for vulnerable and/or intimidated defendants.
114

 In addition, there is a lack of 

guidance regarding their use in, for example, The Advocate’s Gateway toolkits designed to 

assist practitioners who are working with vulnerable court users by highlighting best practice 

and raising awareness of the available measures.
115

 This is, of course, in stark contrast to the 

guidance available for non-defendant witnesses. It is likely that these factors all contribute to 

the legal profession’s inferior awareness of the special measures available to vulnerable 

and/or intimidated defendant and defence witnesses. 

To summarise, the legal field in which the legal profession operates is focused, as far as 

special measures are concerned, on protecting victims and witnesses in criminal trials. This is 

largely the consequence of the political surround in which the legal field sits. Special 
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measures have not been lauded and promoted in the same way for vulnerable and/or 

intimidated defendants. Some criminal practitioners are thus unaware of the support that is 

available to such clients. While they may make decisions about whether their client is fit to 

plead, or whether ‘reasonable adjustments’ should be made to proceedings (such as taking 

regular breaks and using clear, simple language), it may not occur to some to consider 

whether measures such as live link or screens would be a helpful addition for their client. The 

system’s lack of commitment to the equality principle in the treatment of vulnerable and/or 

intimidated court users, appears to go much deeper than the substance of the law itself. It is 

replicated and embedded in the implementation and support structures (or lack thereof) 

surrounding the special measures that do exist for defendants. 

This is not to say that none of the legal profession is aware of the availability of special 

measures to vulnerable and/or intimidated defendant witnesses. For special measures to be 

secured for vulnerable and/or intimidated court users, however, it requires more than 

knowledge of the law. The legal profession must also recognise the vulnerability and/or 

intimidation from which a court user suffers and thus apply for special measures use on their 

behalf. The next section of this chapter explores this first issue – the identification of 

vulnerability and/or intimidation. This is a potential barrier to equal provision which, like 

awareness of the law, falls outside of Hawkins’ frame device. It is not about decision-making 

per se, but the awareness of the need to make a decision. The organisation of the legal field 

and surround remain significant to understanding the issues relevant to this matter.  

5.6. Identification of vulnerability  

As discussed in section 1.1, vulnerability within the general population is pervasive. One in 

four people in England suffers from a mental health problem per year; one in five suffers 

from anxiety or depression; and over one million people have a learning disability. As 
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discussed in Chapter 3, a significant number of those who are either a victim, a witness to, or 

accused of, a crime suffer from these conditions. This means that a significant number of 

victims, witnesses and defendants should qualify for the use of special measures to help them 

to give their evidence. In 2014-15, Victim Support helped 31,729 vulnerable or intimidated 

witnesses and 13,881 children to give evidence.
116

 This is only one set of figures, but they 

give an indication as to the frequency with which courtroom procedures should be adapted as 

per the YJCEA. For this to happen, the identification of vulnerability and/or intimidation is 

first required. Existing research indicates that despite knowledge of the prevalence of 

vulnerability in theory, the identification of vulnerability in practice remains deficient.
117

 This 

is explored in the following section.
118

 

The concept of vulnerability is assigned in both policy and practice in a variety of contexts to 

individuals and/or groups, and is used to justify their differential treatment. In the context of 

special measures, a witness’ or defendant’s status as vulnerable and/or intimidated paves the 

way to witnesses and defendants securing special measures to assist them to give their 

evidence in criminal trials. Brown has identified two types of vulnerability – innate and 

situational vulnerability.
119

 Innate vulnerabilities include factors such as age, physical or 

sensory impairments and issues of mental health. Situational vulnerability relates to the 
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circumstances in which individuals finds themselves as a result of, for example, their own 

characteristics and their own or someone else’s actions. The ‘vulnerability’ criteria for special 

measures can be understood as a mixture of innate and situational vulnerability. 

Vulnerability for the purpose of special measures eligibility is defined in the YJCEA. Section 

16 defines vulnerability for non-defendant witnesses and section 33A for defendant 

witnesses.
120

 As discussed in section 4.2.3, there are differences between these sets of criteria, 

but broadly speaking they are concerned with the age of the court user, their mental and 

physical health, and their social and cognitive function. These are innate vulnerabilities.  

For adult
121

 non-defendant witnesses and all defendant witnesses to qualify for special 

measures, these innate vulnerabilities need to be considered to either risk diminishing the 

quality of their evidence (non-defendant witnesses) or to impede their ability to effectively 

participate as a witness (defendant witnesses). This requires a judgment to be made by 

criminal practitioners and ultimately the trial judge about whether or not the witness’ innate 

vulnerability will place them at a further disadvantage by hindering their ability to give 

evidence or participate effectively. In order words, is their innate vulnerability likely to put 

them in a position of situational vulnerability? If this is considered to be the case, the 

witness/defendant is eligible for special measures. The vulnerability criteria contained in 

section 16 and section 33A of the YJCEA therefore combine markers of both innate and 

situational vulnerability. The identification of vulnerability thus involves two stages – first 

identifying the existence of innate vulnerability and second recognising the effect that this 

will have on the ability of the court user to give evidence/its quality.  
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As outlined above, responsibility for identifying vulnerability and ensuring the appropriate 

applications for special measures are made falls initially with the police. McLeod et al’s 

research highlights that the police also often find it difficult to identify support needs due to 

both a lack of training and the combination of mental health problems or learning difficulties 

with signs drug and alcohol misuse.
122

 It was noted in a Home Office report that ‘[police] 

officers are heavily reliant on self-identification, particularly in the case of intimidation … 

[and] the pride of witnesses sometimes leads them to conceal their difficulties’.
123

 The same 

has been found of defendants, who may try to conceal their vulnerability for fear of ridicule 

or embarrassment.
124

  

While the initial identification of children and complainants of sexual offences may be 

simple,
125

 it is often more challenging for criminal justice agents and members of the legal 

profession to identify those with learning disabilities and mental health problems. This is 

especially so when their condition is undiagnosed. Emerson et al demonstrate that this may 

be quite common, since of those projected to have learning disabilities it is thought that less 

than 20% of them are known to disability services.
126

 Furthermore, the 2015 review of 

advocacy in youth proceedings found that even in the youth court, which by definition only 

include defendants under the age of 18, the identification of children’s needs is deficient.
127
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That even child defendants may not be identified as vulnerable is indicative that the 

likelihood that an adult defendant with undiagnosed mental health problems or learning 

disabilities will be identified is slim. This is particularly so given that some of these problems 

are absent visual or behavioural cues.
128

 This means that some vulnerable and/or intimidated 

court users will often lack the provision of support to which they are entitled when giving 

evidence because their vulnerability has been left undetected. 

The evidence seems to suggest, therefore, that the identification of vulnerability and/or 

intimidation warrants some improvement at each stage of the criminal process. Some of my 

respondents confirmed this in interview in relation to the identification of defendant 

vulnerability: 

…there’s a problem generally about defence lawyers properly assessing the capability of 

their clients to engage with the trial process. I think there’s a real issue there; particularly 

with youths, but not just youths. [DS2] 

I don’t think the defendant is given sufficient consideration; because frequently they are 

young, vulnerable or whatever. [J5] 

 

The absence of sufficient screening procedures means that the police and legal profession are 

left inadequately supported in the task of identifying vulnerability among court users.
129

 

Worryingly, McLeod et al found that legal representatives and members of the judiciary often 

considered the identification of vulnerability as solely the police’s responsibility, and so were 

‘less inclined to consider identification to be within their remit’.
130

 This can mean that a 

failure to identify vulnerability at the early stages of the process can leave witnesses without 

adequate assistance. Evidence from Wigzel et al suggests that, even if barristers are willing to 

attempt to identify vulnerable witnesses, they often lack the skills required, even in the youth 
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courts where children are inherently vulnerable.
131

 Valuable work has been undertaken in 

recent years to attempt to combat the poor identification of vulnerable court users, by raising 

awareness of issues of vulnerability, (re)educating criminal practitioners, and highlighting 

examples of best practice.
132

 The emphasis of this work, however, has often been on 

vulnerable and/or intimidated prosecution witnesses and complainants rather than defence 

witnesses and defendants.
133

  

The way that the legal field is organised increases the chances that a prosecution witness’ 

vulnerability will be identified. As discussed in relation to awareness in the previous section, 

the paper trail of various ‘MG’ forms and the process of electronic ‘flagging’ of vulnerable 

prosecution witnesses helps to ensure that vulnerability is identified among witnesses for the 

prosecution and applications are subsequently made for special measures support.
134

 

Furthermore, there is a multi-agency approach to identifying prosecution witness 

vulnerability. The police and CPS contribute to this, as well as agents from Victim Support, 

The Witness Service and Witness Care Units. These prompts at various stages of the process 

are thus likely to improve the identification of witness vulnerability. 

Where defendants are concerned, the organisation of the legal field does not lend itself in this 

same way to ensure the identification of defendant vulnerability. Comparable communication 

formats within and between agencies do not exist. The task of identifying defendant and 

defence witness vulnerability is left largely to defence lawyers,
135

 who already work under 
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immense pressures. For instance, McConville et al and Newman independently found in their 

studies of defence solicitors that resource and financial pressures result in discontinuous 

representation of clients.
136

 A client thus spends minimal, if any, time with the solicitor who 

ultimately represents them at trial. They may even have been interviewed in the first instance 

by unqualified staff from the solicitors’ office due to resource constraints.
137

 This means it 

can be left to such ‘articled clerks’ (trainee solicitors) to identify a defendant’s vulnerability 

ahead of trial in order for the defence to make a timely special measures application.
138

 If 

special measures are not applied for before the trial, then the solicitor or barrister often cannot 

correct many of the deficiencies in case preparation at trial.
139

  

McConville et al found that, even when clients did meet a lawyer, they often talked over 

clients without letting them tell their version of events.
140

 If this is considered in the context 

of special measures, a vulnerable defendant who may have been willing to disclose their 

vulnerability might not get the opportunity to do so. Furthermore, other vulnerable defendants 

are unlikely to be identified as such by the lawyer or legal clerk in a meeting in which the 

client is given little opportunity to speak. This is compounded by the absence of services for 

defendants comparable to Victim Support, The Witness Service and Witness Care Units to 

share the burden of identifying vulnerability.  

This may also be true where non-defendant defence witnesses are concerned. Studies 

undertaken exploring the use of special measures tend to focus on witnesses for the 

prosecution, despite non-defendant defence witnesses being equally eligible under special 
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measures legislation.
141

 It is difficult, therefore, to ascertain whether defence witnesses are 

adequately supported when called to give evidence. However, the available statistics from the 

Witness Intermediary Scheme indicate that non-defendant defence witnesses are rarely the 

beneficiary of an intermediary by comparison to prosecution witnesses.
142

 Furthermore, 

McLeod et al found that defence witnesses are less well supported in court than prosecution 

witnesses.
143

 My own research appears to support this – my respondents reported that it is 

uncommon to see a defence witness use special measures.
144

  

The working conditions of lawyers may provide some explanation for this disparity. The 

absence of communication formats and the lack of inter-agency support mean that, as with 

defendants, the task of identifying vulnerability among defence witnesses is left to defence 

lawyers. Though the Witness Charter states that The Witness Service is available to provide 

free help and support to defence witnesses as well as prosecution witnesses,
145

 this seems to 

occur rarely.
146

 The Witness Service has attributed this to their prioritisation of prosecution 

witnesses, since defence witnesses have ‘the visible support of the defence legal team’.
147
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Defence lawyers’ working conditions are not conducive to the identification of vulnerable 

clients and/or witnesses or to ensuring that special measures are applied for and secured for 

such defendants and defence witnesses ahead of trial. In light of these considerations, one 

might argue that the poor identification of vulnerable defendants is simply an issue of 

awareness. In other words, the defence is sometimes unaware of the vulnerability of their 

clients and witnesses. However, evidence from the interviews adds some nuance to this, 

indicating that the poor identification of vulnerability might also be the result of the way in 

which the legal profession conceptualises vulnerability: 

People tend to prey on the vulnerable, so victims are more vulnerable than defendants 

generally. [R4] 

…I think we just have a preconception about defendants as being in a certain way and 

they won’t need them [special measures], do you know what I mean? [PS2] 

 

These respondents betray a very simplistic set of stereotypes about offenders and victims. 

These assumptions bring to mind Nils Christie’s work on ideal victims and suitable 

offenders.
148

 He states that an important attribute for the construction of the ‘ideal victim’ at a 

social level is weakness.
149

 In contrast, Christie describes an ideal offender as someone who 

‘differs from the victim . . . [and] is, morally speaking, black against the white victim’.
150

 

Dichotomising victims and defendants in this way is false, since victims are not always 

vulnerable and defendants often are.
151

 In reality, victim and offender populations often 

interchange.
152
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 Nils Christie, ‘On Society and the Victims of Crime’ in Ezzat Fattah (ed), From Crime Policy to Victim 
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 ibid 19. 
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 ibid 26. 
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alluded to in section 1.1. (p2) with regards to the provision of an intermediary for an individual when they were 

a witness, but not when they were subsequently in court as a defendant. 
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The depiction of ideal victims as vulnerable, and suitable offenders as the opposite of victims 

(and thus not vulnerable), may result in some criminal practitioners overlooking defendant 

vulnerability. Hawkins’ work can help to understand this.
153

 Changes in the surround and the 

legal field have resulted in the provision of special measures to defendant witnesses; 

measures traditionally associated with victims and witnesses. The way that some criminal 

justice agents frame vulnerability and the use of special measures may remain unaligned with 

the legal expansion in eligibility discussed in Chapter 4. The failure, in some cases, to 

adequately identify those in need of special measures assistance thwarts attempts to achieve 

equality among, and thus consistency in the treatment of, all potential and actual witnesses 

(both defendant and non-defendant) in criminal trials. 

The findings from my interviews were not, on their face, entirely discouraging, however. The 

respondents did confirm, in the abstract, that a cohort of defendants exists who are fit to plead 

but unable to effectively participate in the proceedings as witnesses. A vulnerable defendant 

was not, therefore, an alien phenomenon. Furthermore, the fact that several of my 

respondents had experience, albeit limited experience, of using special measures for 

vulnerable defendant witnesses provides evidence that vulnerability is, at least sometimes, 

identified. Most notably, over half of the respondents had used or were aware of others using 

an intermediary for a defendant witness.
154

 The limited available evidence also indicates that 

intermediary use among defendants is increasing
155

 (despite the funding and matching 

difficulties
156

): 

Special measures in terms of erm, intermediaries. That is quite common, actually. Well, 

becoming more common. [J2] 
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Reflection on their own practice also revealed other instances in which defendant 

vulnerability was identified: 

…if the defendant has an obvious vulnerability
157

 – if they’re very young or obviously 

not very smart. [J2] 

There are people [who are] vulnerable and you question whether they should even be 

there. [B2] 

I represent a very great number of very dim, disadvantaged and damaged defendants. 

[B1] 

 

It is commendable that these respondents were alert to the vulnerable defendants they had 

encountered. However, it is also concerning that these same respondents’ experiences of 

defendant special measures were so limited. For example, B1 recalled having applied for and 

secured an intermediary for a defendant on just one occasion, while B2 and J2 were aware of 

a case in which a defendant intermediary was sought, but not in a trial in which they were 

directly involved.
158

 In cases where vulnerability is identified, but special measures are not 

invoked, the next question to ask is why not? This is considered in the next two chapters. 

In summary, insights from the respondents on the identification of defendant vulnerability 

reveal three things. First, that the identification of vulnerability and/or intimidation is 

deficient across all court users, but seems particularly poor among those acting as defence 

lawyers. Second, that a defendant’s status as the accused might inhibit some criminal 

practitioners from viewing them as vulnerable. Third, even when defendants are considered 

vulnerable by criminal practitioners, special measures are not always applied for to assist 

them to give evidence.  

                                                           
157
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5.7. Conclusion 

This chapter has presented an overall snapshot of the findings from the interviews on the use 

of special measures in Crown Court trials, as well as some cautionary notes on how the data 

should be regarded going forward. Furthermore, I have highlighted that the variations in the 

number of witnesses in each cohort presents a valid, yet partial, explanation for the 

differential uptake in special measures experienced by the respondents. This chapter has then 

turned to the issue of awareness. Evidence from the interviews revealed that not all criminal 

practitioners are aware of the special measures available in law to vulnerable and/or 

intimidated defendant witnesses. Hawkins’ conceptual framework has helped us to 

understand the knowledge deficit as a likely effect of the socio-political context (or surround) 

in which special measures law was enacted; the way the law has developed; the scrutiny of 

the implementation of that law; and the organisation of the legal field in which practitioners 

operate. 

In addition, the identification of vulnerability is deficient across all witness categories. This 

is, again, at least in part, an issue of awareness. This problem seems magnified where the 

defence is concerned. The organisation of the legal field seems a likely contributor to this. 

The conditions in which defence lawyers work are not conducive to identifying vulnerability 

and the lack of support from other agencies in identifying vulnerability leaves the 

responsibility solely on them.  

The existence of practical differences and a lack of awareness are not the only reasons, 

however, for the differential uptake of special measures between vulnerable and/or 

intimidated defendant and non-defendant witnesses. The respondents knew of the existence 

of all special measures for non-defendant defence witnesses, and yet uptake for them versus 

prosecution witnesses was reported as significantly different. Moreover, there were some 

criminal practitioners taking part in this research that did know that the provision of screens 
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and live link are available to vulnerable defendant witnesses, but had still neither sought nor 

witnessed their use. Similarly, some respondents were aware of vulnerability among their 

clients but still did not invoke special measures to assist them to give evidence. This suggests 

the existence of other factors which deter the defence from using these measures and thus 

inhibit the role that equality plays in their provision.  

In Chapters 6 and 7 I use Hawkins’ frame device to generate further insights from the data. 

We will explore how the legal profession may be framing special measures decisions and the 

influence that the legal field and wider surround have had on their attitudes, understanding 

and perceptions. In chapter 6 I consider the instrumental and moral frames which appear to be 

employed by members of the legal profession. This helps us to understand further the extent 

to which criminal practitioner are committed to the principle of equality in the uptake of the 

special measures that are available.  
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CHAPTER 6: INSTRUMENTAL 

FRAMES AND MORAL FRAMES 
 

6.1. Introduction 

In this chapter I draw further on the interview data to consider insights obtained into issues 

which may affect criminal practitioners’ decisions about whether or not to apply for special 

measures for vulnerable and/or intimidated court users. I explore whether, and if so how, 

decisions can vary depending on the particular special measure and the court user for whom it 

is considered. I use Hawkins’ instrumental and Oakley’s moral frame devices (see below) in 

this chapter to begin to develop an understanding of the competing tensions underpinning the 

decisions made. This chapter also continues to consider the effects and influences of the 

organisation of the legal field and the broader political, economic and social surround in 

which these decisions take place. The implications of all of this for equality and thus for the 

coherence of the law in practice are also drawn out throughout the chapter. 

As mentioned in the previous chapter, for Hawkins, ‘framing is a prerequisite to deciding 

whether a regulatory agency should act, how they should act and for what purpose’.
1
 In the 

context of special measures framing is thus a prerequisite to deciding whether to apply for 

special measures; why (or why not); and if so, for which one(s). It is thus ‘a means by which 

factors are selected and their meaning in decision-making is organised’.
2

 Hawkins’ 

instrumental and symbolic frames require some reconceptualization for the special measures 

context. Hawkins noted that a decision maker who ‘seeks to achieve instrumental effects 

frames problems … in terms of the expected likelihood of correction, repair, or other 

                                                           
1
 Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency (OUP 2002) 249. 

2
 ibid 48. 
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indicators of reductive effectiveness’.
3
 In other words, the decision-maker (in Hawkins’ 

context the regulatory agency) considers what impact or effect a particular intervention would 

have on both rectifying the health and safety breach and shaping the company’s subsequent 

behaviour. In this thesis, the instrumental frame embodies the perceptions of those working 

within the legal profession relating to the purpose of special measures, their effectiveness for 

different court users, and the impact that special measures use has on the perceived quality of 

the evidence elicited.  

In Hawkins’ research, the symbolic frame relates to the level of responsibility or 

blameworthiness that the decision-maker places on the individual or company responsible for 

the breach. Furthermore, it addresses the kind of enforcement that is considered to be 

deserved for the identified breach.
4
 Oakley reconceptualised this in her doctoral thesis as a 

‘moral frame’ to better fit the context of policing missing persons. This addressed decisions 

about the kind of action that the police felt was deserved when a person was reported 

missing.
5
 It is her approach that is adopted in this thesis. Thus, references to the moral frame 

address the kind of special measures support (if any) that actors within the criminal justice 

system feel a vulnerable and/or intimidated court user deserves when they give their 

evidence. 

This chapter begins with an exploration of the instrumental frames the legal profession 

appears to adopt when considering special measures. This involves examining their 

perception of the purpose of special measures and any differences between cohorts of 

witnesses which the profession views as relevant to their assessment of a witness’ or 

defendant’s need for them. In the same way that I did in Chapter 4 with regards to the 

differences identified as relevant for excluding defendants from special measures in the 

                                                           
3
 ibid 282. 

4
 ibid 333-34. 

5
 Emma Oakley, ‘Policing the Missing: Negotiating Absence’ (PhD thesis, University of Bristol 2014) 88. 



 
 

197 
 

Speaking up for Justice Report, I explore whether the differences to which criminal 

practitioners attribute importance justify the denial of special measures to some in practice. If 

not, then the operation of the law lacks a consistent commitment to the equal treatment of 

vulnerable and/or intimidated court users with regards to special measures use. 

6.2. Instrumental frames 

6.2.1. General purpose of special measures 

I started the interviews with my respondents by asking them what they saw as the purpose of 

special measures. Common responses consisted of a regurgitation of the policy goal of 

‘achieving best evidence’; the legal definition of this from section 16(5) of the YJCEA – 

‘complete, coherent and accurate’ evidence; and more general observations including ‘to put 

witnesses at their ease’ [R4]. Another recurrent response indicated that the job of special 

measures, at least some of the time, is to accomplish something less ambitious: 

It’s always easier to get a witness there if you tell them that they’ve got special measures. 

[PS2] 

There are clearly cases where … witnesses simply would not come to court unless they 

can be shielded. [DS3] 

There are … examples where I know people have said they wouldn’t co-operate if there 

were not special measures, and therefore I infer that special measures have made a 

critical difference. [J2] 

…[sometimes the] circumstances are such that you don’t have a case unless you get their 

evidence in one way or the other. [R3] 

 

When presented with the problem of a reluctant witness, some practitioners primarily frame 

special measures as a tool which persuades witnesses to come to court and give evidence. 

Securing defendant attendance does not present the same challenges. This is because the 

defendant is on trial, and so is ordinarily present
6
: 

                                                           
6
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They [defendants] are there – it’s not like ‘well if I get the special measures I’ll come to 

court’. That’s really why most people have special measures for the prosecution – it’s to 

get the witness there. The defendant has no choice – they’re there whether they want to 

be or not. [B2] 

 

When special measures are framed as a device for securing attendance,
7
 the structural 

difference between defendants and non-defendants (meaning that defendants are already in 

court) is viewed as reducing the need for special measures for defendants. The reality, 

however, is that special measures are actually about more than attendance. The purpose of 

getting the witness to court is to secure their evidence:  

They’re [special measures] certainly useful at securing a witness’ attendance in the first 

place. And so I guess by definition they have to improve their evidence because it exists. 

I know when the police are trying to encourage people to come forward it does seem to 

be an important part of the dialogue they have – ‘look we can apply for special measures’ 

– and people do seem to cling on to that. [R4] 

I think when it enables someone to give evidence it is not about enhancing their 

evidence. If there’s someone so terrified to go into court and they know they’ll be given 

screens it can give them the confidence to do it. So it’s not actually making their 

evidence better; it’s enabling them to give evidence at all. [B2] 

 

As with non-defendant witnesses the fact that the defendant is already in court does not mean 

that they will give evidence.
8
 One might think, then, that the legal profession would view 

special measures as a way of encouraging otherwise reluctant (vulnerable and/or intimidated) 

defendants to give evidence. This is particularly so since, as discussed in section 5.3.2, in 

some trials (such as those for sexual offences) hearing from the defendant is seen as vital to 

the defence case. Curiously, however, the respondents in this research did not seem to view 

special measures as a tool to secure evidence from an already present defendant in the way 

that they did for compellable non-defendant witnesses. The approach adopted by criminal 

practitioners was thus inconsistent in this regard.  

                                                                                                                                                                                     
where the defendant is absent, the court should consider Lord Bingham’s judgment in R v Jones [2003] UKHL 

5. 
7
 This was also found by Hamlyn et al – a third of witnesses using special measures said they would not have 

testified without special measures, increasing to 44% for complainants of sex offences. See Becky Hamlyn and 

others, Are Special Measures Working? Evidence from surveys of vulnerable and intimidated witnesses (Home 

Office Research Study 283, Home Office 2004) 78. 
8
 As discussed in section 3.5.1.2 (p75) defendants are not compellable witnesses. 
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One reason for above view may be that counsel for the defence does not believe that the 

defendant will or should give evidence even with special measures, perhaps on the basis of 

their advice or otherwise.
9
 As highlighted above, however, this certainly is not always the 

case.
10

 Another reason may be that defence barristers know that, if they want their client to 

testify, it is highly likely that their advice to do so will be followed.
11

 This means that special 

measures are not needed as a ‘bargaining chip’ in the way they may be for non-defendant 

witnesses.
12

 This may mean that the defence views special measures – framed as tools to 

achieve any evidence from a witness – as purposeless.  

6.2.1.1. Guilty pleas 

Another reason why criminal practitioners for the defence might see special measures as 

redundant is due to an assumption that the trial will not go ahead. A defendant might plead 

guilty for a range of reasons. These include, but are not limited to: the defendant’s factual 

guilt and desire to take responsibility for their actions; learning the strength of the evidence 

disclosed against them; a reluctance to go through the trial process; a decision to take the 

sentence discount associated with a guilty plea; or the offer of a plea bargain from the 

prosecution.
13

 Existing research also suggests that criminal defence barristers often seek to 

crack cases before trial.
14

 McEwan notes that ‘[t]he early admission of guilt or plea of guilty 

                                                           
9
 See section 6.2.1.1. (p199-201). 

10
 And see section 5.3.2. (p156) where some of the respondents in this project insisted that persuading a 

defendant not to testify was not a course of action they were likely to take. 
11

 It is likely that a client will trust the advice given to them by their lawyer see Mike McConville and others, 

Standing Accused: The Organisation and Practices of Criminal Defence Lawyers in Britain (Clarendon Press 

1994) 257. But see section 5.3.2 (p156) where a defence solicitor (DS3) in this research recounted defendants 

who had not testified despite his strong advice to do so. 
12

 Most non-defendant witnesses are, of course, compellable. However, special measures can still be used a 
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is widely seen as the salvation of a system under pressure’.
15

 Furthermore, McConville and 

Marsh highlight that some lawyers will ‘be subject to financial incentives to persuade their 

clients to plead guilty … because they will be paid the same for a trial as for a rapid guilty 

plea’.
16

  

24% of cases ‘crack’.
17

 An assumption, therefore, that a percentage of defendants will 

ultimately plead guilty is neither unfounded nor unreasonable. Hawkins notes that decisions 

can have ‘a strong anticipatory or predictive character’.
18

 The relevance of this for the 

purposes of this thesis is that the assumption that the case will crack can affect the way a 

defence lawyer frames the usefulness of special measures. If a trial is assumed not to be 

going ahead, then an application for special measures for said trial becomes a useless 

endeavour. This could go some way to explaining the disparate uptake of special measures in 

practice as evidenced by my respondents.
19

 

In theory, the same considerations could also be invoked by prosecuting counsel, though the 

defence might have marginally more control over and foresight about which cases will crack. 

In other words, the prosecution could proceed on the assumption, in some cases, that the trial 

would not go ahead, and thus that special measures would be purposeless for their witnesses 

too. I suggest, however, that the effect of an assumption that the trial will not materialise 

plays out differently in practice between the defence and prosecution. This is because of the 

role of the organisational and legal frames in the decision-making process which are 

discussed in Chapter 7. Furthermore, as discussed in section 5.5.4, the criminal justice system 

                                                                                                                                                                                     
Alge, ‘The Effectiveness of Incentives to Reduce the Risk of Moral Hazard in the Defence Barrister’s Role in 
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Britain (Edward Elgar Publishing Limited 2014) 187. 
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18

 Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency (OUP 2002) 36. 
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is geared to ensure that applications for special measures are made for prosecution witnesses 

in a timely fashion.  

In addition to these more general issues about criminal trials and the purpose of special 

measures, it is important to consider the way that the legal profession frames the specific 

purpose of individual special measures. As we shall now see, this contributes further to 

developing an understanding of the disparity in use between defendant and non-defendant 

witnesses, and prosecution and defence witnesses.  

6.2.2. Specific purpose of special measures – live link and screens 

The defendant’s presence in court influences the way that the respondents frame the 

usefulness of particular measures for them. The respondents perceived the live link’s greatest 

advantage as keeping non-defendant witnesses out of court.
20

 This view appears to have 

resonated with many criminal practitioners, who did not recognise the potential value of the 

live link provision for vulnerable and/or intimidated defendants:  

If the defendant is going to be sitting there through the trial in the dock . . . just trying to 

think of a situation where, despite sitting there, he would feel more comfortable giving 

evidence by live link – I don’t know. [J3] 

[Defendants] never [give evidence] over live link because they’re in court for the entirety 

of the proceedings anyway, so it almost makes a mockery of them being in court and 

then going out to give their evidence over live link. That’s how the courts see it. [R2] 

If they [defendants] are there [in court] anyway then something like live link would be 

irrelevant. [B3] 

I mean, of course, they are there anyway. That’s the argument … I think because they are 

there and it is thought that it won’t be a particular strain on them other than giving 

evidence is a strain. [J5] 
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Very few respondents
21

 identified the potential benefits of removing some vulnerable and/or 

intimidated defendants from the courtroom for the purposes of giving their evidence. The 

possible advantages of the live link for defendants suffering from ADHD or an anxiety 

disorder, which is magnified by the process of testifying in open court, were discussed in 

section 3.5.1.3. These issues were overlooked by most of the respondents, due to their belief 

that the defendant’s presence in court throughout the trial often nullified any potential need to 

leave. This belief was seemingly underpinned by an assumption that a familiarity with the 

courtroom and those within it, obtained by sitting through the prosecution case, would negate 

any need for them to leave: 

. . . when the defendant won’t be giving his evidence until at least half way through a 

trial . . . he’s had to sit and have the family [of the complainant]. . . making sure they get 

the best seats to stare at him, and so when he gets to the witness box . . . it’s almost a 

given that by then he will be used to all the staring, etc. The tomatoes have been thrown 

for three weeks; one more isn’t going to matter. [R3] 

. . . it is different because they [defendants] are there [in court] throughout. By the time it 

is their time to give evidence they are familiar with how it all works . . . [J5] 

Sitting in the dock they [defendants] get used to the court atmosphere and the people in 

court. [R1] 

 

To sit passively
22

 in court is a markedly different task, however, from actually giving 

evidence effectively.
23

 This difference is no doubt magnified if the defendant is vulnerable 

and/or intimidated. It is probable that this remains true even if the defendant is a repeat-player 

in the courtroom.
24

 Yet as a result of the attitudes documented above, many vulnerable and/or 

                                                           
21
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intimidated defendants are likely to be left to (attempt to) participate in their trial without the 

assistance to which they are entitled.  

The way that criminal practitioners frame the role of screens also seems to be relevant to their 

uptake. In section 3.5.1.3 I argued that screens could also be used for a defendant suffering 

from ADHD or an anxiety disorder which was intensified by the presence of multiple people 

in the courtroom. Another reason a defendant might wish to use screens is if they feel 

intimidated by the presence of someone in the public gallery when giving their evidence. 

Screening such defendants from the public gallery may somewhat diminish these concerns 

and improve their ability to participate effectively as witnesses. Framing screens as a special 

measure which is primarily to hide the dock from view limits the circumstances in which this 

measure might be considered suitable for a defendant’s or defence witness’ use: 

I don’t think screens would help [defendants] because the whole idea of screens is you’re 

screened from the defendant. [R2] 

…screens weren’t about the public gallery they were about the dock. [R3] 

Hmmm, yeah – screens usually screen from the defendant. [J4] 

Screens – usually from the dock, but sometimes from the public gallery. But that’s to 

minimise embarrassment which aren’t [sic] often at play for the defendant. [R1] 

There’s very few instances where … well, I can’t imagine a situation where a defendant 

would call a witness who he couldn’t see, because that’s what, in effect, it would be. I 

think defendants would want to see witnesses giving evidence for them. [J4] 

Well, I mean, if screens are used because complainants say we don’t want to see and 

confront this man who’s been horrible to us … I suppose that situation isn’t likely to 

happen for a defendant. [J3] 

There’s no need to screen the defendant from the dock, unless there’s a cut throat 

defence involved. [B4] 

 

                                                                                                                                                                                     
Gillian Hunter and Amy Kirby, ‘Structured Mayhem: Personal Experiences of the Crown Court’ (Criminal 
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One of the defence solicitors interviewed in this research found that screens being framed in 

this way acted as a barrier when he tried to secure the measure for a client in these 

circumstances:  

I have applied [for screens] and failed for a defendant. That was a case in which I wanted 

to screen a young person, who was giving evidence in a case with mixed adults, from the 

public gallery because they had a lot of hangers on of the complainant. It seemed to me 

that it was off-putting for the defendant who was utterly petrified of giving evidence in 

front of the family members. And the answer came back, ‘well he’s been sat in the dock, 

he’s already been identified, and if there were going to be any repercussions there would 

have been, I can’t see how it makes a difference to his evidence’. [DS3]  

 

In summary, the way that the legal profession seem to frame the purpose of special measures 

generally – as tools to secure witness attendance and testimony; the purpose of the live link – 

as a measure to keep witnesses out of the courtroom; and the purpose of screens – to protect a 

witness from the defendant, means that often they are not viewed as relevant to defendant 

witnesses. As I have shown, this is often misconceived, and marks a lack of commitment to 

the principle of equality in the protection and assistance of vulnerable and/or intimidated 

court users. The view that special measures are not relevant to defendant witnesses perhaps 

explains why Felicity Gerry (QC)’s article on assisting vulnerable defendants,
25

 discussed in 

section 5.5.4, does not discuss the availability of live link and screens.
26

 The absence of 

references to these measures may reflect her view (and a more general view) that these 

measures are of no practical benefit to defendant witnesses. 

The absence of guidance generally on when the live link and screens could be invoked for 

defendant witnesses could thus be a consequence of lawyers framing the measures as of no 

use to defendants. As per Hawkins’ framework, the way in which lawyers frame special 

measures and their utility can shape the organisation of the legal field.
27

 This, in turn, can 
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 Felicity Gerry, ‘Vulnerable Defendants and the Courts’ (2012) The Justice Gap <http:// 
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then affect the way that other lawyers frame the purpose and utility of special measures. As a 

result, there is a seeming lack of concern from within the legal field about the disparate 

provision of, for example, live link to defendant witnesses when compared with non-

defendant witnesses. Lawyers will not complain about the unequal provision of a measure 

which they generally perceive to be unwarranted and/or undesirable for defendant witnesses. 

Intermediaries, however, have been framed as the measure which is ‘more obviously useable’ 

[B1]. They are considered as suitable for addressing communication difficulties among 

vulnerable court users
28

: 

I’ve got no issue with the intermediary scenario because if some people are vulnerable 

and have problems then they require assistance. [PS2] 

Intermediaries are seen to really help defendants; it’s helping him to understand the 

question and it’s helping the jury to understand the answer. It’s made us all so aware of 

what better advocates we’ve got to be. [B2] 

 

This goes some way to explaining why the intermediary was the measure which was most 

commonly used for defendants by respondents in this research. As per table 5.1, just under 

half (eight) of the respondents had been personally involved in at least one trial where a 

vulnerable defendant gave evidence with the assistance of an intermediary. A further two 

respondents were aware of trials in which this measure was invoked for the defendant, 

although they had not personally been involved. This was by comparison to only two 

respondents reporting involvement in trials where screens were used, and the same with live 

link. 

6.2.3. Nature of evidence 

Another instrumental frame that feeds into the use of special measures concerns the nature of 

the evidence that a witness is required to give, with regards to both its content and its ‘type’, 
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discuss the Intermediary System in England and Wales’ (2015) 19(3) International Journal of Evidence and 

Proof 154.  



 
 

206 
 

ie whether (or not) it is confrontational in nature. This was significant to some practitioners’ 

views as to who needs special measures, providing a further indication of their perception 

that special measures are for the prosecution. The relevance the respondents placed on the 

content of the evidence is considered first: 

 The thing you have to look at is what each person is giving evidence about. [B2] 

 

The assumption underpinning some of the respondents’ views was that the content of the 

evidence given by a prosecution witness is more distressing than that given by a defendant 

witness as it is: 

…the type of evidence that people feel uncomfortable about talking about or very 

frightened about the repercussions of talking about. [B2] 

 

In contrast, some respondents considered that the evidence given by a defendant was 

different: 

[a defendant] shouldn’t be embarrassed to say he’s done nothing or that he was under 

duress or intimidation [R1] 

…the nature of their [defendants’] evidence is less intimate; less horrible…the evidence 

they’ve got to give isn’t as awful. [B2] 

 

There are two issues here. First, the assumptions made by some criminal practitioners about 

the nature of the evidence given by various witnesses are inaccurate. Prior to conducting my 

interviews I observed a rape trial where the issue was one of consent between a young male 

defendant (aged 17) and a young female complainant (aged 16). When giving his evidence 

the defendant was required, both by the defence and prosecution, to recall in detail his sexual 

encounter with the complainant. This, according to the defendant, was his first sexual 

encounter. He gave his evidence in open court where the jury, many lawyers, and several 

spectators in the public gallery (including the defendant’s mother) were present. In these 

circumstances, the content of the evidence that the defendant was required to give was such 

that it was likely to cause him distress. It was, contrary to B2’s quote, ‘intimate’, and was 
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also, in contrast with R1’s view, likely to have been embarrassing for the defendant. Raising 

this trial with the respondents prompted the following reflections from respondents: 

I can see that there because sometimes you’re looking at equality. Talking about 

something so incredibly intimate … maybe it would be easier if he didn’t have anyone 

looking at him. [B2] 

Where is the balance? … Yeah I don’t know. It’s not something you think about. [PS2] 

 

The second issue with the assumptions made in the quotes from R1 and B2 is that, 

notwithstanding the nature (or more specifically the content) of the evidence given by a 

witness, a defendant can still be vulnerable. Vulnerability as per the YJCEA should be 

identified by reference to a number of innate characteristics (for example their age, learning 

difficulties, mental health problems)
29

 which are likely to impede a defendant’s ability to 

participate effectively as a witness (and thus give their best evidence). There is no specific 

recognition in the statute for issues pertaining to the nature of the evidence to be taken into 

account when practitioners reach a decision on a witness’ or defendant’s eligibility for special 

measures.  

Some respondents also viewed the content of evidence as relevant to decisions about non-

defendant defence witnesses’ vulnerability and/or their need for special measures. This 

relates to the discussion held in section 6.3 on the conceptualisation of vulnerability. Perhaps 

the reason that vulnerability is seldom identified among defence witnesses and defendants 

(for special measures purposes) is that the way it is conceptualised excludes them from 

consideration:  

…what is the person likely to be giving evidence about? It is less likely that it is going to 

be the type of evidence that would require a screen or TV link, because a defence witness 

is unlikely to be coming on to talk about their rape experience. [B2] 

…generally, defence witnesses are, the vast majority are, either alibis witnesses, friends 

of the defendant who say he was attacked, or character witnesses. [J2] 
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Implicit in the latter quote is the view that giving evidence to provide an alibi or promote the 

defendant’s good character is not onerous or distressing for a defence witness. This may be 

true to an extent, but it is a fallacy to assume more generally that it is prosecution witnesses 

who will always have the most arduous time in court. This was illustrated by R3, who 

recalled acting as a prosecutor in a rape trial in which the complainant’s best friend was a 

witness summonsed by the defence, as her recollection was, in parts, contradictory to that of 

the complainant’s:  

This kid looked on the verge of vomiting the whole time … She was probably quite 

frightened about [the defendant] and his mates now because she clearly did not want to 

[participate in the trial] at all. …nobody even thought about [special measures] and in 

fairness I didn’t even think about it until she started to look really green. [R3] 

 

The content of the evidence given by the child defence witness in this case related to the 

behaviour of the complainant prior to the alleged rape. Its nature was not intimate or 

embarrassing and yet she still displayed visible indicators of distress. This demonstrates that 

the significance of the content of the evidence is over-played by some members of the 

profession. The content of the evidence is often irrelevant to whether the defendant or witness 

is vulnerable and requires special measures assistance. 

Another element of evidence which a recorder with 13 years’ PQE viewed as relevant to 

perceptions about vulnerability was whether the nature of the evidence a witness was 

required to give was confrontational. For alleged victims: 

…their attacker or rapist, whatever, is in the same room as them… The problem is the 

confrontation element and not just testifying in court. [R2]  

 

The defendant’s presence in the courtroom was considered by R2 as potentially impacting an 

alleged victim’s ability to testify. For alleged victims and other prosecution witnesses the 

defendant will almost always be present at trial.
30

 One way in which this confrontation can be 
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avoided is through the use of special measures.
31

 While the nature of a defence witness’ 

evidence might also be accusatory, R2 noted that a defence witness is not required to confront 

the person whom their accusation is against: 

…if you’re a defence witness and you’re accusing someone of doing something or acting 

in a reprehensible way, the person you are accusing is not going to be in the courtroom; 

whereas for a prosecution witness the defendant is there throughout… [R2] 

 

Similarly, R2 considered this to be a relevant factor where defendant witnesses are 

concerned: 

When it’s the defendant giving evidence there is nobody for them to be scared of – even 

if they are running self-defence, the person they claim is the attacker is not, by that point, 

sitting in the same room as them. [R2] 

 

In many cases, this is likely to be accurate. However, there are (at least) two exceptions. First, 

the person a defence witness or defendant is accusing of a crime may be sat in the public 

gallery, rendering their evidence confrontational in nature. Second, in cases where one co-

defendant testifies against another, they will do so in front of the person they accuse. This 

latter scenario was one in which one of my respondents had experienced special measures 

used by a defendant: 

…[if] there’s a cut throat defence involved. [The defendant] was 14 and had basically 

told the police in his interview who did it. He was out of the group but was still there on 

a joint enterprise trial with the group. When it came to him giving evidence he was 

essentially a prosecution witness. [B4] 

 

This mirrors the argument invoked by defence counsel in the Waltham Forest case before the 

Administrative Court. As discussed in section 4.2.3, the case involved a co-defendant who 

claimed to be unable to give evidence against her co-defendants while in their presence.  

As highlighted in section 5.6, the identification of vulnerability as per the YJCEA requires 

the recognition of an innate vulnerability which in turn is considered to put them in a position 

of structural vulnerability (by affecting the quality of their evidence/ability to give it). In 
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making this judgment, the nature of the evidence a witness/defendant is required to give 

could influence a criminal practitioner’s decision. A barrister may consider that the quality of 

the evidence a young witness with learning difficulties gives is likely to be diminished. This 

belief is all the more likely if the barrister considers that the nature of that evidence is 

intimate, embarrassing and confrontational. The kinds of misconceptions about this issue 

discussed above can therefore have implications for decisions over special measures, with the 

net result that defendants and defence witnesses will tend to lose out. 

A further quote from B2 highlights how, even if the profession appreciates that giving 

evidence can be a difficult experience for defendants (and by extension defence witnesses), 

instrumental frames about the purpose of special measures can still prevent their use: 

…of course the other way round the defendant probably found it very distressing when I 

was saying ‘you did this to the victim,’ etc. And I suppose if it wasn’t true he could say 

‘well I was being asked very difficult and intimate questions and I needed some 

protection’. But the difference is: who is he being protected from? They had screens so 

they didn’t have to see him – he doesn’t have to be screened from them and so I think 

that’s why it doesn’t work quite in the same way for defendants. [B2] 

 

B2’s musings on the distress of the defendant are bound up in a lack of understanding or 

awareness of which (and why) special measures might be beneficial to a vulnerable defendant 

in these circumstances. The use of screens to shield the defendant from the gaze of those in 

the public gallery, or the provision of live link to remove such a defendant from the direct 

sight of the jury, may help such a defendant to answer difficult and intimate questions absent 

the additional pressure of a large audience. However, the way that criminal practitioners 

frame vulnerability, the nature of evidence, special measures, and their purpose serve to 

mutually reinforce their perception that special measures are not for the defence. This is a 

further unjustified inconsistency in the approach to special measures and the commitment 

from within the criminal justice system to the principle of equality. 
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6.2.4. Tactical impact of special measures  

Another way in which special measures are instrumentally framed concerns their perceived 

impact on the quality of the evidence elicited — in many situations it is considered an unwise 

tactic to use special measures. This belief is common to the prosecution and the defence, but 

its influence on special measures decisions varies between the parties. Some potential reasons 

for this are discussed in Chapter 7. 

Due to the defendant’s presence in court, there was a clear concern among those interviewed 

that the defendant’s use of the live link, to leave the court and give evidence from elsewhere, 

would ignite jury distrust or misunderstanding of their client: 

It’s going to look odd if at trial you have a defendant sitting in the dock who then goes 

out of court to give evidence to the jury. [R1] 

. . . the jury would be thinking ‘why on Earth has he done that?’ [B2] 

If they’re watching you over a TV screen and they’ve seen you in court all week, I think 

the attitude would be ‘well what’s he playing at, what’s going on?’ I think that would 

take years to break down. I don’t think you’ll find many defence barristers who will be 

willing to call their client in that way. [J3] 

They’re in court the whole time anyway, so it would be strange to want live link. [R3] 

 

This concern arises from the legal profession framing the live link as a measure which keeps 

a witness out of court.
32

 Given the central role of the jury in Crown Court trials, the defence 

is naturally keen to avoid creating a negative perception of their client.
33

 The concern also 

stems from the legal profession’s seeming belief that they can read a jury, and thus have an 

indication of the jurors’ reactions to a defendant’s use of live link. Morison and Leith found 

that barristers generally accepted that trying to read a jury is ‘a dangerous exercise, a most 
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inexact science…’
34

 It seems, however, that some defence lawyers are influenced by a 

concern for the possible impact of their actions on the jury, if nothing else. 

Similar tactical concerns were raised when prosecution witnesses gave their evidence by live 

link, or from behind a screen, and then sat in the public gallery for the remainder of the trial: 

I think there would be a perception that it’s an odd thing to do. If one of the grounds for 

using live link is that you don’t want to be in court, and then you go and sit in court and 

watch, it creates a question of how appropriate the use of the special measure was in the 

first place. [R1] 

The [prosecution witnesses] want this special measure, they want that special measure. 

And then they turn up in the bloody public gallery to watch [the defendant] give 

evidence. Some public galleries are upstairs and out the way so OK fine, but where the 

jury can see – urgh. And I swear to god [the jury] thinks ‘well what was all that about 

then? She can’t be that scared’. [R3] 

…if you have a witness who will sit there and be extremely vitriolic and then a day later 

sit in the public gallery watching, which happens surprisingly often, then you think ‘well 

why have you had a screen in that case and now you’re sat there’. [B2] 

It does look absolutely terrible. … I would rather … be tipped off that that is what they 

were planning to do; then you can tell everybody in advance and manage it and 

expectations accordingly. [B4] 

 

As is evident from these quotes, the legal profession considers the presence of a prosecution 

witness in court after they have used a measure designed (or perceived as designed) to keep 

them out of court as undesirable. This is based on the belief that the jury also views the 

purpose of the live link and screens as keeping witnesses out of the courtroom or from the 

view of the defendant. It is also based on the profession’s belief that they can predict the 

jury’s reaction to this. B4 spoke of how he had managed this issue previously by encouraging 

two complainants to give evidence live in court after they had disclosed their intention to sit 

in court for the remainder of the trial: 

I had recently … I did a trial prosecuting where two of the complainants were now 

adults. It was all about they’d been raped as children. They wanted to come into court 

after their evidence and watch the rest of the trial. With that in mind, even though they 

could have had screens … it would look a bit odd if they gave their evidence behind a 
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screen and then sat in court. They did … evidence in chief as videos [pre-recorded] and 

in-court cross-examination so that they could sit in court following their evidence. [B4] 

 

This indicates, therefore, that at least some criminal practitioners view the use of live link or 

screens by any witness who is going to then sit in the courtroom as ill-advised. This is 

because it is considered to risk kindling the jury’s distrust of the beneficiary of a measure in 

these circumstances. Since some criminal practitioners (the majority in this study) cannot see 

the benefit of such measures for defendants and defence witnesses anyway, their uptake for 

defendants is unlikely to be high. This was reflected in the findings of this research, with only 

two uses of screens and four of live link recalled among all respondents. Even if a criminal 

practitioner does identify a benefit of these measures for defendant or defence witnesses, 

however, their perception that the jury will view their use suspiciously may further deter an 

application for their use. 

In relation to the live link, this seems to be further compounded by the legal profession 

considering evidence received via this medium as diminished in quality. 

6.2.4.1. ‘Best evidence’ 

Some disagreement exists as to what constitutes ‘best evidence’.
35

 In the YJCEA, references 

to the quality of the evidence are to its ‘completeness, coherence and accuracy’.
36

 Special 

measures were enacted with a view to improving these attributes of the evidence. However, 

the predominant belief among the legal profession is that best evidence constitutes that which 
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is extracted live, in court, in front of the jury.
37

 It was this latter position which was well 

supported by the respondents in this research: 

…the perception by trial lawyers is that the best evidence possible is to have somebody 

in court, giving evidence, in front of the jury, without a special measure. [J4] 

 

The use of the live link to remove a court user from the courtroom while they give their 

evidence, so that they are not physically present before the jury, is thought to diminish the 

evidence’s impact
38

 and thus its quality and persuasiveness. This is true whether the witness 

involved is for the prosecution or the defence, including the defendant: 

A witness giving evidence by TV link doesn’t have as much impact as one giving 

evidence in court. [DS2] 

…the cynical approach and the way I sometimes adopt it is you get much more impact 

when the witness is in the room. The colloquial way of putting it is the jury can actually 

get a sniff of her; smell her. It’s much more impactful. [B2] 

In my view we all react when watching a human describe something to us more critically 

and even more sympathetically the more body language we can observe and the special 

measure whereby people give evidence on the video link, I think, tends to sanitise and 

abstract some of the interaction. [J2] 

Anything that comes across on a screen is like just watching television and doesn’t have 

the impact of actually seeing the witness in the flesh. [J5] 

In my experience I’ve found that witnesses giving their evidence over live link don’t 

come across well, because juries are desensitised from them. They haven’t got a living, 

breathing person in front of them in the witness box. [R2] 

I think when you see someone there and you see the whites of their eyes and the sweat on 

their palms, it sounds cruel but as a prosecutor there’s no way to convey that. [B3] 
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The legal profession’s perception that the live link reduces the impact of evidence on jurors 

thus results in practitioners viewing this measure as producing evidence inferior to traditional 

evidence. It is difficult to discern whether this perception is accurate. Evidence from Ellison 

and Munro’s study of mock jurors indicates that the medium through which a witness 

testified was rarely referred to by the mock jurors in their deliberations
39

 and thus presumably 

had minimal effect. The study had attempted to minimise any variance in the performers’ 

delivery of the evidence, so that the only variable was the condition it was given in.
40

 This 

contrasts with earlier research which found that child witness credibility and believability is 

reduced when evidence is given by video link as opposed to live in court.
41

  

Ascertaining the ‘truth’ of this matter presents serious challenges, since every case and juror 

is different, and the subconscious effects of special measures on a juror’s perception of a 

witness and the subsequent impact on their evidence seems near impossible to measure. 

Either way, as a result of the profession’s belief that live link does diminish the impact of 

evidence it is perhaps unlikely that counsel for the defence will apply for a defendant to give 

their evidence in this way: 

I don’t think defence barristers would ever consider giving evidence via live link because 

you lose that personal connection. What you want your client to do is to have that 

connection with the jury and have them feel some form of empathy. [R2] 

I think there may be a reluctance, however, to make an application because the 

defendant, however vulnerable he may be, or his lawyers, would perceive there would be 

a [loss of] impact on the jury because they haven’t given their evidence in court. [J1] 
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I used to say to clients when I was defending that if the jury liked them that would be 

half the battle, and that is true, sentiment plays a huge part in your prospect of being 

acquitted . . . But if [the idea of live link] does arise [the defence] probably think well I 

want this person to present themselves sympathetically and it’s going to be much harder 

for them to do that if they do it on a live link. [J2] 

I’ve been pretty firmly of the belief that you best establish someone’s credibility by 

seeing into the whites of their eyes. If someone is giving evidence you want to be able to 

see their whole body language, the tone of their voice, the way they look at you. Trials 

are often won or lost on whether they like the defendant and whether they seem truthful 

or not. I think that comes across much better in open court. [DS1] 

I doubt that many lawyers will apply for defendants to give evidence by live link … 

Because you are going to – there’s something very useful in humanising the defendant 

and taking them off the page, off the indictment, off the case summary, off the 

antecedents if those have gone in. And sometimes, the best way to do that is stick them in 

the witness box opposite the jury and have them be themselves. [DS3] 

 

The perception that the live link diminishes the impact and thus quality of evidence also 

appears to prevent the defence from opposing prosecution applications for their witnesses to 

give evidence in this way. Instead, the defence consider it advantageous to their case if 

prosecution witnesses give evidence by live link: 

I don’t know what defence practitioners have told you but I’ve spoken to enough of them 

to know that they don’t really have many issues with [prosecution] live link applications 

because they think … that having someone give evidence from a television is remote to a 

jury, and I think a jury asks itself more questions about why the victim isn’t there – ‘why 

are they on TV – can they not be bothered to give evidence in this [court]room?’ [PS1] 

I would rather they [prosecution witnesses] use the live link. Why? Because it 

dehumanises people. The complainant on a screen – it’s like watching Eastenders. It’s 

not like watching the real world. [DS3] 

 

The desire to achieve the best (ie the most impactful) evidence from witnesses, as well as 

beliefs about the inferiority of live linked testimony, affects decisions about which special 

measures, if any, are applied for. For counsel for the prosecution, it often seems to result in 

the encouragement of prosecution witnesses to give evidence from behind a screen instead of 

via live link: 

I think that prosecution advocates, even though they know live link is available, if they 

can they’d like to persuade their victims to have screens. [R2] 
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Not that I ever have any sort of definitive ruling on it, but if I’m involved in a case from 

the start I always say ‘any chance he or she [prosecution witness] will be cross-examined 

with a screen, please’. … Screen is my preference than live link. Most people I know, if 

they’re prosecuting, prefer screens. [R3] 

I know that there are barristers, for example, who will think ‘don’t give evidence on the 

live link, it distances you and the power of your evidence is diluted, please go into the 

witness box and give evidence behind screens’. There definitely is that school of thought 

– I’m not adherent to it personally – but there definitely are these kind of conversations 

between barristers and witnesses. [R4] 

I always, when I’m prosecuting, go and see them [the witness] and say what I’d like. … 

And sometimes what persuades them to come into court as opposed to being on a TV 

screen is that their motivation is that they don’t want the defendant to be able to see 

them. So obviously if they stay on the TV link the defendant can still see them just like 

everyone else. So it works quite well. I use that tactically when I think it would be better 

for them to come into court, and of course it’s true, but sometimes that helps motivate 

them to come in. [B4] 

…I sometimes, when you get an application to give evidence by live link, I write back 

and say ‘why won’t screens be sufficient?’ Because in the flesh they are more effective. 

[J2] 

My personal preference is that they give evidence from behind a screen. [PS1] 

Among my respondents, there seemed to be two main exceptions to this general approach. 

The first is where there is a difficulty with securing the attendance of a witness at all without 

the promise of live link: 

Now I accept it’s a price that’s got to be paid [that the evidence’s quality is diminished 

using live link] if it makes the difference as to whether the witness can give evidence or 

not. But let’s not kid ourselves; it isn’t as good as if they are in court. [J2]  

 

This fits with the instrumental frame outlined at the start of this chapter – that the purpose of 

special measures is to secure witness testimony at all. It also consistent with Hoyano and 

Keenan’s finding that in some cases ‘live link is the only means to enable many vulnerable 

witnesses to testify’.
42

 In these cases something of a trade-off is accepted between ‘best 

evidence’ (evidence carrying with it the most impact) and ‘any evidence’. The second 

exception to the hard preference for screens over live link was where the victim or 

prosecution witness is particularly young: 
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For children that’s [live link] absolutely fine and everyone understands that. [R3] 

With youngsters it … the court is too intimidating – that’s fine. [B4] 

With youths … nobody bats an eyelid, and quite rightly so. [PS1] 

With children I suspect the balance is in favour of TV link. [J5] 

This may be hangover from the, now rebuttable, but still persuasive, primary rule in the 

YJCEA; that pre-recorded evidence will be used as a child’s evidence in chief and they will 

be cross-examined by live link.
43

 Furthermore, the legal profession perhaps thinks the jury 

will have a better understanding of why the measure has been used by a child witness, and 

thus that it will not damage their case. The fact that it is a child giving evidence may mean 

that sufficient sympathy will be evoked without needing the extra impact perceived to be 

attained from live, in court testimony. 

These exceptions to the general preference for screens partly explain why all of my 

respondents had used the live link for vulnerable and/or intimidated non-defendant witnesses, 

notwithstanding the perceived issues surrounding the evidence obtained as a result. A further 

reason for why the live link might still be used despite the profession’s dislike of it is that the 

police, CPS and The Witness Service liaise with (prosecution) witnesses with regards to the 

measure they would like to secure for trial. Thus, if the witness opts for live link, a barrister’s 

attempts to alter this pre-trial might be unsuccessful. As discussed in section 5.5.4., the 

organisation of the legal field means that the defence lawyer has a much greater role in 

securing special measures for their clients and witnesses. They may, therefore, have more 

ability to steer them away from the live link. These issues are returned to in Chapter 7 amidst 

a discussion of the organisational frames employed by different criminal practitioners. 

As my respondents highlighted, the defence are not keen to choose the live link to assist a 

vulnerable defendant to give evidence. The perception that screens are designed to shield a 
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witness from the dock (as discussed above) means that they are unlikely to be sought as an 

alternative for defendants/defence witnesses in the way that they are for prosecution 

witnesses. Instead, the preference is for defendants (and defence witnesses) to give their 

evidence in court without a special measure. As well as ensuring that the impact of their 

evidence is not lost, it also means that the defendant’s vulnerability is showcased in court: 

If you’ve got a defendant there who is vulnerable and has one difficulty or another – 

emphasising that to the jury by having them there in front of them for them to see, in 

open court, may give you another chance at the jury saying ‘well he may be technically 

guilty but we won’t convict him because we feel bad for him’. [DS2] 

You want to create an impression that excites sympathy . . . I’ve seen defendants do 

really badly, be in tears, virtually admit the offence, and the jury feel sorry for them and 

acquit them. [J2] 

I’m forever saying to clients ‘look, you can’t pretend to be something you’re not, the jury 

just want to hear from you’. . . . and you say to the jury ‘he’s just dim! Don’t convict him 

because he’s stupid’. [B1] 

I have won trials based on the fact that clearly the jury and/or court have identified with 

the defendant and thought, ‘no, this woman? Really? I can’t see that’. It’s that effect that 

you can achieve. It’s much harder when they’re on a live link. [DS3] 

 

These respondents discuss various incidents where they would exhibit the defendant’s 

vulnerability by having them testify live in court. This can be used as a ploy to tempt the jury 

into an acquittal even if the prosecution has discharged the burden of proof beyond 

reasonable doubt. It can also be used, as in DS3’s example, to persuade the jury that the 

necessary case to convict the defendant has not been made, causing them to acquit. The only 

special measure open to the defence which is in keeping with this tactical approach is an 

intermediary:  

Researcher: Do you think defence counsel would be more inclined to apply for an 

intermediary than live link? 

J4: Yes, yes I do. They’re still in court. And the defendant is presented as vulnerable to 

the jury but they are still there. 
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Showcasing vulnerability further with the use of an intermediary may further entice the jury 

into acquitting a defendant. One barrister highlighted what he suspected to be an example of 

this from a case in which he (unsuccessfully) prosecuted a vulnerable defendant: 

At a trial I prosecuted recently where the defendant had an intermediary, he was 

acquitted. I think because the jury made more allowances than you might have wanted 

them to when you’re prosecuting. [B1] 

 

Whether there remains a proper place for ‘tactics’ such as these in criminal trials is debatable. 

As I have demonstrated, the respondents in this research suggest that the approach adopted in 

criminal trials is often contingent on the views of the advocates regarding ‘best evidence’ and 

its perceived tactical advantages. Given the move towards ensuring that a criminal trial is a 

well-managed forensic examination of the defendant’s guilt,
44

 defence advocates should 

perhaps avoid using such tactics in an attempt to secure an ‘unjustified’ acquittal. It certainly 

seems that this approach runs counter to Lord Justice Auld’s view that ‘the criminal trial is 

not a game under which a guilty defendant should be provided with a sporting chance’.
45

 It is 

also contrary to the overriding objective,
46

 which as McConville and Marsh discuss, results in 

defence lawyers sharing the task of convicting the guilty as well as acquitting the innocent.
47

  

This is further complicated when the purpose of special measures for vulnerable and/or 

intimidated court users is considered. I have argued throughout this thesis that the provision 

of special measures is underpinned by a concern for the humane (and thus equal) treatment of 

all participants. The availability of special measures to vulnerable and/or intimidated court 

users thus seeks to ensure that each participant has equal opportunity to give their best 
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evidence in the criminal trial. The conflict between ‘winning’ and protecting witnesses was 

outlined by a defence solicitor in interview: 

… I’m sure they [special measures] do make the ordeal much better for [witnesses], I’m 

sure they all do. But that has the opposite effect, to an extent, than what they ultimately 

want from the trial [winning]. That’s the curious paradox of the whole thing, I think. 

[DS2] 

 

It is clear that in some cases criminal practitioners place much more emphasis on tactics 

(winning) rather than forensic examination and/or the well-being of vulnerable 

defendants/defence witnesses. Whether or not tactics should trump these considerations is 

debatable, but a full review of this falls outside of the scope of this thesis.
48

 

In summary, special measures decisions are instrumentally framed in accordance with both 

their practical and tactical effects. For defendant witnesses, their presence in court means 

defence counsel sees the live link and screens as unsuited to them, since the measures’ 

practical benefits are considered as keeping a witness out of court and/or from the view of the 

dock. Due to this perception, these measures for defendants are thought to be tactically 

detrimental, as the legal profession believes that jurors would view it with suspicion. In 

addition, the nature of the evidence given by prosecution, defence and defendant witnesses 

also affects the way in which the legal profession perceive their need and suitability.  

Finally, the legal profession seems to consistently view evidence given via live link as less 

powerful than live evidence given in court. Thus, even if the live link was considered to have 

some practical benefit for a defendant (for example, for a defendant with ADHD) it is 

unlikely to be invoked. Instead, defence counsel may prefer to showcase the defendant’s 

vulnerability by putting them on the stand without special measures (or maybe with an 

intermediary) to increase the impact of their evidence and evoke sympathy among the jury. 

For prosecution witnesses, the distaste for live linked testimony results in a preference for 

                                                           
48

 Though see Mike McConville and Luke Marsh, ‘Adversarialism goes West: Case Management in Criminal 

Courts’ (2015) 19(3) International Journal of Evidence and Proof 172.  



 
 

222 
 

screens so that the impact of the evidence is not lost. Counsel for the prosecution seem 

willing to trade their desire for best (most impactful) evidence with the ability to secure any 

evidence when the live link is the only way to persuade a witness to attend, or when the 

witness in question is a young child. The result of these instrumental frames is that the 

provision of special measures in practice lacks a consistent commitment to the principle of 

equality. 

Evidence from my respondents also suggests that a moral frame may be applied by some 

criminal practitioners when special measures decisions are made. As outlined at the start of 

this chapter, the moral frame has regard to the kind of special measures support (if any) that 

actors within the criminal justice system feel a vulnerable and/or intimidated court user 

deserves. It is this issue that the remainder of this chapter explores. 

6.3. Moral frames 

Existing research indicates the prevalence of a presumption of guilt within the legal 

profession. McConville et al argued that ‘for most advisers the presumption of guilt … 

assume[s] a universalistic character and is unthinkingly applied to the client population at 

large’.
49

 This was mirrored in Newman’s observations of legal aid solicitors. He noted that 

clients were ‘routinely discussed and approached … as if they were guilty’.
50

 This was found 

to remain the case even following meetings with clients who had protested their innocence.
51

 

Similarly, Alge found that some members of the legal profession she interviewed also 

exhibited a dismissive attitude towards defendants and perceived them as guilty.
52
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Consistent with these findings, my respondents also indicated that there is a widespread 

factual presumption of guilt within the legal profession. They considered it to affect the 

willingness of the defence to apply for special measures, as well as the (perceived) 

willingness of judges to permit special measures: 

…if it’s in the Crown Court then they’re [judges] not particularly sympathetic. They’re 

of the view ‘well you’ve committed a serious offence; you can’t be that vulnerable’. 

That’s the prevailing view. [R2] 

Erm, yeah … but live link [for defendants] – why not, I suppose? But it’s just not. 

Because they’re baddies! [laughs] [J3] 

 

These responses indicate that the presumption of guilt may manifest itself in the view that 

defendants are undeserving of the vulnerability status and undeserving of special measures. 

R2’s view is that judges see those on trial as guilty (‘well you’ve committed a serious 

offence’) and thus conclude that they ‘can’t be that vulnerable’. This indicates the relevance 

of a behavioural dimension to the vulnerability concept in relation to special measures. This 

was similarly conveyed in J3’s quote. It is important to emphasise that J3 was joking when he 

remarked that defendants are ‘baddies’ and so his response could be subject to a variety of 

interpretations. In the context of his interview as a whole, however, it would seem that J3 was 

not, in fact, joking at all.
53

 The attitudes of J3 and R2 have similarities with Kate Brown’s 

findings in her research on vulnerability and young people and behaviour.
54

 In an interview 

with a senior manager of the Youth Offending Services, she found that young offenders are 

often seen as non-vulnerable and undeserving of welfare support as a result of their 

criminality.
55
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This is also similar to trends identified by Goodey in her work on victimhood. She found that 

‘ideas about … victims are restricted by social constructions of appropriate victimhood’
56

 – 

to be assigned status as a victim one needs to be viewed as deserving and innocent and in no 

way blameworthy for the situation resulting in their victimisation.
57

 This may explain why 

R2’s experience is that defendants are not thought to be ‘that vulnerable’ – because the 

reason for the criminal trial, within which they may be in a position of vulnerability when 

giving evidence, is their own (presumed) misconduct. Thus, according to Brown, such 

transgressive activity or behaviour can potentially lead to the withdrawal of vulnerability 

status,
58

 or even a difficulty attaining the status of vulnerable at all.
59

 This may further 

explain the poor identification of defendant vulnerability discussed in section 5.6 – the 

defendant’s status as the accused may prevent some criminal practitioners from recognising 

their vulnerability at all. 

The second way in which my respondents indicate the presumption of guilt operates among 

the profession is that, regardless of their vulnerability status, defendants are not viewed as 

deserving of special measures assistance:  

Either he’s guilty of all this [the indictments] and so doesn’t deserve special measures, or 

he’s innocent in which case he doesn’t need any of this [special measures]. That is, I 

suspect, the approach. [J3] 

The problem with special measures [for defendants] is two-fold. One, he’s the defendant 

… ‘If he’s old enough to commit the crime, he’s old enough to do the time’ attitudes. 

This sort of thing is inescapable, but not enough is done to neutralise it. [R3] 

But obviously, if he’s [the defendant’s] been accused of doing something, should he be 

afforded the benefits of the people who are alleging they have been assaulted or raped or 

whatever? I’ve a tendency to say no; but maybe that’s because I’m a prosecutor. [PS2] 
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J3’s understanding of the approach towards defendants was that if they are guilty (which 

many are presumed to be) they do not deserve special measures and if they are innocent they 

do not need them. This demonstrates that some members of the profession may 

misunderstand the purpose of special measures, since a vulnerable defendant, guilty or 

otherwise, may be both entitled to and need special measures to participate effectively as a 

witness in their defence. PS2’s view of defendants was that they should not be privy to the 

same assistance as ‘victims’, even prior to conviction. Their position as the accused was 

sufficient, in her view, to render them undeserving of special measures support. PS2’s 

position seemed to come with an interesting and yet equally damning caveat: 

You could have a vulnerable defendant who has just found himself in the wrong place at 

the wrong time. [PS2] 

 

The situations in which PS2 may feel that a vulnerable defendant is deserving of special 

measures assistance were those in which the defendant was wrongly accused or caught up in 

something unlawful for which she perceived them to have only marginally involvement. For 

this CPS solicitor, therefore, the innocent, and perhaps those who have ‘fallen into’ playing a 

minor role in a criminal offence, deserve special measures. The guilty, or those with more 

than a minor role in the criminal activity in question, do not.  

Another interesting angle to this issue is derived from the following quote: 

…the problem is young people of good character where more consideration should be 

given. [J5] 

 

The inverse of this is that the lack of provision of special measures to defendants of bad 

character is not as concerning to this respondent. This can be interpreted in two ways. First, 

the very fact that a defendant has previous antecedents may, itself, render them undeserving 

of special measures assistance for some criminal practitioners. Second, the existence of a 

defendant’s bad character evidence may contribute to a presumption of their guilt. Bad 
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character evidence can result in unfair prejudice against the defendant.
60

 For example, it can 

cause prejudicial reasoning, which involves jurors placing too much weight on bad character 

evidence and thus concluding that the defendant ‘must have done it this time’ too.
61

 

Alternatively (or perhaps additionally) bad character evidence can cause moral prejudice, 

where the jury abandons the commitment to convict the defendant on the evidence 

presented.
62

 Instead, on the basis of the evidence of bad character, they conclude that the 

defendant is a ‘bad person’ and convict regardless of the strength of the prosecution case in 

the present trial.
63

 These prejudices might also creep into the way that criminal practitioners 

frame their decisions about whether to apply for special measures for defendants, and affirm 

the presumption of guilt which is seemingly already present within the criminal justice 

system. 

As discussed in section 3.4, the presumption of innocence requires that the defendant should 

be treated as if s/he is innocent pre-conviction (including pre-trial).
64

 This is irrespective of 

their previous criminal record. The above quotes indicate quite clearly that this approach is 

not always adopted and the subsequent effect this has on defendant use of special measures. It 

is perhaps unsurprising that the defendant’s position as the accused is influential in this 

negative way in practitioner’s decisions at ‘street-level’
65

 – ie where decisions about 

vulnerability and special measures are made in practice. This is because the initial exclusion 

of defendants from special measures legislation was based on an attitudinal presumption of 
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guilt.
66

 The political context has been one in which defendants are viewed as ‘criminals’ 

attempting to evade conviction in criminal trials.
67

 This shows how, as per Hawkins’ 

conceptual framework, action and attitudes in the surround can influence the way in which 

criminal practitioners frame decisions about special measures and vulnerability.
68

  

McConville et al have previously identified the existence of the deserving/undeserving 

dichotomy in relation to the treatment of those accused of crimes. They highlighted the 

criminal defence’s perception that their legally aided clients did not deserve to go to trial.
69

 

This was because the defence viewed them as a particular class of poor people and the fees 

received from legal aid were not thought to warrant the work associated with a trial.
70

 A large 

proportion of defence work is still funded by legal aid.
71

 If a lawyer is representing a client in 

a trial that they do not believe they deserve to have (because of their poverty and assumed 

guilt), then it is yet less likely that they will consider them deserving of special measures to 

assist them to participate in that trial.  

My interviewees also indicated that the presumption of guilt can affect special measures 

decisions more widely than just with regards to defendants. For example, presuming that the 

accused is guilty may serve to bolster a prosecution witness’ (particularly complainant’s) 

application for special measures: 

…the court ought to apply the same criteria, but it’s easier for the prosecution to prove it 

[vulnerability], because they can say ‘this is what happened to my client’. [B2] 
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This demonstrates that it may be easier to make the case for a prosecution witness’ need for 

special measures on the basis of an assumption that the ‘victim’ or witness is telling the truth. 

I discussed in section 6.2.3 the role that the nature of a witness’ evidence may play in the 

legal profession’s judgment as to whether the quality of that evidence is likely to be 

diminished if special measures are not used. The structural positioning of the witness in the 

proceedings may also feed into this decision. This is because an assumption of the 

defendant’s guilt may result in a belief that the victim is telling the truth. Special measures 

thus become warranted to avoid what would otherwise be an almost inevitable diminution in 

the quality of evidence elicited from the ‘traumatised’ victim. 

The presumption of guilt may thus have the dual effect of making the defendant undeserving 

of special measures and the victim and/or prosecution witnesses deserving. Defence 

witnesses may also be lumped in with defendants in the undeserving category, simply 

because they are not: 

 …a ‘victim’ [said sarcastically] or a friend of a victim… [R3] 

The defence witness’ association with the (guilty) defendant may further taint the way in 

which they are viewed by the legal profession. This is evident in reasons offered for why 

defence witnesses seldom use special measures, including that they are: 

 …friends of the defendant … [J2] 

 …there to help the defendant. [B4] 

The implication here may be that defence witnesses are less deserving of special measures as 

a result of the purpose for which they are giving evidence. If the defendant is presumed 

guilty, and a witness is giving evidence in their defence, then their cause is not one to which 

the profession is sympathetic. This may also transpose onto considerations of the defendant’s 

deservingness. If a defendant is giving evidence against a co-defendant, then they may be 
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considered deserving of assistance. B4 recalled a case in which a child defendant was 

permitted to use special measures to give evidence: 

 When it came to him giving evidence he was essentially a prosecution witness. [B4] 

I discussed this quote previously in this chapter in relation to the effect that the nature of the 

evidence may have on way that criminal practitioners instrumentally frame special measures 

and a witness’/defendant’s need for such. In light of considerations about the moral framing 

of special measures, the profession might additionally view such a defendant, who testifies 

against a co-defendant, as deserving of special measures assistance to do so. 

6.4. Conclusion 

In this chapter I have explored insights from my interviews on how the legal profession 

frames special measures from instrumental and moral perspectives. Instrumentally, some of 

my respondents framed special measures as tools which secure witness attendance. Among 

many of the practitioners I interviewed, there seems to be a perception that special measures 

are for the prosecution. There seems to be a difficulty seeing beyond the idea that special 

measures are to keep a witness outside of the courtroom and/or out of the defendant’s sight, 

which in turn negatively affects the perceived benefit of them for defendant or defence 

witnesses. This seems to be further embedded by the view that the nature of the evidence 

given is intrinsically related to one’s status as vulnerable and in need of special measures.  

In other words, this and other structural differences between the defendant and non-defendant 

witnesses is used by criminal practitioners as a justification for their differential treatment 

with regards to special measures. Framing special measures in this way might appear to be 

premised on the principle of equality — that different groups should be treated differently. 

However, as demonstrated in this chapter, neither the fact that the defendant is already 

present in court nor the nature of their evidence diminishes the value of the live link and 
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screens completely for vulnerable and/or intimidated defendants. The principle of equality is 

thus erroneously applied by the legal profession in this regard. They are seeing only the 

differences, and not the similarities, between vulnerable and/or intimidated defendants and 

other such witnesses. This results in a lack of coherence in the provision of special measures 

in practice. 

The perceived deservingness of a witness or defendant for special measures assistance seems 

to be heavily influenced by the existence of a presumption of guilt. This affects the way in 

which criminal practitioners morally frame their decisions on whether or not to apply for 

special measures. My respondents indicate that a defendant, presumed guilty, is viewed as 

undeserving of special measures. Thus, even if a defence solicitor is aware of the existence of 

special measures, has identified their client’s vulnerability, and can see how special measures 

could ensure that the defendant can effectively participate in the trial as a witness, their view 

that the defendant does not deserve such assistance (due to an attitudinal presumption of 

guilt) can act as a further barrier to the equal provision of special measures to all court users. 

The same is true of defence witnesses who may, by extension, be viewed as undeserving of 

assistance due to their role in assisting ‘guilty’ defendants. 

This chapter has also demonstrated the various ways in which the legal profession may frame 

special measures decisions with regards to tactics – ie with regards to the effect of special 

measures on the impact of the evidence elicited and the jury’s perception of the beneficiary of 

the measure. This instrumental frame seems to play a significant role in decisions about 

defendants and defence witnesses use of special measures, by further deterring the profession 

from invoking the available assistance. This issue is developed further in the next chapter. As 

we shall see there, the application of organisational and legal frames feeds into understanding 

why tactical concerns have a different effect depending upon the party to which the witness 

relates. 
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CHAPTER 7: ORGANISATIONAL 

AND LEGAL FRAMES 
 

7.1. Introduction 

This is the final substantive chapter in this thesis. Within it, I continue to draw on my 

interview data and to apply Hawkins’ conceptual framework to explore other issues which 

appear to affect criminal practitioners’ decisions about whether to apply for special measures 

for vulnerable and/or intimidated court users. This draws on Hawkins’ organisational and 

legal frames. The effects and influences of the broader political, economic and social 

surround and the organisation of the legal field in which decision-making takes place are vital 

to understanding the role that the organisational and legal frames play in special measures 

decisions. All of this serves to further depict the poor commitment to equality that is 

embodied in the provision of special measures to vulnerable and/or intimidated court users. 

Organisational frames relate to the legal profession’s desire to meet external expectations and 

to demonstrate competence within the constraints of the available resources.
1
 In Hawkins’ 

health and safety context, organisational frames concern the action that a decision-maker 

views as expected of them within a regulatory agency, or as personally desirable for them to 

take.
2
 It is about displaying competence on both an organisational and a personal level by 

meeting wider expectations from the surround and within the legal field. With regards to 

decision-making around special measures, organisational frames also relate to what is 

expected of the legal profession within the legal field and the surround, and how a ‘competent 
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 See section 1.6.3. (p12). 

2
 Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency (OUP 2002) 305. 
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lawyer’ is viewed in this environment. The available funding is also relevant to this, as well 

as how this may shape the expectations of lawyers within the system.   

Hawkins’ final frame is the legal frame, which for him concerned whether a prosecution for a 

health and safety breach can be made in accordance with the legal requirements.
3
 In the 

context of special measures the legal frame is the eligibility criteria contained within the 

YJCEA or relevant parts of the common law. These criteria outline when a court user should 

be considered vulnerable and/or intimidated and thus a special measures is available for use.
4
  

It is the legal frame that is discussed in this chapter first. This is followed by a consideration 

of the various organisational frames which may be relevant to criminal practitioners. It is 

difficult to truly separate the legal and organisational frames, as in reality they seem to be 

bound up together in a complex relationship. This becomes evident throughout the chapter. 

7.2. Legal frame 

The role that the legal frame plays in decisions about the use of special measures appears 

rather different depending on whether the criminal practitioner in question (and thus the 

vulnerable and/or intimidated court user under consideration) is for the prosecution or the 

defence. Understanding why this is requires a look back at the socio-political surround in 

which the law of special measures was enacted and has developed. This was discussed in 

depth in section 5.5 to explain why some criminal practitioners were unaware of the special 

measures assistance available to vulnerable and/or intimidated defendant witnesses. The 

surround is geared towards protecting victims and prosecution witnesses and enabling them 

to give their best evidence in court. Special measures for vulnerable and/or intimidated non-

                                                           
3
 ibid 380. 

4
 See section 3.2. (p44-47). 



 
 

233 
 

defendant witnesses were thus enacted in the YJCEA to achieve these aims.
5
 Defendants 

were excluded from this statutory scheme. This left it largely to the courts, with occasional 

‘grudging’
6
 recognition from Parliament, to try to achieve some equality for vulnerable 

and/or intimidated defendant witnesses in the provision of special measures.
7
  

As a result of the markedly different ways in which the law has developed for non-defendant 

and defendant witnesses, the implementation of that law is subject to a disparate degree of 

scrutiny from within the surround.
8
 The level of scrutiny has differed between the prosecution 

and the defence parties generally, rather than mirroring that of the developmental disparity 

between defendants and non-defendants. This, of course, reflects the socio-political 

preference for the prosecution over the defence. The use and effectiveness of special 

measures for prosecution witnesses has thus been the subject of several evaluation studies.
9
 

Furthermore, the failure of the courts to ensure that sexual assault victims use special 

measures when giving evidence (such as Mrs A)
10

 has received public and official criticism. 

The level of scrutiny to which the provision of defendant and defence witness special 

measures use has been subject has been comparably negligible.
11

  

As a result of the above variables, the legal frame appears to be prioritised rather differently 

by the prosecution and defence. It is logical that the primacy of the legal frame is connected 

to the level of scrutiny of the implementation of special measures to which the parties are 

subjected (and the subsequent organisation of the legal field). This is because it affects the 

level of discretion which each party enjoys in this regard. Thus, the legal frame appears to be 

                                                           
5
 See section 5.5.1. (p165). 

6
 Laura Hoyano, ‘Reforming the Adversarial Trial for Vulnerable Witnesses and Defendants’ [2015] Criminal 

Law Review 107, 126-7. 
7
 See Chapter 4 and section 5.5.2. (p172-74). 

8
 See section 5.5.3. (p174-77). 

9
 See section 5.5.3. (p175  note 87). 

10
 See section 5.5.3. (p175). 

11
 Accordingly, there is a contrast in the way that the legal field has been organised to meet these external 

demands. These organisational factors are discussed further in section 7.3. (p235ff) and were also discussed in 

section 5.5.4. (p177-82). 
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the dominant frame for the prosecution. This means that they first consider the eligibility 

criteria
12

 in the YJCEA
13

 and second whether the ‘victim’ or witness in question meets these 

criteria. If so, then an application for special measures is likely to be made.  

For the defence, I suggest that the legal frame is often, though not always,
14

 the penultimate 

frame that a criminal practitioner applies. The extent of their discretion, due to the absence of 

scrutiny, permits the instrumental and moral frames to be the dominant frames that a defence 

practitioner employs.
15

 These address, as discussed in Chapter 6, whether the defendant or 

defence witness needs special measures, whether they are tactically advantageous, and 

whether they deserve them. If it is concluded that the defendant/defence witness does need 

and deserve special measures support then the legal frame will be applied. The practitioner 

will assess whether the court user in question is eligible under the legal test and endeavour to 

frame the case within the confines of the legal provision of special measures to these groups 

of court users. Following this, there may then be a consideration of the organisational frame, 

which is discussed in the next section of this chapter. 

The different role that the legal frame plays in the decision for special measures helps us to 

understand why the instrumental frame regarding guilty pleas may play a more central role 

for the defence than for the prosecution.
16

 Similarly, it may explain why the defence can also 

give more weight to tactical concerns, such as those for achieving ‘best evidence’ in impact 

                                                           
12

 See section 3.2. (p44-47). 
13

 The organisational ‘bureaucratic frame’ plays an important role here and is discussed in section 7.3. 
14

 I return to this later in this chapter in section 7.4. (p252-54). 
15

 Prioritising the instrumental frame over the legal frame might, from a more cynical viewpoint, simply mean 

that the defence lawyer can avoid the additional work that a decision to apply for special measures creates. 

Tata’s ‘ethical indeterminacy’ concept is useful to understanding this. If there is ‘a range of reasonably 

defensible ways’ in which a lawyer can approach a situation, Tata argues that ‘the lawyer will tend to advise the 

client to decide in the lawyer’s own interests’. In the special measures context not using special measures in 

order to protect the impact of their client’s evidence is in keeping with a lawyer’s own goals of avoiding extra 

work. The discretion that the defence enjoys in the legal field may thus permit them to act in this way unscathed. 

See Cyrus Tata, ‘In the Interests of Clients or Commerce? Legal Aid, Supply, Demand, and ‘Ethical 

Indeterminacy’ in Criminal Defence Work’ (2007) 34(4) Journal of Law and Society 489, 491-96.  
16

 As discussed in section 6.2.1.1. (p199-201). 
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terms than can the prosecution.
17

 The discretion to which the defence is privy leaves them 

free to take the above issues, and others discussed in Chapter 6, into account in their special 

measures decisions. The lack of prosecutorial discretion means that such options are not open 

to them in the same way.  

All of this bears strong relation to the organisational frames at play. The organisational 

frames are discussed in the next section of this chapter. I first outline broadly what the 

organisational frame is, showing why it is so bound up and intertwined with the legal frame. I 

then move on to discuss more specific organisational frames which criminal practitioners for 

the prosecution and for the defence may invoke. 

7.3. Organisational Frames 

As outlined at the start of this chapter, organisational frames in this context are those which 

define what is expected of a criminal practitioner and how they demonstrate their competence 

within the confines of the available resources. I have shown at various junctures in this 

thesis
18

 that there is an expectation that counsel for the prosecution will ensure that special 

measures are applied for on behalf of vulnerable and/or intimidated witnesses. However there 

is no comparable expectation on the defence. This is because the way each party frames the 

expectations of them is intrinsically related to the organisation of the legal field and the wider 

surround.  

In the previous section I recapped the lack of discretion that the prosecution has over special 

measures use because of the high level of external scrutiny to which their decisions are 

subjected. The primary application of the legal frame in this context can thus be interpreted as 

a response to the expectation that they secure special measures for vulnerable and/or 
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 As discussed in section 6.2.4.1. (p213-22). 
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 For example, see section 5.5 (p174-82)  and section 7.2. (p232-34). 
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intimidated witnesses. In turn, one way in which a criminal practitioner for the prosecution 

demonstrates their competence is by ensuring that special measures are in place for such 

witnesses ahead of trial. This shows how intertwined the legal and organisational frames are 

– applying for special measures due to an absence of discretion (applying the legal frame) 

simultaneously meets the expectations on the prosecution that they do so (thus fulfilling their 

organisational frame). This relationship between the legal and organisational frames is 

explored in the next section on the ‘bureaucratic frame’.  

7.3.1. Bureaucratic frame 

The bureaucratic frame is an organisational frame which is employed to assist the prosecution 

in demonstrating their competence and meeting those external expectations of them. As 

discussed in section 5.5.4, the socio-political surround and the scrutiny of special measures 

implementation has influenced the way that the legal field is organised. In order to ensure that 

the prosecution meets the external expectations from the surround – by securing special 

measures for vulnerable and/or intimidated witnesses – various processes have been created 

for those working in this area. 

To briefly recap,
19

 the application process for special measures for non-defendant witnesses 

starts with the police, who are prompted to consider whether the witness requires such 

support when completing their witness statement.
20

 If they do think special measures are 

needed, they then complete an MG2 form detailing why they are required and which one(s). 

In the process of fulfilling this role, the police seek the witness’ views on their state of 

vulnerability and/or intimidation and the potential measures available to them. This 

information is then handed over to the CPS with the case file. If the CPS decides to charge 

the suspect, then the details of this are recorded on the MG3 form along with any information 
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 See Chapter 5.5.4 for a fuller discussion of this process. 
20

 On the Witness Statement form (the MG11).  
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about vulnerable and/or intimidated witnesses and their special measures preferences. This 

enables special measures to be applied for ahead of trial. 

Ericson and Haggerty note that ‘communication formats’ limit police discretion in decision 

making.
21

 Applying this idea to the special measures context means that the paper trail of 

‘MG forms’ will limit the ability of those involved in the application process to decide not to 

apply the legal frame. The requirement that these forms are completed strengthens the 

expectations on criminal practitioners, this time emanating from within the legal field, to 

apply for special measures for eligible prosecution witnesses. This ‘communication format’ is 

thus likely to ensure that cases are set up along a track on which special measures are 

secured.  

For the prosecution, therefore, the legal frame seems embedded within the bureaucracy 

frame. The eligibility provisions contained within the YJCEA for non-defendant witness 

special measures are complex. In reality, those making special measures assessments and 

decisions are unlikely to ever turn to the legislative provisions themselves. A simplified 

version of the eligibility criteria contained within the Act is reproduced in the special 

measures application forms used in practice. Young notes in the context of legal aid that such 

prompt-laden form-filling ‘focus[es] the attention of [those applying] on the factors which the 

law states must be taken into account’.
22

 The bureaucratic process through which special 

measures are secured mirrors this. The ‘MG’ forms thus flatten the legal criteria making their 

application more manageable. The legal frame thus becomes subsidiary to the bureaucracy 

frame. 
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 Kevin Haggerty and Richard Ericson, Policing the Risk Society (Clarendon Press 1997) 31-38. 
22

 Richard Young, ‘Will Widgery Do?: Court Clerks, Discretion, and the Determination of Legal Aid 

Applications’ in Richard Young and David Wall (eds), Access to Criminal Justice: Legal Aid, Lawyers and The 
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The fact that this bureaucratic process commences so early in the criminal process serves to 

limit the little choice that counsel for the prosecution has with regards to special measures. 

For example, counsel may have been of the view that a witness on the cusp of vulnerability 

could give evidence sufficiently well without the use of special measures.
23

 Since the primary 

responsibility for making such assessments falls on the police and CPS, a decision may 

already have been made by them contrary to this: 

In one sense, special measures, once it gets to counsel, is always a fait accompli. You’re 

instructed to ask… [R3] 

 

This may also be the case in terms of which special measure counsel would choose. The 

prosecution has a degree of choice, mindful of the witness’ preferences,
24

 as to the special 

measure for which it applies. The selection may be made without counsel’s input, again due 

to the police and CPS setting the special measures process in motion:  

Not usually counsel that applies, usually someone from the CPS … usually taken out of 

our hands… [B2] 

Not really counsel that applies; usually someone from the CPS. [R3] 

As far as the police and CPS go there is an assumption that a particular special measure, 

usually giving evidence by way of live link, will be applied for . . . [J1] 

I don’t think it is thought about [which special measure] at an early enough stage. They 

[prosecution witnesses] have often already been promised something else. [J5] 

 

Once the initial decisions have been made it may be difficult for counsel to reverse them. 

This was illustrated by one of my respondents: 

I think that whilst special measures can be changed at any stage, once a decision has been 

made people are very reluctant to readdress it. [J5] 

 

This is in keeping with the unreported case of R v C which was discussed in section 4.2.3. 

The complainant in this case had been promised special measures, and the trial judge felt he 

could not reverse this decision as her expectation, based on previous discussions, was that she 
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 As discussed in section 5.6. (p184), the decision about special measures is made in two stages. 1. Does the 

witness have an innate vulnerability as per section 16? 2. Will that innate vulnerability result in a diminution of 

the witness’ evidence at trial? 
24

 The witness’ views must be taken into account, as discussed in section 3.2. (p44-47). 
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would be awarded such support to give evidence.
25

 Early conversations between the police, 

CPS and the witness as to the special measure(s) they think would be most beneficial may 

thus make it challenging for a barrister to alter or refuse to make the application ahead of 

trial. Even when one of my respondents thinks there is no merit in an application, their 

approach to dealing with the ‘over-promising’ to a witness is ostensibly to keep to the ‘deal’:  

The best thing, in practice, to do is to make an application and let the judge refuse it. 

Because then the practical reality is you can turn round to a witness and say ‘we made 

that application, we gave it our best shot.’ [PS1] 

 

The division of labour between those who set the special measures application in motion and 

those who ultimately represent the client in court helps us understand why counsel might 

wish to change the type of special measures applied for. Securing special measures for 

vulnerable and/or intimidated non-defendant witnesses is a process Hawkins would describe 

as ‘serial decision-making’.
26

 This is because the power to make the decision about special 

measures is dispersed across individuals in the process: 

[A] decision by an individual frequently does not settle matters (though a 

particular individual may set a case on a particular course which will lead, 

inexorably, to a particular destination), but merely makes a decision that leads to 

a case being handed on to another individual or organisation.
27

 

 

As a result, the ‘decision makers acting at different points might be expected to have different 

priorities’.
28

 For instance, the police and CPS appear to operate through a dominant 

bureaucratic frame to ensure that special measures are secured when needed to meet the 

external expectation of protecting the vulnerable. While this is a concern that counsel shares, 

they have additional instrumental factors to consider such as the impact of the evidence 

secured from a witness.
29
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 R v C (2001) EWCA Crim 1054 (unreported) [12].  
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 Keith Hawkins, Law as Last Resort: Prosecution Decision Making in a Regulatory Agency (OUP 2002) 32. 
27

 ibid. 
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 My respondents’ preference was almost unanimously for evidence to be given live in court in order for it to 
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There appears, then, to be an element of ‘prosecutorial momentum’
30

 at play in the special 

measures process; whereby counsel for the prosecution essentially becomes a decision 

confirmer rather than a decision maker. This is because it is more difficult to reverse a 

decision made by the police/CPS than to reach a different decision in the first place. Early 

decisions made thus ‘close off or profoundly restrict the choices open to a later decision 

maker.’
31

 This, and the different priorities held by those at the various stages of the serial-

decision making process, help us to understand why prosecution witnesses still give their 

evidence by live link despite the large consensus within the profession that the best, most 

impactful, evidence is that delivered live in court.
32

  

An additional factor limiting prosecuting counsel’s discretion with regards to special 

measures is the role of Victim Support and The Witness Service.
33

 A witness’ contact with 

these agencies acts as a further check to ensure that all vulnerable and/or intimidated 

witnesses have the support that they need to give their evidence effectively. My respondents 

showed how this process can, again, mean that counsel for the prosecution finds that their 

witnesses have been ‘promised’ various special measures support ahead of the trial:  

Well it’s very easy isn’t it? If you’re sitting at the end of the phone and you’re employed 

in a witness care capacity, and you’ve got a domestic violence victim saying I don’t want 

to come to court and give evidence – what is the biggest thing in their armour? The best 

thing for them to do is to turn round and go ‘well actually we can offer you special 

measures’. [PS2] 

I think they [prosecution witnesses] can be over promised things by certain agencies, to 

be honest. I think they are told ‘don’t worry you’ll get special measures, you won’t have 

to see him, you won’t have to be in the same room as him’ sort of thing. … I think where 

our fault as an organisation comes is sometimes, unless it’s patently obvious, we do not 

think about the special measure we are trying to obtain. [PS1] 

 

In summary, all of these factors hugely limit the discretion counsel for the prosecution enjoys 

in terms of whether, and which, special measures are applied for. Not only are they 
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constrained because of the scrutiny from within the socio-political surround, but the very 

existence of that scrutiny and the procedures set up to ensure that it is met further constrain 

barristers’ decisions. This is because the special measures process starts so early, involving 

meetings with the witness themselves, thus setting cases up along a track on which special 

measures will be secured. One respondent speculated in interview that: 

I think that they [prosecuting counsel] would rather, given a choice, being brutal, they 

would rather sacrifice the victim to give them the chance of winning. [DS2] 

 

Instead, it seems that counsel for the prosecution must affirm the decision for special 

measures in order to meet the expectations on them from within the legal field. Such 

expectations come from the police, the CPS, Victim Support, The Witness Service, and the 

witness themselves. Meeting these expectations is thus one way in which the barrister 

subsequently demonstrates their competence as a lawyer, and this is so notwithstanding any 

private misgivings they may have about using special measures.  

The absence of scrutiny from the surround on defence uptake of special measures means that 

the way in which the legal field is organised for the prosecution is not mirrored for the 

defence. This means that there are no set forms to complete to demonstrate that special 

measures have been considered. As a corollary, the bureaucratic frame is not relevant when 

dealing with defendants or defence witnesses. The defence team has sole responsibility, aside 

from an initial needs assessment conducted by the police,
34

 for considering special measures 

for the defendant and defence witnesses
35

: 

I think perhaps we [defence counsel] need to be more acute to the idea of telling the 

defence witnesses you can have it [special measures assistance] because they don’t get 

sat down by the police and they don’t have Witness Services calling them all the time. 

[B2] 
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…defence witnesses aren’t as easily served by The Witness Services and Victim Support, 

and that’s partly the fault of defence lawyers not putting them in touch with those 

services. … If you sit someone down with someone from Witness Services for twenty 

minutes the question, ‘have you applied for special measures?’ will get asked. They will 

tell them, ‘these measures exist; do you think you need them?’ [DS3] 

 

This leaves the defence with much more discretion over how to proceed. They are able to 

leave a vulnerable defendant without special measures assistance in favour of instrumental 

goals such as enhancing the impact of their evidence by ensuring it is heard live, in court in a 

way that the prosecution cannot. The context in which special measures operate – both within 

and outside of the legal system – places a disparate emphasis on the importance of special 

measures for the vulnerable. Such an inconsistent approach in the way that lawyers frame 

their decisions for special measures in practice thus further embeds the law’s incoherence 

with regards to equality. 

7.3.2. Special measures as an ‘insurance net’ 

Given the comparative absence of expectations on defence advocates to secure special 

measures for their witnesses and clients,
36

 some defence lawyers may believe (perhaps 

correctly) that something different entirely is expected of them within the legal field. One of 

the defence solicitors interviewed in this research suggested that a competent defence lawyer 

should adequately prepare their clients for trial without needing to invoke special measures: 

I usually have gauged whether my client will be robust and the clients I think will be 

particularly nervous – I have already assessed that well in advance and talked them 

through it, reassured them, and explained the process. … So special measures are an 

insurance net, just in case they aren’t very good and because the lawyer can’t deal with 

[the defendant’s vulnerability] personally. So I think that’s why I think less about special 

measures; because I would like to think that any competent defence lawyer will prepare a 

client they think is vulnerable well for giving evidence. [DS1] 

 

This respondent frames special measures as a device for incompetent defence lawyers. To 

demonstrate competence, therefore, a lawyer would presumably need to avoid applying for 
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special measures. There are several issues with his view. First, his perception is based on an 

idealised notion of defence lawyering, whereby there is continuous representation of a client 

from the beginning of the process through to the trial. He notes how he will ‘have already 

assessed’ the client and ‘talked them through it, reassured them’. The existing research 

suggests,
37

 however, that the reality of defence lawyering is somewhat different. Instead, 

unqualified legal clerks may be sent to interview clients. Lawyers often juggle multiple cases 

at once and thus have to return briefs
38

 which other lawyers must pick up at short notice. As 

discussed in section 5.6, the discontinuous representation of clients can make it difficult to 

identify vulnerability. It seems unlikely therefore that these conditions are conducive to 

lawyers adequately preparing clients with vulnerabilities for trial.  

A further issue with DS1’s view is whether lawyers have the expertise to adequately prepare 

a vulnerable client to give evidence. As discussed in section 4.2.6., a client with a learning 

disability or mental health problems is best assisted by a trained intermediary. As noted in the 

Court of Appeal in the Sevenoaks Youth Court case, ‘it is in the highest degree unlikely that 

this level of help can be given by a lawyer, however kind and sympathetic she may be’.
39

 

Hoyano reiterated this, stating that ‘sympathy and compassion cannot compensate for the 

cognitive deficits of defendants with comprehension as well as communication difficulties’.
40

  

It is perhaps unsurprising that lawyers might believe that they can deal with a defendant’s 

vulnerability themselves given the Court of Appeal’s lead on this in R v Cox.
41

 The court 
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ruled that when an intermediary cannot be obtained for a vulnerable defendant the trial judge 

can compensate for this by adapting their role.
42

 The Lord Chief Justice went further than this 

in the case of R v Rashid.
43

 Under the subheading ‘The duties of the competent advocate and 

of the court’, it was ruled that ‘in all but the rarest of cases’ an advocate will be able to ensure 

that a vulnerable defendant can fully participate in the trial without an intermediary.
44

  

In addition to this, it was suggested that an advocate lacking the requisite competence to do 

this would be replaced, rather than the alternative of ‘providing an intermediary for the 

defendant for the whole trial.’
45

 As discussed in section 4.2.6, the suggestion that a 

(competent) criminal practitioner can negate the need for an intermediary when a defendant 

has serious communication difficulties is problematic. The position that the Court of Appeal 

has adopted, however, may reinforce the view that a competent defence lawyer should be 

able to conduct a case absent the use of special measures. Defence advocates may thus be 

deterred from making applications for intermediaries (and perhaps other special measures) at 

risk of it calling their professional competence into question.  

Special measures are not framed as an ‘insurance net’ in this way with regards to counsel for 

the prosecution. As discussed above, to demonstrate competence as counsel for the 

prosecution, it seems that the complete opposite approach is taken – that they must ensure 

special measures are secured when required. This dichotomous approach to framing special 

measures is thus likely to further undermine any attempt to foster a coherent commitment to 

the principle of equality in the provision of special measures to vulnerable and/or intimidated 

court users in practice.  
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Whether or not a substantial number of defence practitioners frame special measures as an 

insurance net, as DS1 did (above), is not discernible from the data in this project. This 

qualitative study merely provides an insight
46

 into the way that some defence lawyers may 

frame competence and the expectations of them within the legal field. However, it is 

reasonable to assume, following the guidance from the Court of Appeal in Rashid, that DS1 

will not be alone in this view. 

7.3.3. Resources – funding 

There are specific resource issues relating to intermediary provision. These relate to both the 

funding arrangements and sourcing an appropriately qualified intermediary who matches the 

needs of the vulnerable court user requiring assistance. It is these matters which are discussed 

in the remainder of this section. 

As highlighted in section 4.2.6, all vulnerable court users with communication difficulties can 

secure the use of an intermediary for the purposes of giving evidence. I have already 

discussed the disparities in the frequency of this provision between defendants and non-

defendants. I also highlighted that intermediaries for these groups are secured via different 

means: non-defendants via statute and defendants via the common law.
47

 The Witness 

Intermediary Scheme is managed by the National Crime Agency on behalf of the Ministry of 

Justice and provides and funds intermediaries to non-defendant witnesses.  

Initially, via the Witness Intermediary Scheme, the Ministry of Justice funded the use of 

intermediaries for vulnerable defendants on an ad hoc basis. The Court of Appeal in C v 

Sevenoaks Youth Court was clear that the Ministry of Justice had no obligation to do so in the 

absence of statutory power.
48

 This funding was withdrawn for defendant intermediaries in 

                                                           
46

 See section 2.3.2. (p20-23). 
47

 See section 4.2.6. (p130). 
48

 C v Sevenoaks Youth Court [2009] EWHC 3088 (Admin) [24]. 



 
 

246 
 

August 2011 ‘because of the pressure of requests for witnesses’.
49

 Furthermore, the Court of 

Appeal disallowed payment of the costs of an intermediary for a defendant out of the central 

funds.
50

 A difficulty in sourcing adequate funding for defendant intermediaries has since 

plagued the provision of them to vulnerable defendants.
51

 My respondents affirmed this in 

interview: 

Funding is quite awkward at the moment. It’s a whole chapter in its own right, sadly. 

[R3] 

It’s [funding] a bit of a problem actually, if I’m honest with you. [J2] 

Yes there are huge funding issues. [J3]  

…funding is an issue, sadly. I’ve seen it before where people we think are vulnerable, 

and they say no you’re fine get on with it – issue about defence paying for it or the court 

paying for it. [R2] 

 

As is indicated in the above quotes, the lack of funding in this area is a factor which may 

diminish a vulnerable defendant’s chance of securing an intermediary to assist them to give 

evidence. This is particularly so since there seemed to be some uncertainty among the 

respondents about where funding would be sought in the event that an intermediary was 

granted for a vulnerable defendant:  

…it comes down to funding – who is going to pay for it? [B4] 

…they would never get the money [for a defendant intermediary] from the Legal Aid 

Agency, would they? [J5] 

The difficulty you then get is how you fund it. Because it’s not yet in statute form there’s 

this desperate, stupid fudge where I think the Legal Services Commission pay for the 

preparatory work (the preliminary interview with the intermediary getting to know you, 

the intermediary’s report) and when it gets to court the Ministry of Justice have an 

agreement in place to pay for that chunk of the cost. But I think that’s a pretty informal 

arrangement; I don’t think it’s set in stone. [B1] 
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B1’s understanding of funding process seems accurate. In response to a freedom of 

information request by Cooper and Wurtzel, the Legal Services Commission (LSC) provided 

the following statement on the issue of defendant intermediary funding:  

The LSC have an agreement with the Ministry of Justice (MoJ) and Her 

Majesty’s Court and Tribunal Service (HMCTS) regarding the funding of an 

intermediary in Crime matters. In publicly funded Crime matters the LSC will 

bear the cost of an intermediary’s initial conference with the client/solicitors 

whilst HMCTS will pay for an intermediary’s attendance at trial. Prior authority 

can be sought in the usual manner for the fees of an intermediary for the initial 

work with the client and any conferences prior to the trial … Prior authority 

cannot be granted for an intermediary to attend court. Costs for the intermediary 

to attend court should be submitted to HMCTS in the same manner as any other 

person attending court to assist a witness, such as an Interpreter.
52

 

 

The Ministry of Justice guidance on expert witness fees also states that ‘where an 

intermediary is required for a hearing an application could be made to HMCTS where 

appropriate’.
53

 Triangle, an intermediary provider for children and young adults up to the age 

of 25, states that it is the Legal Aid Agency (the successor to the Legal Services Commission) 

which funds intermediary assessments of suspects and defendants.
54

  

The funding arrangements for defendant intermediaries are thus complex and vary depending 

upon for which stage(s) of the process they are required. The subsequent disparity caused in 

its availability was highlighted by some of my respondents as problematic:  

I have difficulty in justifying it. I have difficulty in understanding why there are different 

regimes that are responsible for the funding of an intermediary regarding a defendant and 

regarding a prosecution witness. I do believe that the matter needs to be reviewed. [J1] 

One matter that struck me when I was thinking in advance before coming to see you is in 

terms of funding. Intermediaries, for example – it’s not cheap. Criminal Justice Services 

have to survive on scraps of funding as it is. There’s a huge imbalance there. So even if 

they want to make intermediaries available to defendants and non-defendants equally, the 

problem of funding will still inhibit this regardless of the status of the law. [R4] 
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The denial of intermediaries to defendants via the Witness Intermediary Service creates 

further problems. The service provides registered intermediaries to witnesses eligible via the 

statutory scheme (ie non-defendant witnesses), but not to defendant witnesses.
55

 Instead, 

defendant witnesses can only secure non-registered intermediaries. As discussed in section 

4.2.6 in the context of R(OP),
56

 there is a concern that quality of support provided by a non-

registered intermediary is inferior to that from registered intermediaries. Registered 

intermediaries are subject to a Code of Practice and Code of Ethics, as well as required to 

undertake Continuing Professional Development.
57

 While some registered intermediaries act 

as non-registered intermediaries for defendants,
58

 many non-registered intermediaries have 

not had comparable training to those working within the Witness Intermediary Service.
59

 This 

can mean, for example, that they do not understand the importance of impartiality or 

professional privilege, potentially jeopardising the fairness of the trial.
60

  

The unregulated provision of non-registered intermediaries for vulnerable defendant 

witnesses may have a further impact in terms of their fee. Henderson found that some of the 

judges and advocates she interviewed about intermediaries suggested that some non-

registered intermediaries were ‘over-charging’.
61

 This further accentuates existing difficulties 

with funding arrangements for the defence and is thus likely to further embed inequalities in 

their provision. 
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The absence of a regulated scheme for non-registered intermediaries also presents an issue in 

matching intermediaries to defendants’ needs.
62

 Historically, there has been limited guidance 

available to defence lawyers on securing an intermediary for a vulnerable defendant.
63

 The 

establishment of the intermediaries’ professional organisation, Intermediaries for Justice, 

launched in December 2014,
64

 may improve this. It has introduced a defence referral system 

with the aim of ‘creat[ing] a more level playing field, by providing solicitors with access to a 

range of intermediaries who may be able to assist with their vulnerable clients’.
65

 The 

existing inequality thus influenced this development. The intermediaries offered have 

received specialist training from the Ministry of Justice (if they also act as registered 

intermediaries for non-defendant witnesses), Communicourt or Triangle.
66

 While this 

improves the accessibility (and training) of intermediaries for defendant witnesses, it seems 

unlikely to substantially increase their use, since funding the intermediary remains a 

challenge. 

There is no principled justification for these differences, but their existence offers at least a 

partial explanation for why defendants use intermediaries to assist them in giving their 

evidence less frequently than non-defendant witnesses. The operation of two intermediary 

schemes for defendant and non-defendant witnesses arises solely from the different legal 
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authorities for their use. This shows that the source of law can have a significant bearing on 

the support that is available and sought in practice. The piecemeal process through which 

intermediaries are secured for defendant witnesses, if indeed they can be, may reasonably be 

assumed to result in a lesser expectation on the defence that they engage with this process. 

This is particularly so since the appellate courts have said that not securing an intermediary 

will not necessarily jeopardise the fairness of the trial.
67

  

To summarise, the defence and the courts have several practical hurdles to overcome to 

secure an appropriate intermediary for a vulnerable defendant witness. Defence lawyers 

funded by legal aid, already overburdened with work, may be disinclined to seek 

intermediaries because of the additional work that securing funding generates. Different 

lawyers from different firms (and types of firms) may frame the expectations of them 

differently. Solicitor at firms which McConville et al would describe as managerial firms
68

 

and Newman would describe as ‘sausage factory’ firms
69

 are encouraged to demonstrate 

competence through efficiency. Spending time applying for (and, in the case of 

intermediaries, funding and recruiting) special measures for vulnerable defendants when, 

instead, the lawyer could use that time to deal with another case file is not in keeping with the 

aim of efficiency or the expectations placed on them to secure the fee for multiple cases.
70

 

This seems particularly relevant if the lawyer proceeds on an assumption that the case will 
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crack and the trial will not go ahead.
71

 Negotiating the bureaucracy associated with securing 

an intermediary is an entirely poor use of a lawyer’s time for a trial that does not materialise.  

In addition, obtaining funding and finding an appropriate intermediary in these circumstances 

is likely to be a source of delay. This could deter judges who are mindful of their duty to 

effectively manage cases to ensure ‘speedy justice’
72

 from granting an intermediary for a 

defendant. Furthermore, it could deter defence lawyers themselves from applying for such 

support in a bid to avoid annoying the judge for causing such a delay in proceedings. The 

courtroom workgroup concept can help explain this latter point. This concept is used to 

understand the ‘decisions produced by, and dynamics within, criminal trial courts’ through an 

appreciation of ‘the relationships and norms that develop between those working repeatedly 

together in these settings’.
73

 The four shared goals of courtroom workgroups are: handling 

cases swiftly; maintaining group cohesion; ‘doing justice’; and reducing or controlling 

uncertainty in the courtroom.
74

  

A defence application for a defendant intermediary may thwart the shared goals of the 

courtroom workgroup. Seeking funding for an intermediary as well as actually finding one 

with skills that match the defendant’s needs will cause an inevitable delay in the proceedings. 

It could also add uncertainty in the courtroom with regards to when the case should be listed 

for trial and for how long. These uncertainties and delays may, in turn, diminish workgroup 

cohesion. Whether the intervention of special measures is viewed as furthering the aim of 

‘doing justice’ is perhaps also a matter of uncertainty following the Court of Appel’s ruling in 

Cox that the absence of an intermediary will not render the trial unfair. In contrast, 

applications for special measures for vulnerable and/or intimidated non-defendant 
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prosecution witnesses may be accepted within courtroom workgroups as unavoidable and 

desirable. Their necessity for the prosecution to demonstrate competence by meeting the 

expectations from within the surround and the legal field might mean that it is accepted 

within the courtroom workgroup as normal procedure.  

To summarise, inequalities in terms of the primacy of the legal and organisational frames, as 

discussed throughout this chapter, may affect the norms within courtroom workgroups. As a 

result, this may further diminish the defence’s willingness to apply for defendant 

intermediaries. Regrettably I do not have any data from my interviews to support this. 

However, since I did not take this concept into account when designing my interview 

schedule, absence of evidence does not necessarily mean evidence of absence.  

The final section of this chapter explores how the legal and organisational frames may 

operate with regards to special measures for vulnerable defendant witnesses. This may be 

problematic in the context of intermediary provision for defendants.  

7.4. Potential conflation of legal and organisational frames 

It is impossible, certainly from this small study, to discern which frames are dominant for the 

prosecution and defence when making decisions about special measures. The reality is that 

the various decision frames I have discussed are part of an entangled web of decision-

making. Different cases, defendants and circumstances are likely to produce diverse 

approaches by criminal practitioners. Furthermore, the way individual practitioners frame 

their decisions will also vary. Having said this, I have shown how the legal and organisational 

frames seem to be particularly entwined. For those dealing with prosecution witnesses, the 

legal frame appears embedded within the dominant bureaucratic frame. For the defence the 

legal frame is relegated to a position of less significance. This seems strongly correlated with 
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the starkly different defence organisational frame; where the expectation of a competent 

lawyer is to prepare their client without special measures.  

A conflation of the legal and organisational frames thus seems somewhat inevitable in this 

regard. However, one area in which I think this conflation may present a real threat to 

upholding adequate protection and support of defendants is in relation to resources. The 

available resources (or lack thereof) should not result in a conclusion that a defendant is not 

eligible for special measures. Henderson highlights that guidance in The Advocate’s Gateway 

toolkit on Intermediaries is that ‘cost must not be a factor in deciding whether to request an 

assessment.’
75

 The legal test should always be considered before resources are taken into 

account. The following quote may suggest, however, that the available resources influence a 

decision about eligibility: 

They [intermediaries] are horrendously expensive to the public. …you feel that it’s your 

responsibility to consider [funding] when allowing a defendant to use an intermediary. 

[J2] 

 

This approach has seemingly been endorsed by the Lord Chief Justice. In the appeal case R v 

Rashid,
76

 Lord Thomas ruled that the trial judge had been correct to refuse an application for 

an intermediary for the entire trial
77

 because ‘he considered all the relevant matters, including 

the scarcity of intermediaries and of other resources…’
78

  

This marks a subtle, yet important, shift in position from that of the Court of Appeal in R v 

Cox. Here, the court ruled that where an intermediary had been granted, if one was not 

available, then the intermediary may not be necessary to continue the trial fairly.
79

 The Court 

of Appeal in Rashid, however, seems to factor the lack of resources into the initial judgment 
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about whether or not an application for an intermediary should be granted at all. This 

conflates matters of principle and policy,
80

 thus permitting the judicial denial of an 

intermediary to a vulnerable defendant for reasons other than their legal ineligibility. The lack 

of resources for vulnerable defendants thus infects the legal test. 

Given the prior discussion in section 7.3.3, this conflation of the legal and organisational 

frames where defendants are concerned will further diminish the number of successful 

applications made. This, in turn, may also reduce the number of applications that the defence 

makes at all given their knowledge of the scarcity of resources. The lack of commitment to 

equality is again evident here. It is to be regretted that the Lord Chief Justice did not, instead, 

take this opportunity to condemn the lack of adequate intermediary funding for vulnerable 

defendants. 

7.5. Conclusion 

This chapter has highlighted the organisational and legal frames which the defence and the 

prosecution may apply when reaching their decisions about whether to apply for special 

measures for a vulnerable and/or intimidated court user. I have shown how the level of 

scrutiny within the surround seems to relate directly to the primacy of the legal frame in 

special measures decisions. For the prosecution, the legal frame is embedded within the 

dominant bureaucratic frame which ensures that special measures are applied for when 

required. The discretion enjoyed by the defence, due to the absence of scrutiny of their 

decisions, instead allows them to prioritise instrumental and moral concerns. The lack of 

coherence in the approach to special measures in the surround has thus impacted the 

organisation of the legal field and been further embedded in the way the legal profession 

frames special measures decisions as a result. 
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I have also shown how the expectations on the defence appear wholly different to those of the 

prosecution regarding special measures. This again affects the way that such lawyers frame 

their decisions and the subsequent commitment to equality in special measures provision. 

Competent defence lawyers are expected to manage their cases effectively without reliance 

on special measures provisions to help them with vulnerable participants; relegating special 

measures to nothing more than an ‘insurance net’. The prosecution, however, is expected to 

apply for special measures to show their compliance with the YJCEA in the protection of 

vulnerable and/or intimidated witnesses. 

At least so far as intermediaries are concerned, there is also a vast disparity in the available 

resources.
81

 The source of this disparity is the source of the authority for intermediary 

provision: for non-defendants it is via statute and so they are served by the accompanying 

Witness Intermediary Service from which defendants are excluded due to their authority for 

intermediaries emanating from the common law. Enacting the dormant statutory criteria for 

defendant intermediaries may go some way to remedying these issues and promoting equality 

of access to intermediaries for the vulnerable. Alone, however, it seems unlikely to change 

the organisational frames adopted or subsidiary role of the legal frame in decision-making. 

In the final section of this chapter I highlighted the dangers with conflating the lack of 

resources for defendants with the legal test for intermediaries. To deny an intermediary to a 

vulnerable defendant in law on the basis of the scarcity of resources in practice does not 

adequately protect their right to participate effectively in their trial as a witness if they wish to 

do so. 
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The next chapter is the conclusion, which summarises the answers to the research questions, 

acknowledges the limitations of this research and the scope for further research. It concludes 

with some recommendations for reform, which seek to put defendants on a more equal 

footing with non-defendants in terms of the provision of special measures in both law and 

practice.
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CHAPTER 8: CONCLUSION 
 

8.1. Introduction 

This thesis has explored the law’s commitment to the principle of equality in the provision of 

special measures to vulnerable and/or intimidated court users who give evidence in Crown 

Court trials. In considering this, I adopted a socio-legal approach to uncovering the reality of 

special measures law in books and law in action. The standard of equality invoked in this 

thesis was derived from that which underpinned the development of the law of special 

measures for non-defendant witnesses. As summarised in section 3.4, this notion of equality 

requires that like people are treated in a like manner and different people are treated 

differently.
1
 It thus follows from this that absent a sufficient reason for unequal treatment the 

only rational option is to proceed on the basis of equality.
2
  

I subsequently used this principle of equality to assess whether the initial exclusion of 

defendants from special measures and the existing disparity in their provision to vulnerable 

and/or intimidated court users in law and practice is consistent with the notion of equality that 

the law itself has espoused. I then explored the extent of the commitment to equality in the 

provision of special measures to vulnerable and/or intimidated court users in practice.  

This is the first study which has systematically interrogated the law’s commitment to this 

standard of equality in the provision of special measures to vulnerable and/or intimidated 

court users. This thesis does not argue that equality should be prioritised in the provision of 

special measures above all other things (eg tactics). Nor does it commend the notion of 

equality to which the law subscribes as the best version of this principle. Instead, it looks at 
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the role that equality should play in the provision of special measures to all vulnerable and/or 

intimidated court users in order for the law to embody internal coherence in this regard. This 

is a subtle but important restriction on the normative reach of this thesis.  

Equality has been considered in this thesis in two contexts. The first was with respect to a 

vulnerable and/or intimidated court user’s need for special measures to give evidence by 

comparison to a non-vulnerable and/or non-intimidated court user. The second, and more 

contentious issue, was equality in the context of a vulnerable and/or intimidated defendant 

witness’ need for special measures by comparison to their non-defendant witness 

counterparts.  

I found that the law’s commitment to the principle of equality in the provision of special 

measures to vulnerable and/or intimidated court users is inconsistent. It is inhibited by a 

combination of the way the law has developed, the organisation of the legal field, and the 

way that criminal practitioners frame special measures decisions.  

This chapter summarises the answers to the research questions that have been addressed in 

this thesis. It also makes the limitations of the research clear. This is followed by a 

consideration of future research projects that could be conducted to meet some of these 

limitations. In the final section of this chapter I consider how reform could be achieved to 

overcome the barriers to a more coherent application of the principle of equality in the 

provision of special measures to all vulnerable and/or intimidated court users. 
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8.2. Answers to the research questions
3
 

I first sought to ascertain the extent to which the notion of equality played a role in the 

development of special measures for vulnerable and/or intimidated non-defendant witnesses. 

I have argued that while the language in which the development of special measures was 

framed was rarely that of equality, the notion of equality nevertheless underpinned the 

debates.
4
 The recognition that adaptations would need to be made to the standard way of 

giving evidence (live, in court) in order to accommodate the needs of the vulnerable and/or 

intimidated when giving evidence embodies the ideal of equality – treating different people 

differently in order to achieve overall equality.
5
 The provision of special measures can thus 

be understood as underpinned by the goal of providing witnesses of different ages and 

abilities an equal opportunity to give their best evidence
6
 in court. 

The exclusion of defendants from the provision of special measures was not in keeping with 

this goal. I have argued that differences between defendants and non-defendants, arising from 

their different structural position in the criminal trial, do not negate the need for special 

measures for vulnerable and/or intimidated defendants.
7
 The exclusion of such defendants 

from the statutory scheme thus jeopardised their ability to participate effectively in the 

proceedings; as well as potentially amounting to a violation of the principle of equality of 
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4
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5
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arms and the presumption of innocence.
8
 This left the law in an incoherent state with regards 

to its commitment to equality in the provision of support to vulnerable and/or intimidated 

court users giving evidence in Crown Court trials. 

The notion of equality has, however, underpinned the development of the law of special 

measures for vulnerable and/or intimidated defendant witnesses in the years following the 

YJCEA.
9
 Lawyer’s concerns about the position in which vulnerable and/or intimidated 

defendants were left absent the provision of special measures led to a series of judicial review 

and appeal cases. These related to both vulnerable and/or intimidated defendants’ positions 

by comparison to ‘normal’ defendants and compared to those of non-defendant witnesses to 

whom special measures were available. The judiciary, and on occasion Parliament, has thus 

authorised the provision of special measures to vulnerable and/or intimidated defendant 

witnesses on these bases, in particular so that they can participate effectively in the trial as 

witnesses.
10

 This captures the essence of equality; since it ensures that disadvantaged 

defendants are provided extra assistance to give their evidence. The current state of the law, 

however, leaves the law’s commitment to the equality principle inconsistent. An unjustifiable 

disparity still exists in the legal provision of special measures to vulnerable and/or 

intimidated court users.
11

 

The initial exclusion of defendants from the statutory special measures scheme can be 

understood with reference to the surround in which special measures were enacted.
12

 With the 

emphasis on ‘re-balancing the criminal justice system’ a zero-sum policy game dominated the 

political arena, where defendants were (and remain) pitted against victims in the quest for 

rights. This means that providing vulnerable and/or intimidated defendants with special 
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 Section 4.2. (p98-39. 
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 Section 4.3. (p139-45). 
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measures was (and still is) not in keeping with the ‘rebalancing’ agenda.
13

 The provision of 

them to non-defendant witnesses however, and especially to those for the prosecution, was. 

The context in which special measures were enacted has thus acted as a barrier to achieving 

equality in the statutory provision of special measures to all vulnerable and/or intimidated 

court users.
14

  

The distinct absence of any impetus from within the surround to redress the non-provision of 

special measures to vulnerable and/or intimidated defendants means that reform is driven by 

defence lawyers and the courts. This means that the nature of the reform is ad hoc and 

inconsistent. The pace of change is largely determined by defence lawyers’ willingness and 

ability to challenge the law through judicial review and appeals.
15

 An appreciation of the 

organisational field in which lawyers work begins to reveal why this process is likely to 

remain sluggish. The conditions in which lawyers work, as a result of substantial cuts to legal 

aid and increasingly demanding caseloads, are likely to diminish their motivation to embark 

on future appeals. This is a further barrier to equality playing a more prominent role in the 

provision of special measures.  

The attitudes of criminal practitioners towards vulnerable and/or intimidated court users and 

special measures also affect the rate at which the law is challenged and develops, as well as 

its commitment to equality. The insights I obtained from my interviews with members of the 

legal profession indicate that the uptake of special measures in practice is even more unequal 

than the provision of special measures in law.
16

 The respondents had been involved in, and 

had heard of, far fewer trials where special measures were invoked for defendant witnesses 

by comparison to non-defendant witnesses. In addition, this was true when defence witness 
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use was compared with prosecution witness use. The respondents had notably less experience 

of defence witness uptake of special measures despite their statutory parity with prosecution 

witnesses.
17

 

The interviews with the criminal practitioners brought to the surface several barriers to the 

equal uptake of special measures for vulnerable and/or intimidated defendant and non-

defendant defence witnesses. The legal profession’s awareness of the available special 

measures to defendants appears to be deficient.
18

 At least in part, this likely to be a result of 

the way in which the law has developed.
19

 The scattered authority for defendant special 

measures in statute, the common law and the Criminal Procedure Rules can make it difficult 

for overstretched legal practitioners to keep abreast of the changes. I have also shown how 

the legal field is organised around the importance of securing special measures for 

prosecution witnesses, meaning that special measures for defendants may not be on all 

defence lawyers’ radars.
20

  

The way that the legal field is organised also affects the likelihood that vulnerability and/or 

intimidation will be identified in court users so that special measures can be secured.
21

 Well-

established communication formats ensure that vulnerable and/or intimidated prosecution 

witnesses are identified by the police and that this information is passed on to the CPS. 

Furthermore, the fact that prosecution witnesses come into contact with Witness Care Units 

and The Witness Service further enhances the chances of the identification of any 

vulnerability and/or intimidation and a concomitant application for special measures. By 

contrast, the defence may be notified of any obvious vulnerability in the defendant’s custody 

record but otherwise the onus for identifying vulnerability and securing special measures 
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 Section 5.6. (p182-93). 



 
 

263 
 

rests on defence lawyers.
22

 Again, the conditions in which defence lawyers work are often not 

conducive to the identification of vulnerability and the subsequent application for special 

measures.  

This is not to say that the legal profession is entirely unaware of special measures or of the 

status of some defendant or defence witnesses as vulnerable and/or intimidated. Even when 

this is appreciated, however, the way that defence lawyers frame special measures decisions 

can act as a further barrier to achieving equality in their uptake. Many of those interviewed 

saw special measures as tools which are for prosecution witnesses and thus instrumentally 

framed them as superfluous to defendants and defence witnesses.
23

 Again, I have shown how 

this is likely to be the result of the surround in which they were enacted, the way in which the 

law has grudgingly developed for defendants, and the organisation of the legal field. The 

nature of the evidence that defendants and defence witnesses give
24

 and the fact that 

defendants are already in the courtroom for the duration of trial means that defence lawyers 

cannot always see the benefit of special measures for defendants (and often by extension 

defence witnesses).
25

 This misconceived notion of what are relevant bases from which to 

differentiate between witnesses for the prosecution and the defence is thus a further barrier to 

the role of equality in the provision of special measures to vulnerable and/or intimidated court 

users. 

Another insight obtained from the interviews was that some criminal practitioners adopt a 

moral frame when making special measures decisions.
26

 The defendant’s position as the 

accused and the operation (among some practitioners) of a presumption of guilt may lead 

some to conclude that the defendant does not deserve special measures assistance. Similarly, 
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23

 Section 6.2. (p197ff). 
24

 Section 6.2.3. (p205-11). 
25

 Section 6.2.2. (p201-204). 
26

 Section 6.3. (p222-29). 



 
 

264 
 

a perception of defence witnesses as the defendant’s ‘mates,’ scheming to avoid the 

conviction of ‘the guilty,’ may render them too as undeserving of assistance to give their 

evidence.
27

 These views can thus act as additional barriers to achieving equality in the 

provision of special measures to vulnerable and/or intimidated court users giving evidence. 

In keeping with existing research findings, those interviewed believed that evidence elicited 

by video-recording is inferior to live evidence in court.
28

 I have shown that the role that such 

tactical concerns are able to play in special measures decisions is affected by both the 

organisation of the legal field and the scrutiny to which special measures decisions are 

subjected within the surround.
29

 For the prosecution their organisational frame or, in other 

words, the expectation on them to apply for special measures combined with the perception 

that they will otherwise be viewed as incompetent, is likely to trump this tactical (or 

instrumental) concern. The defence, in the absence of these expectations, has much more 

discretion.
30

 As a result, tactical issues such as the belief that special measures have a 

negative impact on the evidence’s quality can play a more dominant role in special measures 

decisions for defence witnesses (the defendant included) as compared to prosecution 

witnesses.
31

  

The dominance of the bureaucratic organisational frame for the prosecution was clear.
32

 This 

is, in part, the result of the surround in which the law was enacted and the continued scrutiny 

from within it. The legal field has been organised to ensure that special measures are thus 

secured, which in turn influences the way that criminal practitioners frame special measures 

decisions for prosecution witnesses. The result of this is that the legal frame has become 
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nested within the bureaucratic frame.
33

 It seems rare that this frame would be applied 

independently, and instead the special measures forms ensure that a simplified version of the 

relevant statutory criteria is considered.  

For the defence, however, there is no corresponding bureaucratic frame. The dominant 

frames are instrumental and moral, followed by competence and resources frames.
34

 This is 

because the absence of scrutiny of the defence’s special measures decisions leaves them 

much more discretion to approach a decision in terms of a court user’s need for special 

measures and their deservingness. In relation to their need for special measures, this is likely 

to be decided on the basis of assumptions about whether or not the trial will go ahead. The 

fact that so many cases crack may strongly affect the special measures decision, since to 

apply for assistance for a defendant or defence witness at a trial which is not going to 

materialise would be nonsensical.
35

 The huge disparity in resources for intermediaries is 

likely a significant cause of inconsistent commitment to equality in their provision.
36

 This 

does not, contrary to the approach the senior judiciary appears to be taking, justify the denial 

of intermediary provision to defendants who might otherwise qualify or the subsequent lack 

of coherence in the law in this regard.
37

   

To summarise, a combination of the way in which the law has developed (and the surround in 

which this has taken place), the organisation of the legal field, and the way criminal 

practitioners frame special measures decisions, has inhibited the law’s commitment to 

equality in the provision of special measures to vulnerable and/or intimidated court users 

giving evidence in Crown Court trials. The relationship between these different factors is 

symbiotic – each element influences the others in a non-hierarchical and non-linear fashion. 
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8.3. Limitations of this research 

This thesis does not engage in debate about whether or not equality should play a more 

prominent role in the provision of special measures to vulnerable and/or intimidated court 

users over and above all other competing issues. Instead, it looks at the law’s commitment to 

equality in the provision of special measures to all vulnerable and/or intimidated court users. 

Given its role in justifying the development of such support for non-defendant witnesses, the 

normative position adopted in this thesis is that the law should consistently abide by the 

principle of equality in the provision of special measures to all.  

I have not engaged in questions such as whether the defence’s tactical concerns about ‘best 

evidence’ should trump welfare concerns addressed by special measures. Furthermore, this 

project focuses on equality of opportunity to give evidence rather than equality of outcome. 

As a result the effectiveness of special measures at protecting vulnerable and/or intimidated 

court users and enabling them to give their most complete, coherent and accurate evidence 

are issues which are also extraneous to this project.  

The empirical element of this research provides an insight into the uptake of special measures 

in Crown Court trials and the attitudes and views underpinning this. It is the first such study 

that explores the use of special measures by vulnerable and/or intimidated defendant 

witnesses. The small sample of 18 criminal practitioners on which it is based, however, 

means it is not representative, and so the findings cannot be generalised to legal practice more 

broadly. Some court centres may embody different workgroup cultures
38

 and thus special 

measures uptake may vary across England and Wales.  

The findings provide a snapshot of a series of barriers which inhibit the commitment to 

equality in the provision and use of special measures among this set of respondents, and 
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which may do so more widely among the profession. This study was about uncovering some 

of the relevant issues. It was something of a learning process – as the interviews progressed I 

realised that I needed to ask slightly different questions and adapted my approach in future 

interviews accordingly.
39

 Even throughout the process of analysis and writing up I identified 

questions that I wished I had asked but had not. These lessons can now be taken forward in 

the design of a future project. 

8.4. Scope for further research 

Further research could be conducted into the issue of whether the concerns for equality which 

underpinned the initial enactment of special measures should trump other concerns 

surrounding the impact of evidence in the adversarial context. This would need to explore 

competing claims to tactics and welfare issues, and perhaps also begin to examine the true 

impact of special measures on the receipt of evidence by the jury. Another project could 

examine whether the evidence obtained using special measures with vulnerable and/or 

intimidated court users is of equal quality to that of ‘normal’ court users. Put differently – it 

would assess whether special measures promote equality of outcome in terms of the 

evidence’s quality and the protection of the vulnerable and/or intimidated court user. This 

would move the focus away from equality of opportunity to give evidence. Another 

interesting research project would explore whether the conception of equality as espoused in 

non-defendant special measures law and applied throughout this thesis is the ‘best version’ of 

equality to which to subscribe. 

This small scale qualitative study has set the groundwork for a larger scale study to be 

conducted. The insights obtained from this research could now be used to broaden the scope 

of the research (geographically and numerically) in a future project, to uncover trends in the 
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use of special measures across multiple court centres in England and Wales. Such a project 

would take a mixed method approach, combining survey, observation and interview data. It 

would also incorporate additional respondents: the police, Victim Support, and The Witness 

Service. These agencies can provide first-hand accounts into processes and issues at the 

beginning of the criminal justice process, which as I have demonstrated, are often influential 

to later decisions. Such a research project could also go beyond the Crown Court setting and 

into the magistrates’ courts.  

The addition of an observational element would strengthen the data collected. This is 

because, as noted in section 2.6.1, there is often a discrepancy between what people say they 

do in interview, and what they actually do in practice. An ethnographic study would thus 

produce a more rounded insight into the uptake of special measures for vulnerable and/or 

intimidated court users and the factors which affect this. 

Further research could also be conducted into the provision of special measures in Scotland 

and Northern Ireland. The approach in these jurisdictions to the provision of special measures 

in law has differed to that in England and Wales.
40

 Defendant witnesses are privy to many of 

the same legal provisions as non-defendant witnesses in these legal systems. It would be 

interesting to see whether the uptake of special measures in practice has thus been more 

equality driven, or whether the same barriers exist to the uptake in practice notwithstanding 

the statutory parity. The result of this type of comparative work could inform the approach 

taken to reform in England and Wales. This could help to determine whether, for example, 

statutory change is enough to foster a coherent commitment to equality in the provision of 

special measures to vulnerable and/or intimidated court users giving evidence.
41
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The experiences of vulnerable and/or intimidated court users were not obtained in this 

research project. The focus of this thesis was the role that equality plays in the provision of 

special measures to vulnerable and/or intimidated court users. This makes the views of those 

who develop and engage with the law most relevant. It would nonetheless be interesting in 

future research to ascertain defendants’ and defence witnesses’ views about the lack of 

provision of special measures to them relative to that for prosecution witnesses. This non-

provision (whether in law, practice, or both) could put the legitimacy of the courts in question 

in their eyes. Further aspects, such as the ability and willingness of a defendant to give 

evidence in their trial, and how this might have differed if there was greater availability of 

special measures, would be another interesting angle to explore. This could be done via a 

survey to defendants whose trials are complete, asking whether they gave evidence in their 

trial, whether they used special measures, and if they did not, why not.  

8.5. Recommendations for reform 

As I have noted, in order for the law of special measures to be internally consistent, the 

provision of special measures to vulnerable and/or intimidated defendant witnesses should be 

the same as that for non-defendant witnesses.
42

 This is because many of the arguments 

deployed to justify the current inequality are bogus.
43

 Equality should, as a result, play a 

greater role in the provision of special measures to vulnerable and/or intimidated court users 

giving evidence in Crown Court trials in practice. Although other goals and aims might 

legitimately trump concerns for equality at various points, the notion of equality nonetheless 

seems apt as a broad justification for the provision of special measures to vulnerable and/or 

intimidated court users. In order that the barriers to equality can be overcome the viability of 
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the following models of law reform are considered: continued judicial reform; 

‘piggybacking’ on a current issue; and, targeting the legal field. 

8.5.1. Continued judicial reform 

As demonstrated in Chapter 4, the law of special measures for vulnerable and/or intimidated 

defendant witnesses has largely developed through the common law. The absence of special 

measures provisions to such defendants has led to defence lawyers challenging the law on the 

basis of the defendant’s inability to participate effectively in their trial, the inequality of arms 

between the prosecution and defence and claims of a violation of the presumption of 

innocence. Some such appeals have gone all the way up to the ECtHR, and required the 

government to intervene in order to remain ECHR compliant.
44

 As a result, statutory 

provisions for defendant live link and intermediaries have been enacted (though the latter 

remains unimplemented). The common law has bridged other gaps in the provision of special 

measures to defendants, such as screens, communication aids and the removal of wigs and 

gowns. As highlighted in section 4.3, however, the provision of special measures to 

vulnerable and/or intimidated defendant witnesses remains inferior to that for all other 

witnesses.
45

 

This ongoing method of law reform has proved partially effective. The provision of special 

measures to vulnerable and/or intimidated defendants has improved as a result of judicial 

law-making. It seems reasonable to speculate that in another, say, twenty years this model of 

law reform might result in equal legal provision of some special measures to all court users.
46

 

However, where intermediaries are concerned the regressive step by the Court of Appeal in 
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Rashid calls into doubt the judiciary’s commitment to equality in this regard.
47

 Furthermore, 

problems with funding are likely to persist. The continued lack of statutory authority would 

leave the issue of funding largely unresolved and it would thus remain somewhat cobbled 

together by various agencies.
48

 This method of reform also risks leaving the law’s 

development poorly known about among the profession. Defence lawyers cannot invoke 

special measures for defendants unless they are aware of their existence.
49

 The multiple 

sources of law for defendants makes keeping up-to-date more challenging. 

Perhaps most significantly, this method of law reform risks maintaining an impression that 

defendant special measures are something of an after-thought. This thesis has shown that the 

way in which the law has developed for defendant witnesses has impacted the way that the 

legal profession appears to frame special measures decisions. It has also affected the 

organisation of the legal field – much of the policy in place in the legal system is the result of 

the statutory scheme for non-defendant special measures. Continuing law reform through the 

judiciary thus risks maintaining this problematic context in which the law operates. It does 

not seem likely that parity in legal provision alone will remedy these attitudinal differences. 

8.5.2. ‘Piggybacking’ on a current issue 

The Law Commission’s recent report on the law on unfitness to plead includes some 

recommendations about the provision of special measures to defendants. These are that the 

statutory provision for defendant intermediaries is implemented; a registration scheme is 

introduced for defendant intermediaries; and that the eligibility criteria for defendant live link 

is brought into line with that for witnesses.
50

 The purpose of these recommendations is to 

facilitate the participation of defendants who would otherwise be unable to do so effectively. 
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It is not unduly cynical to suggest that the statutory extension of special measures to 

vulnerable and/or intimidated defendant witnesses is likely to be better received in the 

surround if its rationale is not to promote the interests of defendants but rather to increase the 

likelihood of trials going ahead.  

If these recommendations are accepted and the Criminal Procedure (Lack of Capacity) Bill is 

introduced into Parliament, this could provide the opening from which to advocate for 

defendant special measures. Presenting my own evidence to the Home Affairs Committee 

and/or the Justice Committee could help to muster support for these provisions in 

Parliament.
51

 I could suggest further amendments to these Committees such as the inclusion 

of the statutory provision of measures such as screens and the removal of wigs and gowns to 

vulnerable and/or intimidated defendant witnesses too. 

This kind of ‘piggybacking’ may be necessary given that it seems unlikely that a ‘random’
52

 

‘policy-window’ will open and the issue of defendant special measures be recognised as a 

problem; extended statutory provision be viewed as a viable solution; and the political 

climate be ripe for such change to occur.
53

 Unless (and even if) a general election is called 

early the independent opening of a policy window on this issue seems unlikely; particularly 

given the current (and foreseeable) preoccupation with Brexit. The piggyback option is 

subject to much the same forces of course, and it is worth noting that the interim response 

from the government to the Law Commission indicates that any accepted recommendations 
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are unlikely to be included in the next ‘legislative window’ due to the ongoing 

implementation of an extensive programme of court reform.
54

 

8.5.3. Target the legal field 

While legislative change would provide a firmer legal basis from which to apply for special 

measures (and to acquire funding for such) it is unlikely that it would be sufficient alone to 

effect the attitudinal change required for equality to prevail in the provision of special 

measures. This is evident from the low uptake of special measures for non-defendant defence 

witnesses. Absent the scrutiny from the surround and within the legal field, the defence do 

not have the same expectations placed on them to apply for special measures for their 

witnesses. Statutory parity for all vulnerable and/or intimidated court users is likely, 

therefore, to be of limited effect. 

Instead (or as well), the organisation of the legal field should be targeted. Awareness of the 

available special measures for defendant witnesses, and as importantly how they may benefit 

a defendant who is already in court is more likely to increase their use. This could be done 

via a series of training workshops on vulnerable defendants and defence witnesses; similar to 

those HHJ Rook QC has designed for vulnerable witnesses.
55

 Additional toolkits for The 

Advocate’s Gateway could also be introduced, highlighting the available special measures to 

vulnerable and/or intimidated defendants and defence witnesses and their potential benefits 

for those with particular conditions (eg ADHD, anxiety disorders). Writing articles for The 

Justice Gap
56

 and The Criminal Law and Justice Weekly
57

 and other texts circulated among 

the legal profession would also raise awareness and may alter perceptions. 
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Another area to consider is judicial directions.
58

 The direction that is issued if a defendant 

uses a measure such as live link or screens should be amended, to ensure that the reasons for 

the use of the measure and its benefits are explained to the jury. This should abate some of 

the legal profession’s concerns that the use of such measures will be tactically detrimental to 

the defendant. Interestingly, this was an approach suggested by two of my respondents. Once 

prompted to think about how the live link may benefit a vulnerable defendant, one respondent 

[J1] considered that they could give a judicial direction to explain that there’s a difference 

between giving evidence in court and ‘sitting in the court in the dock doing nothing, saying 

nothing’. J2 also said that he could ask the jurors to consider: 

[H]ow you feel watching the case as compared to the time you had to stand up in 

front of everyone and give your oath – how much more nervous you felt at that 

point. 

 

This demonstrates that raising the awareness of criminal practitioners about the potential 

benefits of live link for defendants could change their attitudes towards its use.  

Another way in which the existence and benefits of special measures such as live link and 

screens for defendants can be promoted to the legal profession is via intermediaries. 

Additional training of intermediaries (and indeed any training of non-registered 

intermediaries for the defendant) could highlight the availability of these measures in law to 

intermediaries who may otherwise be unaware. This would increase the likelihood of 

intermediaries recommending in their initial assessment of a vulnerable defendant that their 

evidence is given from behind a screen or via the live link. The ‘promotion’ of screens and 

live link by intermediaries, who are highly regarded among the legal profession,
59

 could 

facilitate the increased recognition of other special measures which are available to the 
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defence and eradicate some of the barriers to their use. Targeting defendant intermediary 

groups, such as Triangle, would be a way to begin this work. 

Another area of the legal field that could be addressed is the absence of communication 

formats.
60

 For the defence, they are virtually non-existent. The police could be required to fill 

out an MG2 equivalent for the suspect and potential defence witnesses for inclusion in the 

custody record, providing an assessment of the their vulnerability and the details of a 

preliminary discussion with them about special measures. Putting special measures on the 

defendant’s (and defence witness’) radar in this way might increase the chance of the defence 

applying for them, as it may create an expectation from the defendant/witness that they are 

applied for ahead of the trial. The creation of a ‘Defendant Support’ organisation, comparable 

to ‘Victim Support’, could also help to create an expectation of the defence (comparable to 

that on the prosecution) to apply for special measures in a similar way. Such a charitable 

organisation could offer support to the defendant in the form of advice about the special 

measures which are potentially available. 

8.6. Conclusion 

This thesis has found that the principle of equality which underpinned the development of 

special measures for vulnerable and/or intimidated non-defendant witnesses – advocating for 

treating different people differently – is not consistently adhered to in the legal and practical 

provision of special measures to all vulnerable and/or intimidated court users. Its role is 

inhibited by a combination of the way the law has developed, the organisation of the legal 

field, and the way that criminal practitioners frame special measures decisions. The result is 

that vulnerable and/or intimidated defendant witnesses, and non-defendant defence witnesses, 

are often left inadequately assisted to give their evidence in Crown Court trials. 
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In order to begin to remedy this, there needs to be parity in the legislation for special 

measures to all vulnerable and/or intimidated court users via identical provisions. The 

removal of ‘other than the accused’ from sections 16 and 17 of the YJCEA would solve this. 

Furthermore, the organisation of the legal field would need to be adapted so that processes 

are set up to ensure that special measures are secured by the defence as well as the 

prosecution. This would all need to be accompanied by a re-education of the police and 

criminal practitioners on the uses of special measures and the needs of the vulnerable. This 

would help to foster a more consistent commitment to the principle of equality in the 

provision of special measures in both law and practice.  

For the law to be compatible with equality and human rights legislation, it is pertinent that 

these issues of inequality are addressed. This is particularly so given the basic yet 

fundamental importance of equal respect for all within a democracy. 

 

 

 

 



 
 

277 
 

APPENDIX 1: INTERVIEW GUIDE 
 

 

Interview Guide 

Special measures 

1. How much involvement do you have in making applications for SM?  

 

2. Special measures were introduced to help facilitate a vulnerable/intimidated 

witness’ best evidence. The YJCEA considers best evidence to be evidence that is 

complete, coherent and accurate. 

- Are there any other qualities that you would attribute to a witness’ best evidence?  

 

3. How appropriate and/or useful do you consider the use of special measures to be 

in securing the best evidence from a witness?  

- Can you provide an example of a witness who was greatly assisted by the use of 

special measures?  

 

4. Do you think that the counsel for the prosecution are motivated to apply (or not) 

for special measures, or perhaps which special measure(s) to apply for, by 

anything other than a desire to achieve the most complete, coherent and accurate 

evidence? 

 

5. The 1999 legislation governing the use of special measures provides parity of 

access for all non-defendant witnesses, regardless of whether they are testifying 

for the defence or the prosecution.  

 

- In your experience, is it as likely that an application is made for special measures 

for a vulnerable or intimidated non-defendant defence witness as it is one for a 

prosecution witness? 

 

- How often are SM applied for for defence witnesses? 

 

- Why do you think that this is? 

 

- Is it of equal likeliness, in your experience, that an application is granted for 

defence and prosecution non-defendant witnesses? 

 

- Can you provide any examples to support these claims?  
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- (Are vulnerable defence witnesses not called because they’re vulnerable or 

because they won’t be granted special measures?) 

 

6. In your experience, is decision making about the application for, and resulting 

success of, applications for special measures for a vulnerable witness affected if 

the defendant in the case is of comparable vulnerability?  

- Can you provide an example of where this has happened? 

 

7. Do you find that the counsel for the defence, where the defendant is vulnerable, 

frequently employs the use of special measures available to them?  

 

- Have you been involved in a case where a defendant has been assisted by the use 

of a live-link or intermediary? 

 

- Are you able to speculate as to why defendants use special measures so 

infrequently?  

 

8. How often, in your experience, do vulnerable defendants, who are deemed to be 

fit to plead, go on to be witnesses in their defence?  

 

9. Based on your experience, do you think that defendants would be more likely to 

testify if the special measures provisions available to non-defendant witnesses 

were available in the same capacity to them? 

 

- Would counsel be likely to advise the defendant not to testify regardless of the 

assistance available? 

 

- What of the situation where counsel would like the defendant to testify, but D is 

reluctant to – would special measures be likely to assist here? 

 

10. How do you think it can, or indeed can it, be justified that special measures are 

more accessible to non-defendant witnesses than to defendant witnesses? 

 

Judicial Directions 

1. How effective do you perceive judicial directions about both bad character evidence 

and its significance, and a non-defendant witness’ use of special measures to be in 

limiting their potentially prejudicial effect? 

Is there anything that we have discussed that you would like to expand upon, or anything we 

haven’t discussed that you think is important and should be considered in light of the 

interview?  
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If you think of anything else then feel free to email me… 
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APPENDIX 2: CONSENT FORM 
 

INTERVIEW CONSENT FORM 

 

The Potential for Miscarriages of Justice to Occur as a Result of Non-defendant Witness 

Biased Evidence Laws 

 

Thank you for agreeing to participate in an interview in relation to this project which has 

been funded by the Economic and Social Research Council (ESRC) and is being undertaken 

as part of my doctoral studies. The aim of the project is to explore the effects of the unequal 

treatment of witnesses in criminal trials and the potential for this to result in miscarriages of 

justice. I am particularly concerned with the following research questions: 

 

1. How should individual rights be prioritised in criminal trials in order to ensure that 

justice is delivered?  

2. How does the operation of evidentiary rules affect the balance of competing interests 

in criminal trials? 

3. Do evidentiary rules which are ‘biased’ against defendants increase the possibility of 

miscarriages of justice occurring and if so, how? 

 

The interviews will be recorded and transcribed so that I can analyse what has been said. The 

transcripts will be anonymised so that you cannot be identified from them. The recordings 

will be deleted once the transcripts have been typed up. The research findings will be used 

alongside policy documents and case judgments to analyse the effects of the laws and their 

employment within the criminal trial. Quotes will be used from the transcripts to evidence 

analysis, but you will not be identified by name, pseudonyms being utilised instead.   

If you have any concerns about confidentiality issues then please do speak to me about this. 

Your withdrawal from this project will be granted for up to 2 months from the date of the 

interview, and in such an event all information already collected from you will be destroyed 

and removed from any analyses. 
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Declaration by the Participant 

I have read and understood the explanation of the project above and I am willing to 

participate in the project. I understand that I may withdraw from the project within the 2 

months following the interview. 

Name   _________________ 

Signature  _________________ 

Date  _________________ 

 

If you require further information about the project, please don’t hesitate to contact me: 

Samantha Fairclough, Birmingham Law School, University of Birmingham: 

 

 

Supervised by:  

Dr Imogen Jones, Birmingham Law School:   

Professor Hilary Sommerlad, Birmingham Law School:   

  [In the original, this gave the name and contact details 

of my gatekeeper. This is redacted to preserve their confidentiality.] 
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APPENDIX 3: OUTLINE OF LAW 

 

Special Measures Legislation, YJCEA 1999 

 

Section 16 – Witnesses eligible for assistance on ground of age or incapacity 

(1) For the purposes of this Chapter a witness in criminal proceedings (other than the 

accused) is eligible for assistance by virtue of this section –  

(a) If under 18 

(b) Quality of evidence likely to be diminished because… 

(2) (a) the witness –  

(i) Suffers from mental disorder 

(ii) Otherwise significant impairment of intelligence and social functioning 

(iii) Witness has a physical disability or is suffering from a physical disorder  

 

Section 17 – Witnesses eligible for assistance on grounds of fear/distress about testifying 

(1) Witness is eligible (other than the accused) if quality of evidence likely to be 

diminished by reason of fear or distress on the part of the witness in connection with 

testifying  

 

Non-defendant’s SM 

Section 23 – Screens 

Section 24 – Live-link  

Section 25 – Evidence given in private 

Section 26 – Removal of wigs and gowns 

Section 27 - Video recorded evidence-in-chief 

Section 28 – Video-recorded cross-examination or re-examination 

Section 29 – Examination of witness through intermediary 

Section 30 – Aids to Communication 

 

Defendant’s SM 
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Section 33A – Live-link directions 

(4) Accused under 18, conditions are that –  

(a) His ability to participate effectively in the proceedings as a witness giving oral 

evidence in court is compromised by his level of intellectual ability or social 

functioning, and 

(b) Use of a live link would enable him to participate more effectively in the 

proceedings as a witness (whether by improving the quality of his evidence or 

otherwise) 

(5) Accused over 18 –  

(a) He suffers from a mental disorder, or otherwise has a significant impairment 

of intelligence and social functioning 

(b) He is for that reason unable to participate effectively in the proceedings as a 

witness giving oral evidence in court, and 

(c) Use of a live link would enable him to participate more effectively in the 

proceedings as a witness (whether by improving the quality of his evidence or 

otherwise) 

PLUS s33A(2)(b) – it is in the interests of justice for the accused to give evidence through a 

live link 

 

Section 33BA - examination of the accused through intermediary [not yet in force, common 

law applies] 

(5) Where D is under 18 the condition is that the accused’s ability to participate 

effectively in the proceedings as a witness giving oral evidence in court is 

compromised by the accused’s level of intellectual ability or social functioning  

(6) where D is 18 –  

(a) the accused suffers from a mental disorder or otherwise has a significant 

impairment of intelligence and social functioning 

(b) the accused is for that reason unable to participate effectively in the 

proceedings as a witness giving oral evidence in court 
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APPENDIX 4: RESPONDENT 

QUESTIONNAIRE 
 

The Potential for Miscarriages of Justice to Occur as a Result of Non-defendant 

Witness Biased Evidence Laws 

 

QUESTIONNAIRE 

It is requested that you complete this short questionnaire to help distinctions be made 

between the opinions and experiences of professionals from different backgrounds. Your 

answers will be kept confidential. 

 

Date of interview (so that I can match up with the confidential transcript of your interview): 

…………………………………………………… 

 

Age:  20-30  

 30-40   

 40-50 

 50-60 

 60+ 

 

Gender: …………………………  

 

Ethnicity: ………………………………………………………… 

 

Post-qualified Experience (PQE): ……… years 

 

Length of time practising criminal law: ………………………. 

 

 Judge (recorder) 
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 Barrister  

 Defence solicitor 

 CPS solicitor 

 

Do you prosecute and defend? (Please provide a rough estimation of the split between the 
two): ………………………………………………………………………………….. 

 

What are the types of cases you usually work on? (ie sex cases/fraud/murder etc.): 
…………………………………………………………………………………………………………… 
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