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Chapter 1. INTRODUCTION |

Ample raecognition has been given By historians to the |
dominént influence in the last century of Ruropean History of the
two great forces of democracy and nationalism - forees which are not
even yet exhsustgiz There ig a close parallsl and an inherent
connection, which has howsver been neglected, between their social
and political ascendancy and the contemporary constitutional
development of Pederalisn. It 18 found in alliance with each and
Jboth, and in more than one case it has bheen the medium of an
unrestrained expression to one or the other, The yesar of the
French Revolution was the year of the formation of the American
Yederal State, whioh was not unrelatzd to American demoecracy, or, =
it may be sald - to American nationalism. The racial aspirations
of the Cerman nationality which wer« not powerful enough to effeot
a diemembérmont of Austria or to submerge the intzreets of particular
States, found realisation in a Yederal rather “han a national
Constitntion. The 8Swiss Pederation which during the century has
also hecome & State, was speeded on its way by successive democratio
impulses and pays homage to the cause of nationallsm no less b&’tha
reconciliation it affords to sevcral Jjarring nationalities, than
by the unification of a singlas race, Nationaliasm in Cenada,or

denocracy in Australia c¢an with no more Justice bs neglacted,

(1) I vwrite in the third ye:r of thse Furopean war and in ths
month of the Russian Revolution.
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The five States already mentioned have all becons
Federations since the Declaration of Independence. Some of the
S8outh American Republics have also in recent years secom~ Federal
States, and thus within 1ittle more than a century, Federalism has
developsd with a startling rapidity.

In fact the time<honoured classification of States into
monarchi=s, aristocracics and democracies has bacome obsolete and
no longer applicable to modern conditions. An analgsis which
ignores the constitutional differences bepween Russgi and Germany
or France and the United States is obviously deficlent The old
hasgls must bhe réadapted‘anﬁ supplemented by a new political
division of States into Single and Composite, nitary and Fdderal.

Composite States differ from Unitary “Statec in the
| pPlurality of their nature and the inoomple‘e cohesion of their
component parts. A Unitary State is a single sovereign State with
ons supreme governmant; a Composits State is formed hy sevseral of
such sovereign States in different degreea of alliance, If each
or any one of these allied States, however, surrenders 1ts sovereigny
and independence wholly into the hands of another body, it ceases
to he a member of a composite State, and becomes part of a Unitary
State., Thus the union of ¥Fngland and Scotland formed not a Composite
but a Unltary State, for neither country retained any sovereign

righté of independent action outside or above the powsrs of ths

single common Parliament of the Union. The mark of a Unitary State

- ——— —— - A A I - | S ARIIPTME wh b x  ter it P dmn @ty W< w. e we o —t——

(1) Refor: the abdication of the Tsar.
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is the legislative omnipotence of a single body and the consequent
gub-ordination of all other Legialatuﬁgs. Thus the British Fapire
is a Unitary State, for the Parliament at Waestminster is legally
gupreme ovar every other Assembly in the Impire, though in practice,
the Parliaments of the 8elf-governing Dominions are independent as
to their internal affairs.

There are many kinds of Composite States from a loose
personal Union, to a compact Federal State, which 1s, indeed, the
only form of such combinations of sovereign atates to which the
title "State" may rightly e applled, Thelir elassification 1s
determinad by the nature and degree of the Unlon existing between
their mambaers. Alliances of this composite naturs are at least
as 0ld as the Greeks, but the only successful combination of local
indepeandence with a permanent and efficisnt Union is that reached by
the modern Faderal State which is*the most finished product of
rolitical ingenuity and can only be attained in a rvfined ng.-

All important modern Faderations, and especially the fiva which are
the subject of this study, are Federal States - though not all in
the same degree - and may be distingnighed by cartain well-defined
characteristiqs from other @omposite 'nions and especially from
vronfederations of States", which present the nearest and most

common approximation to the 'Federal ideal' short of the Federal

atate itself. These charact=ristics +ill he described in the

— f v WSS G T yane e - -

1) cee Warriott Political Institutions,
2) Yreeman, "istory of F:deral Covernm:nt., p.5
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course of 5 later elaboration of the principles of a Pederal State,
but the nature of Tederalism will be b=st understood by a
congideration of the circumstances in which it ia most arplicable,

The chief strength of Federalism lies in the fact that it
is eminently adaptable to psculiar conditions where total Union is
an irksome bond to which absolute separation would be preferable,
and yet where some dagrsee of co-op:rative action ig f=1t to b=
advantageous. - A Faderal Stat: requires for its formation two
conditions.  "There must exist iﬁ the first places a body of
countries such as the Cantons of Swvitzerlard, the Colonies of
America or the Province:z of Canadz so¢ closely cornected by locality,
by hilstory, wy race or the like, as to be capable of hearing in the
eyss of thelr inhanhitants, an irpress of common nationality. It
will also gensrally be found, 4f we sjjecl to experience, that
lands which now form part of = Pederal Stat: were at some stage of
their exlatence bound together by close alliance or by subjeetion
to & common soverelign. It were going further than the facté warrant
to assert that thls earlier connection is essential to the
‘formatioﬁ of a Faderal State, But 4t ia ¢ertain that whaere
Federalism flourdshes 1t is in gensral the slowly-matured fruit of
some esarliler and looser connectio;%z All these conditions will be
found %o exist ?g)a greater or less extent in 211 of the five

modern Federations, The Swigs and the German Pederal States are

most consplouously "the slowly matured fruit of an earlier and a

| L et e po— e

L w amh e——n e e W g et

(1) Dicey Law of the Constitution P%,l. chap.lll. p.174.
(2) See in .2 chaps. 11. 1:i. V. & V,
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(1)

looger connection,™ The Canadian Yederation hovever was formed

not By the ripening of an earlier immature connection but by the
relaxaiion of a Union which was alr:=ady too tight. In all the
Yederations moresover where the sonds of alliance have been
tighten«d and strengthenad in the formatlion of & Federal “tate,
the requirsmsnts of military d=fence have played an important part,
In Australia alone was this clement almost entitely absent. On
the acquiasition by Germany of certain Paciflic islands the possible
nesd of future defence entered into the calculations of statesmen,
put Australis is too far removed from the serious danger of attack
for the motive to have had much compelling force in the formation
of the Unilon. Augtrilists tribute to Pederalism is indeed the
great:r as 1t was prompted not by wurgent needs, but by a consclious
and delivecrate appr=clation of its beneflts - more espacially in
the commerclial sphere,

Thus & sufficient amount of common interest and mutual
sympathy must exiest bBotween the Confederated States such as would
prompt their union and remove the constant dangsr of civil war.
"Por the Federation hinds the inhabltanis to Tfight on the same side
eand if they have such feelings fowards one another or such diversity
of feeling towards their neighbour, that they would generally
brerer to fight on opposlte sides, the Federation is not liz;}y to

ke c¢f long duration or to be well observed vhile it subsists.®

Fyen more important however than the existence of elements of Union

s By e e e

(2) J. S. 7111 R p.Covt chap. XV11l. (1) in part,

—— -
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15 the necessity for elements of diversity. It 48 the presence
of looal divergencies of history, racs or economic conditions which
prevents complete union and justifies & Federal relation. VWhere
there ars no differsnces or the differences are not realised,
Yederalism is out of place, for its supreme object 18 to conciliate
end give expression by local sovereign indspendsnce to the peculiar
characteristics of each member. Its essential character is as
much detorminsd by the desirs to preserve particular local interests
which would be neglected or subordinated hy uniform action from a
central lLeglislatre, as by the surrendsr of gertain sommon conserns
to a united regulation, Thus avean the merae territorial extension
of a State weyond a certain point may render the outlying districts
too much out of touch with the @sntral Govarnment for a uniform and
gingle policy to be sither wise!or effactive, hesides burdening

& single Government with a hest of claims which 1%t is not competent
to satisfy. Had the Roman Fupire become a FPederation it might
have endured longer.

Nevertheless the existerce of differences which are too
fundamental or too great may degtiroy even the small capacity for .
union necessary %o a Federal State, Incompatible civilisations or
even totally different economic interaests would not perhaps profit
By & single moral code or a uniform tarirf, Territorial
dontiguity is obviously a favourable and may ke a necessary
eondition, A Tederation of the British Fmpire for example would
Pe compelled to ovaercome diffisculties not confronted by any other

Yedoration, Mere geographical separation in itself creates at
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once differences bhetween the members whioh may provs too vital for
reconciliation, | |

The Fede:al State may be equally 1in dangsr from t00 great
a disparity in slize or strength bétween the members. Thus if
there is one “tate disproportionately great and powerful, it will
tend Woth to e indspendent of and to dominate tho rest, and if
there are two or mor:s "they will be irrésistidle when they agree,
and when thay differ, everything will bs decided by a struggle for
ascendancy between the rivals",, The dominance cf a aingle
powarful ntate is illustrated in the German Federation, but the
danger is somewhat lessened in meors ragular Federal “tates by the
various means By which the mediation of the “{ate has been dispensed
with ang the direot relation hetween the Faderation and the
individual establiahéiz In & Confederation of “tates whera the
ftate alone is the unit such a condition of ccemparative equality
is essential and itms absence has veen a frequent Gaugs of trouble
and of disruption.

The Pederal principlse may bhe extendad up to a certain
point in two directions, until on the oﬁe hand the component States
cease to reei th&t they have any common interests which would bpe
mitually served by co-or-ration and in the other direstion until &
the disappearance of any ccnsciousness of differeonces between them

which would prevent their corplete and sbsolute union, "It is not

every nation or every stage of the national existence that admits of

(1) See infra pp. 11 - 17,
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a Yedorative Government, Yederation is only possible under oertain
conditione, when the States to be federated are so far akin that
they can be united and yet éo iar dissimilar that thsy gannot be
fused intc & single body politth” A veory peculiar state of senti.
ment mast exist among the inhabitants of the countries it is
rroposed to uniis, "They must desire union but not unity., If
there be n¢ desire to unite, there is clearly no basis for Federalisn
if, on the otlicr hand, there ke & desirs for unity, the wish will
natuarally find its satisfaction under a Unitarien Constitution.--e
The sentiment therefore which creates a Federal State is the
prevalencs thrbughouz the citizens of more or less allied ocuntries,
of two faelings which are to a osrtain extent inconsistent -'the
desire fur natlonal unity and the determinatiocn to mauintain the
independenca of sach wan's scperate Staészﬂ The adm of Federalism
is to express and combine in & single political institution these
two sentiments, and the characteristics of a Federal State follow
from a consistent and effective pursuit of this alm,

The first and essential characteristic of a Federal
State is that it 18 only & partial union of members, The
tontracting states form & united Central Government only for those
ruryoses which they recognise as lhaving in common, For all other

purposes sach state rotaing independencge and ite separate

administration. The "‘nicn has no right of interference in the

(1) Lord Carnavon in his spsech introducing Canadian Yedaration Bill
February 1867,
(2) Dicey Law of the Constitution.Pt.l. ohap.lll. p.134
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sphers reserved fpr the independent operatien of the States
themselves, nor may the States, as separate entities trespass on
the domains “hiech they have placed under the direction of the
common will,

The nature and nimber of the interests in which a united
rolioy is deemed necessary or convenient, depends largely of course
on the circumstances which hav: promprted the federating States to
come tog~thar, on the political and geographical faect rs which are
to be taken into awerunt, and generally, on the relative strength
of the desire for union or the love of independenca.

“wo broad principles of division between loocal and
general affalrs are, howsv:r, afforded by the yprobable purposes of
Union and the necessities of the case. Internal plurality is an
egsential feature of a Pederation, but external unity 1s ne less
indispensable. The lines of division must be all on tho inside
and none on the outside. The relations between any of the memb-p
of the Tederation and another State, country or any exterior body
must be conducted on harmonious prineciples. To the common
Federal Government therefore are naturally assigned foreign affaim
the declaration of peace and war, the support of military and naval
forces and the conclusion of treaties and alliances with foreign
countries, In all existins Tederations external trade and
commerce 1is also ocontrolled by the 'nion,and in Pederal States of
similar economic conditions this is o“vioualy advantag2oua, In
Switzerland ihere exists a slight modification in the privilege

whioh ®order Cantons have rctained, of making special conventions
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subjeot to Yederal arproval, with a foreign state for a particular
local purpoéi! In a hypot-etioal Pederation of the British Zujire
great economic diversity may render a uniform commereial poliocy
impossi®le and may necessitate a local management such as already
exists in the Bmpire.

Conversely no part-state may :ngage in foreign affalrs on
its own acecount, It may not commision {ts ambassadors to a
forseign ocourt; it may not negotiate with any other State except
through the instrumentality of a Federal Governmsnt, nor may it
logleally remain nsutral in the face of a common foe, This
rrinciple is now recognised in all regular Pederal States, but it
has not always heen observed in the more imperfect "Confederations
of Statégz which up to the end of the eighteenth century have besen
the sole oxpreasign of !oderalimm;

Secondly, matters which concern more than one State of
the Yederation, may most advantageously be assigned to the common
government, Thus the United States appears a single State from
thae point of view of New York as well as from the (oipt of view of
France, The interest of the whole 1in relation to that of the
individual menmber must b8 represented by the United Central
Organisation. Particularly must disputes between States be
removed from loocal settlement and submitted to the more impartial

trivunal of the ¥ederation. Inter-state trade, cormerce and all

ég] C.f. Sidgwiok “lements of Polities. p. 538 seq.
3) With the possible exception of the ancient Achaean League.
c.f. Freeman Hiutory 0of TPederal overnment Chap. V.
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other matters in which one State is likely to have dealings with
another ars handed into th: cars of th: ¥ederal Government

To thess ar= usually added wankruptoy reguiations, currenocy,

posts and telagraphs, copyrights and other matters where uniformity
throughout the Federation is desirable,

In thesse last objects of Federal Control, the Pederation
is not conesrned with th: part-state as a separate unit but with
the individuals of which it i3 compos=d. In these rapscts each
citizen 18 governed hy uniform laws and e common citizenship is
dsclared throughout the whole Faderation. Indeed the immediate
relation wstween the Federation and ths individual of each
component State 1s the essential featurs of a ¥:deral State -

& "undosgstaat” - and 18 the chief test sccording to which mere
Confederations of “tatss or Staatenbfinde ars sxecluded from this
categor:. And sn effectiive relation with ths individual ean
only b cohtained, in a modern State at least, by means of a

wall organised Gentral Cowernment, The fundamental diffsrence
in fact between a Federal State and 2 Confederation of States
lieg Iin the composition and powers of tha Faderal Goverrnment,
which is the expression of the degres of the union existing
betweean the members. It must be something more stable,
permanant and authoritative than a mere council of diplomats. It
must e ablo to pass laws for the whole Pedsration; it must have
authority to make them binding and the capacity to punish their
transgression. ' The Federatlon rust be a "State" in short, with

an independent dignity and cosrcive powers, with a developed
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e aom

mashineryand legislative, axecutive and judiclal organs. As wel!
ag organised governmentz of the part-states there must also be an
organised Federal Gﬂvarnmenéfi

Confoderations such as many of the ancient (Greek and
Roman Laagngﬁ)or the Teagues of Lombggé or Germen clties were
mere allianves for temporary purposeg with no other Federal
machinery than an intermitient Agsembly of delegates, who
frequenrtl:’ had no power to commit their states to the rasolutions
they passed, Some Confederatiors such as the League of Hansa
Towng, the Unlted Provinces of the Netharlanég)or the anclient
Achese an and T.yclan Leag&gl rossesged lagislative hodies whieh
represented the membeors and conducted the common affalrs of the
League ard in diff-rent degrees of developmert, clements of"
Fadaral “xecutiws and Judiclaries, These l.eagves approached mors
nearly to the creation of a modern State organisation, but few
advanced boyond a relatively rudimentary stage,

merae
The mambers of a/ Confedaratisn do not units; they

]
merely agres as independsnt equals to act in common touching
certain matizrs of common interest; their only constituent law is
treaty, and thelr soverelcnty remains unimpaired, for the only

central hody 4s an assembly of dslegates with inadequate powers

(1) C.f. B31luntschlli Geschichte der schwelz: “undesrechts l. 554
auoted by Preeman "istory of ¥sderal Covernmant

(2) See FPreeman op. cit. chaps. V1, 1X = X.

(3) r.f.cismondl ""ist, of Ital. Reps. 11, 114 raq,

(4) c.f. *. B. "art. Introd. to the “tudy of Federal Covernment.
(5) Sea Praomzn chaps. V % V1.
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and no coercive means of enforcing their desr=aes ©n recalcitrant
(1)
states,

In a Pa2dzral CState, hovevar, the component ijart-gstates
make & permanent surrsnder of a roriion of thelr soverelgnty to
a,n;w relitical organlsm shich possassos a corporate consciousnoss
and legal personality of its vwn, It hecomes neu a mnere
Confaderacy during pleasure, goliuble at the deoslire of any one part
but 2 nevw soclal und organic z%ructure ~hich, within itz sphare ,
Binds every maabesr t0 an implicit ohedionze %o its will, As
rugarde the asttore which they hav: in commen, th: T“tat:s have
mergad their indlviduali<y into one national whols, and the
national asuthority of thils comgprind Stats is ~xpreszsed in the
Fadera} Jurlspruadence, which 1s rcemovad fro.: the realm of
international conventions and rlaced within that of nublic law,
Tha lavi 2f anea pact stass 1: therafare of tun Mirda} 1t consists
firstly, ol the Fadaral Constitution, Traatiasg and “tatutes, and
secondly of lis own Conssiltutlon and Statutso. Thus Tadsral Law
formg a “andamental part of tha law of 3z2c¢h Ttate adsinistsred in
tiis ordinar), wile

Tha Faderatinon is not a "eompoct t> which +hi12 States are
partigizand froa 4ndoh they ay wlthdraw at sill; a “tats may with
no more lagal Juatifiostion sscede from a Teda2ral Union than the

County of Feat may declars 1tsealf indepsanient 2 ha rest of nglang

(1; Nefe Vilson The State var. 1377,
(2) Taoms 2f 3outh Carslina 1320, This theosary 13 of ecnurre the
basis of the secession of the Southern States in 13861



Chapter 1 INTRODIATTON 14

The ¥ederal Jongtitution is a supromd la. cmanaiing Jius Uhe

whole peopls. "It was deersed and established" as Chiel Justice
Marghalil sald of the Conctitution of the Uuited States, "not by the
States in their capmoiiy as sovereign States, but expressly and
foxaally a8 the prewuvie declarws, o) .8 people 0 the Undited
Ttates, Vithcol Junbt it belongs té the pecpis to confer on the
Pederal Government &ll Lhe powers ...icii 4t judges convanlent and

necesaury o awccord to it and to extend or %9 restrain ‘hese

(1)

po-wers accoralng to ite wil;;” Or, as the saqne Chlef Justice
(2

deolarsd in & famdus paras., a regular Fedsral State is "an

(3)
Indestructinle Union of Indestiructible St:iios."

A Faederal Stat. ia 1ts 1de 1 foria is coumjossd of
iadividuals «e any ouier Stat., and is Based ultimatiely on the
autnority of the peopic. "it mus. re.t on deeper foundationa
than in (Gis mere sanciloan of a uclegated wushorliy, '“he stream of
national powaer muast flow 1mme?2?tely from aatl jure or.iginal
fountain of legltimat: aunthority"-the pecgls ctisumsslves., Tuis
popular sourcs of Federal power nmu-t be snhown apari from such
outward and viaslole slgns as a direct ratification of ths
Constitution by e pssple, in tlhe composition and fuanctions of the
Taderal Governmenv itself, A diregt goveraasntal cuntaet

petween the individual and the Fsdsration must b: establlished

- . BB L WA w1t WY AN SR e L L T S B T S S PN ORI

(1) In Martin V. Wunter's Tessee. l. Wheat. 324.

2) In Texas V. “hite 7 wall. 700

3) @.f. Bryce Amarican Commonwealth. Kent Commentaries, Story
Cemmentaries.

(4) The Tederalist p.l35.
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1ndepcndept1y of the State of whioh she individual may b3 more
immadiately a member, A double citizenship 1s therefors set up;
each individual is &t onc2 & citizen ¢f his own pariicular State,
and in cowmen wich every individual of all the other Staces of the
Federativn, a citizen of a larger and different but no lese real
Fedaral Sﬁatg%) *H.s Staie alleglance receives 1ts.brown and
culidismeny in tns aignlsy of membersnlp of the F@deratigﬁz'

ine principie of the rederai Stave has taken long to
estublish and one Yederal Civil Har has besn fought to secure its
accaptance, 50t ail modern ¥edezrations have fully adopted it in
all ite consequences, but ail have given a sulfficlent recognition
to its importance, Herein lies an intimave conneciicn between a
vgderal “tate and Demooracy, and even the verman Fmplr:, the most
irregatar of Federal Siates has heen compelled in a somewhat
hesiiuting acxnowlegsment, o0 inuroduce a partial, and in some ways
a psoudo=-democracy into its Constitution,

“he immediate relaiion p-tween t:.e ¥Pederal Governmsnt and
wite individual may be expressed in four ways. Pirstly the Federal
foverngenc may Leglisiute on certain gatters affecting the individua)y
of .uore than one State, such as bankruptcy, copyright and so on.

In a regular Fsderal Siate 1t will also receive exaeoutive power to

carry out its legisliaiion in respect of the individuval, It must

- oo - i 5 A .- PO e em .

(1) c.f. J, 8. V41l Repressntative Government shap.XW1ll. Wheaton.
International Law 5 ed., 1916 Pt 1, Pe 73 seq. ¥reeman H‘istory
of Faderal Governmant eé..

() Sii J. Cockwurn Ausiralian Yederation,




Chapter 1. INTRODUCTION 16

be able through its courts to judge him, and punish his disobediens
to its laws. It must possess its own customs offieers and tax
collectorsa,

Por the sscond way by which the direct relation between
the Yederal Government and the individual 14 astablighod ik Wy
meane of a taxing powsr, The ¥ederation must depend on the
individuals for its revenue and must hwv: the power of taxing
them either direotly or indirectly. In Germany and in Switzerland
Pedaral finances are, or may be, supplemented by Constitutions
assessed upon the part-states, but the Federzl revenue is chiefly
collcoted from taxes on the individuals independently of the States,
and in a mors regular Pederal Stat: requisitions on the part-states
are entirely abolished.

Thirdly the FPederal Covernment may demand the services of
sach individual member of the ¥:deral "tatea in the military or
naval defences of the Federation. As Tilliam the Conqueror, by
the oath of Salisbury, placed every one of his vassals' men undar
a rersonal obligation to him, the Kimg and Supreme Overlord, so
the Yederzl State demands direct service to the Pedaration from
avery oitlizen ~f eamch Stata. Instead of assignins o the State
the faising and organisaticn of gseparate military contingents, the
Tederal covernmnent oreates a Taderal army for which reeruits are
gatheredand enrolled independently of Btate responsibility. Thus
in oase of clvil war each citizen owes an allegiance to the

Pedaration as well as to the “tate, and the Paderation pomsesses a

Tederal army. Not all modern Federal States have however fully
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(1)
acocepted this principle.

Lastly the Federal Covernment must represent the
individual in its organisa‘ion, and so necessary is this feature
that every Federal State has adopted 1it, In every Ped:ral State
the Fedsral Leglslature consists of two “‘ouses. In one of these
the individuals of the ?éderation are represented and the States
are ignered. It is true that this neglest of the States 1s so
far modified trat in all existing Federations every “tate must
receive at least one memb:r in the national fouss, bt apart from
thlis stipulation, representatives are apportioned to the States
only in proportion to their respeocti-e populations. This Houee
represents the Federation as a united whole, as a 8ingle Stats
composaed of individuals.

The Second ‘'ouse, on the other hand, is devoted to the
representatien of the States as separate entities, In thie
‘Wouse'is preserved the identity and individuality of the States,
and their sovereignty and independence recognised, In a
symetrieal Faederal State such ag thie United States, equal represant
ation has been accorded to the States, “ach State sends to the
Senate - the Second House, - the same number of delegates aaz its .
fellow stotes - 1ndependo£t1y of 1ts size, population or power,
Sufficient recognition 4s given to these factors 4in the First or
National House; Thus ew York sends forty-three Representatives

to the ouse of Representatives while Delaware in respect of its

(1) See infra chaps. 111, & V1,
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small population sends only one, but both States alike send two
Senators to the Senata, Thus in the National Fouse ths influsnoce
of the large States is suprems, but in the States House it is

no greater than that of the small States. For a certain
combination of large States which in the Senate 1s =ntitled to
legs than one-fourth of the members, return an absolute majority
to the Wouse of Representatives.

In this concession of egual representation of the States
in the 8econd Mouse of tl.e Leglulature has been discovered an
effactive means of reconcilin,- State jealousies and of removing
the aprrehenslons of the smaller States. Neither Canada nor
Germany of modern Pederal “tates have adepted 1it, though for
different reasons. In this latteor Federal State not only are the
gomronent States without equal representation but ths delegates
vote collectively according to instruetions, not aecording to their
individual oprinions.

The Senate of the United States not only expresses in itg
most perfect form the equal r-presentation of the part-States
of the Federation, but t0o it must Be given the honour of having
first enunciated this prineiple in its coposition, In my
opinion it has however been too fondly admired by foreign crities
to the consequent neglect of that feature of the Constitution of
the United “tates which, in reality, is far more original viz:-

‘he Mouse of Representatives. To thoss accustomed to a bi-
cameral Legislature in a Initary State, a Jational House is no

novelty; and the significance of the House representing the
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people in a Péderation is apt to be passed over in 4ts general
similarity to that feature in a Unitary Stats.

The Ameriean 'Fathers', howefer, who created the House of
Representatives fully realised the novelty and moment of the
precedent they were oreatiné}} A single-ochambered Congress
repressnting the States of the Federation had existed from the
first movements of Union. It was a common feature of all
Confaderations, and its retention in the proposed Union ocoasioned
1ittle xixxaa dispute, Certainly the equal representation
which after 1789 it embodled, was a new and important feature, buil
not s0 important or 8o new as the establishment of a national Youse
This was aninnovation of the first order. It was a novel
expraesgsion of the principle of ths dir=et connection between the
Federation and the individual, an asssrtion of the popular
foundation of the new Union, and the substitution of a national
Legislature of a real Pederal State for a conference of delsegates
of the o0ld Confederation of American Coloniss,.

The Psderal Legislature of s Fedaral State mast therefore
consist of two chambers, in which 1egitim§§%;i%szgzen to ths
centripetal and centrifugal forees which meet and contend in such
a Stata, A bBl-gameral Leglislature of thls kind igs therefore
based on a totally different prineiple from that on which a

similar featurs rests in a Unitary gtate,. There is8 in 2

Tederation no Upper Mouse representing birth, wsealth or office.

e

(1) Sse Journal of Convention., Vol.V. Wlliott's Nebates.
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The “egcond Chamber is neither un aristocratic obstriuction nor a
mere revisinz Chamber not fundamentally diffsrent in composition
from the First or Lower Youse. - “ach Wouse embodies an essential
and indispensable elsman’ ofla Padersl State.

The two Mouses have double functions for they are, in
addition, ssparate chambers of a singls Legislature and therefore
play complementary roles in the passing of laws, and in the
performance of other duties assigned to it, They possess &all
the charachterinties of ordinary Tegislatures of two Hous:s and
it is obvious that the comparative irmortance of the two Federal
forces which they axmvhody will be largely datermined Sy their
relative positions in th- Joint|Asaeﬂhly; Thus the influence of the
part="tata 18 considerahly raduced in Canada and considerably
inocreased in Germany and the Uniﬁad‘%tatss by the nowars of the
Hougse which represents tham, in ite relation to the other parts
of tha Govarnmsnts of thase Tederations.

The repraesentation of the part-Stategs of a Tederation
in the Federal Zovernment congtitutes one important distinotion
betwean a Poderal State and & Unitary State with well developed
local Government, Although New Zaealand, in common with other
self-governing Dominionsg of the Diritis)) possesses practical
int=rnal independence, it is not reprasented as a sovereign
~“tate in the Govsrnment ofthe "mrire, as New York iz represented
in Congrass.

In all these matters - defence, financ:, representation

and ‘in the ~eneral execution of its de~reess - a Confeder-tinn of
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States Acts through the States themselves in their corporate
capacity; it szives orders to them and they proceed to oarry them
out, or if they so please, to reosist them. In a Pederal State -
snd it is this which provides the surest guarantee of permanenge =«
the Fad=ral GCovernment enters into direet relations with each
individual citizen. "Pha Staatenbund has never yet really worked
wall, And it mast ever hy 80 with every devioe which canfuses
the direoct relation of the citizen to his ~tat~, and puts ?%?.in
doubt as (o what his State is and wherelis allseglance is due.®

This is indesd the causz of the fallurae of the First ‘merican
Confed ration, "The great and radical vice in the Constitution
of the exlisting Confederation," writes “awilton about 1788,

"is in the principle of legislation for States or Governments

in their cofporata or collective capacities and as conira-
distinguihel from the individuals of which they consist,. xcept
as to the rule of appointment, the United Stat«s has an indefinite
disoretion to make requigition for men or money but it has no
authority to raise either by regulations =xtending to the
individual citizens of America. The consequence of this is,
that though in theory their resolutions conexrning these objects
are laws, yet in practice they are mere recommendations which the

(2) t3)

States owserve or disregard at thelr optiont Again,"The

(1) Commonwealth of “ations Pt.l chap 1. p. 4%, ¢.”. aiso Provlem
of the Commonwsalth Pt.1l. chap XVi. r.1857

(2) Tederalist XV.

(3) Paderalist XVi.
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Government must carry its agency tc¢ the rersons of lis citlzens.
It must stand in nesd o no intsrmediate legismlatures, but must
iiself be supower=d to employ the arm of the nrdinary'm&gistrate
to execute its own resolutions. Tha majesty of the national
anthority mist »e manifestsd throusgh the =udium of the Courts of
Justice¥,

Ds Tooquevills, writing of the Tnitsad T“tates 2t the
baginning o€ the ninetesenth century and with no other axperience
of a "Fsderal StatsY halls such animnovation in these words.
"iere the term Federal Government 1s no long=r e¢learly applicable
10 a 3tate of things ~hich mugt he styled an incomplete National
government; a form of Govarnment has keen diccovera2d ich is
neither exactly national nor Vederal; dut ne further progress has
peen made and the new word which vwill one day desi-mate thils
novel invenilon does not yat exigiy tYermany has cortributed a
word 'Bundesstisat', wnlch is tecoming incorporated iqﬁ%%litioal
vocabularies of all countries. I have consistently translated
1t by 'Federal State! and I have endeavoured by constant use to
establish heyond confusion the <“istinctionbetwean thie term and a
'Confederation of “tates.

one otler polat must he neticed in the distritution
of powers beiwes:n th: “tates and T'=der:zl Govermments, The
loosenass or tighiness of the Fedoration depends or the looation

of the ‘definits' powers. In a 10nse Fedaration certain

- —

- e e

- , /.
(1) De Tooqueville Deic.cratie en Amarigue.
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specific, snumsrated powsers are assigned to the Fedsral Governmsang
while *he residuum of indefinits authority i= raetainsd by the
separate States, In a tight Pederation the enumerated powers

are conferred on the States and the indefinite authority lis
reserved to the Fedsral Goverrm:nt, for it is obvious that the body
to which is assigned the indefinite anthority controls the larger
and more extensinhle nolitical spher:.

In the subjects which are assigned to the Federal
government the States surrender all right to legislation, In
this sphere they regemble the divisions of a “nitary State acting
at the will and direction of a single sovereign legislature. In
all matters,hovever, in respect of which they have ratained
sov:reien richts. they are not administrative paris of a singl-
State, but independent members of ths Union,

The r=tention of local powers -y the States resembles
in practice the internal Self-government which has been extended to
the “elf-governing Dominions of the British “mpire. The contirast
however lies chiafly in the ultimate legal dependence of all
Colonial powers on the Supreme Parliament of CGreatf Hritain and
Ireland. Rach Self-governing Dominion exerclises in practice
complete autonomy with regard to its int~rnal affairs, and no
Imperial Government would think it wise to disturb this arrangement
nevertheless, in theory, each Colonial Constitution depsnds for its
validity on the sanetion of the Impsrial Parliament, and could be

repainded at the will of this Assembly,

The States of a Federation on the other hand exsercise

their rowers in virtue of their ahsolut: sovirclignty and their
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e m e

s0veraslign riéhts form an indissolunhle parsc of the -eadscal
Constitution, Ine colony of XKeow Zealand possesscs ii4c privileges
By & grant or concession frow a soverelign leglsi~vure; whe State of
N7y York or ilie Canton of Zusich exercises its authority not by
derivation from the Tederai Legislaturs but in its soveralgn
capacity as an iudzpeadent State, by ius own inherent and original
right and entirely accordins to the direction ¢f its individual will
Tho sovereignty of each Staie veiore Federatis, weas noé 50 cartain a
matter as lis sovere.uty witerwards in all suovjects which have
wean laft o assigned to it in vre wvsweral Constivition, «. other
affalres 11 J1a8 10 nor+ sovereignty than an snglisihi vounty Couneil,
Similarly the ¥ederal vonshitutlion possesses plenary and ample
a2thorlly on &all mauvters woich have vean cqﬁmit;ud Vo 1Us care,
but in the spnere or Jtave conuivl 16 jussasBes no povcr of diotatier
I¢ 18 true tiah% 1ln scue ¥ederal Sc.atss, certain concurrent powers
Lave be:n assigned 06 Siale and fouddras Govarmien.s, an arrange-
ment by wiich a Stave may enact = law in ihe absencs of,or in
harinony wilwi, & ¥sderal law cii wie same subyacth, Feda al
lesislation aowever tikes precedence ol 3iate iagislaiion, and if
vas Wwd centlliet, e State 1w Weco.uss 1lIsu facto invalide
Ancther yower 3t11l mores .aportasne is Bomevidnics confukred on the
Wgderal Govermient, In Conada vie Dominion GO0Veirnnent
piassssie & power of"vetd oun all Suabe legislaiicn and in Switzer
-land all Cantonal Conagcitutions ard iIn practiee ail amendments
must be .-iaranteed by the Federal <Government. This anthority

almost invests 2 Tederal TLuaglslature with the sul'renmacy of a
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Parlianent of . sincle State, hut even here it is limived by the
restrictions of the Federal "onsgtitation.

As & Fednral “tate is a partial union, it 1s Laused on
tha rrincipla of,a divided or dovhle sover:zignty. Bach
legislatire, 8tate - nd Pedwr.l, h-s sovereign powers within and
only within t¥: sphere assigned to it Indesd, if Professor
Dicay's t o=-fold 4:"inition (sov:urei.nty) ne sccept-d, -
rositively, the ripght to nike or wnm:k» any lawsg whatgozvar snd,
n=gatively, the ahsence of any vargon or body eonrs=tant to over-
rite or 1. asid: those laéi-\ there 1s no 'sovareign' lecisla-
ture - in ths strict s=nse of the word - in a Padaral “tate.
Indeed there is no ~utherity svch as the Bnglish Parliament,
®"supreae in all things and over all causes as well eccl=siasti-
cal as temporal throughout His Maj~sty's Dominions* for no
law-making bhody in a Pederal State oan step outside a ¢ rtain
linited sphere, hich is dafined constitvtion, And if it acts
bajond its powers, ivs enactments +ill he dcclarad null =nd void,
2nd will have no claim to the ob:dience 0f any citizen. Thus,
ag Professor Dicey further remarks, every legislature in a
W.darsl State is a subordinate 1w making bedy, and as such
rosambles an Encllgh rall ay eomysny, & Munieipal Corrporation,
or a Coloni.l Assenbly. As all thess bodles are subject to the
limitations prasceribad by the Impori 1 Porlicoent, so both State

and Fideral leglslatures are sibiect to the ierms of the Federal

-

(1) L>- of the Qonstitution p. 39
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Constitution.

A written Constitution, eontaining %= t-rms of this
tr:»ty-like form of Government, is a natural and conven%i?t
though not y:rhaps a n«c-ssary faature of a FPed:-ral State. The
eritic:l point is ti:a distrihution of powers and success depcnds
on a cireful definition, which should as far as possible renove
causas for @dispute. In this Constitution each authority of the
State finds its writ and sanction . Tt is the supreme 1.7 of the
land whence, as from an act of Parliausnt, all bodics svbject to
it darivs their powers.

It is -1s0 consigtent that no one of the authoriti:e
which the Constitution empowers, should be’competent te alt r tne
eharact-r of its hasls or to disturh its relations with tha other
parts of the State. A Pederal Constitution is therofore rkgid,
that is, i1t 18 plac:d beyond ti'= amendment by the ordin-ry
1-gislative process and can onl) he alt2red by specizl bodiss in a
gp~cl:1 mann-r. )

A rigid Constitution is allen to English Institutions
and ig hostile to the princirle of the omniprotenc: of the English
Parliament. Nevarthel:ss the ides of some fundamental busis
of the Stats was first sxrrossed in the Agreement of the Psople
and the Instrimant of Government of Cromrellian tim:s. It was
furthar dev-:loped in America through the Colonisal Ch.rfers which
plaved a simil r p.rt to & modsrn rigid Constitution, and by

seven-.esnth and eighteenth century kheori«s of 8ccial Contr.cts.

‘ Fan Iaw ann 1t 18 possible
to im.-ine & Pederal development by eustom which might dlsﬁe;so

wiin such a hasis, See Preeman Wist. of Ped. Govt. Ch.V.P 197
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On the formation of the Union, a gigid Constitution was adopt=:4
by the United Stat2s as the fundamental law of the Stats , =and
this example has since been followed by ¥rance and othir countries
which have occasion to estanlish or reviss their 1institutions
during the last century. A rigid Constitution is not therafore
peculian éithough pre-eminantly suitablg to a Fddersl State.

In all Ped=ral States the ~m:ndaent of the Constitution
18 entrustad to speolal bodiss or surrounded by speclal canditiona.
Its risldity varises in diffarent Stat=s from Garmarny on th- one
hand which pPosses the most faexible P2dural Censtitution, to the
United Stat:s on the other whoss Constitution is amended with
tha greatest difficunlty.

Not only theraeforse is e¢v-ry legislature in a Fed-ral
State a subordinate law-making hody with gsovoraign power
restricied within the l%mits pregcribed by the Constitution, but
ach »nd =v:ry Leglslature is ~is0o a non-constituent assenbly,
i.e, it has not authority to arwend the Constitution. To the
English mind 4t is inecompreh<nsiklae that ~ curtain lrgislative
srhere should ke &ur:marked ags funda xmntal and eonstituent and
therafore removed by epecial formalities from ordinsry l=glislative
access, or that a process which is nocessary and sufficient for
gome laws should not %e alsc sufficlent and n-cessary for others,
And in a Unitary State a rigid Constiiution is op:n to many
objsetions but in a ¥Pederal Stats it follows by logical eonclusion
from the exigtsnce of =2 divided sov:reaignty.

The Constitution in a ¥=d:ral State bears thi:refore the
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same relation to all authoriti:s in the State :=s an Act of
Parliamsnt in England. It 48 the supreme 1w of the land, whsnce
all bodies dsrive their legitimate power and which all must obey.
Like an English Act of Parliament it 4a the sole and surrems test
of the validity of all other laws and nctions within the State,

An Act of Parliament hovever emanat-s from the
Leglislature of the State. In a Fsderal State, howsver the position
is reversed for «ach 1egislature deriveg 4ts authority frem the
‘Constitution itself. It nelth r igsu-s the Comstitution nor can
it amend it. In fact the only zathority in a Federal State which
in any vay aprro:zch«s the soversiesn smincnce of the English
Parliémant, is the ons which h:s the porer to amend the Constitution
If some completelysovereign posr is sought in every Btate, the
amending authority is the only living body in which such a power
micht repyose. It alone is competent to modify the relations
axisting b tagn all oth:r authorities in the State, It is, as
it were, a dorm:unt oonstiéunnt Legislature - the supreme law-
making body in the Stats, ind as such resambles the Bncolish
Porlioment,  The c¢omparison may not be carrizd for ho =var, for
even the amondin;; authority is not l:gally %Sovsereign®,., ¥o Aot of
Parliamant commits any subseqent Parlisarent to its terms,
Bngllish Parliaments have from time to time throwm off raestrictions

(1) .
by which they were intended to he bound. The znactment of a later

-

() C.*. A.V.Dicey - Law of the Constitution.
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Ac* of Parliaient in 4tself a-nuls any previous Act with which
it may conflict., An Acet 18 "erely an expression - irresponsible
and perhaps caprieciors - of the o nipotenc: of Parliszment,

A rigld constitution is not, on *+l¢ other hand, an
expr=ssion of tha sover:ignty of tie amsndin- authority for it
imposes rastriction u;on that body and indeed del:gataes to it its
anthority in just i(he same manner .8 to the Toderal and Ctate
Leglslatures which ar= subordinate to 1it. For te amendinc
a thority is 1tself limited by th: Constitution a«nd st act
accordling to its terms. Tius e smerding hody possesses
co-ordinate powers with tre Tegsiglatures of the States and of the
¥ederation and all ar< equally limited by and deriv-d from % .2
Cconstitntion,

Ther: is in fact no legal sovareis-n rower in a Pederal
Stat~= of this kind. '"'e TPederal legislatvr«: is not sover=ign for
it derives its powerg fro: an i :1itable Constitution whese terms
it is not aile to affect. Ter tie sam3 rexson no-one of tie
State Legislai r.s is sover-:ign. Tne amending a'thoritv alone
may alter Lhe distrib:tion of f nections between t e organd of t' e
Stat<, but even it is limited by tie conditions of +le Constitution,
Leg~lly ther fore 1t is not sover-ign as the ¥nglish Parliament is;
only politie«lly may it b: cnalled the sov-reign anrthority of tle
7-.deral State of this naiize.

The Constitntion itself :..1lonz rem~ins as the nltinmate

\

A+ e . A e b v = P Ay G B W U e o SPw - v L - e vt BRI ® e o0 - ~— —-——
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(1) of. A, V', Micey. 1353 et passin,
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ropository of lersl sover :ignty. 3t t-is cannot be more than

an :Xrregsion or an emanation of a living sourcs. There 18 no
existing anthority which is not subordinate to it. It is 4in fact
the instrument of an asdicatad sov .relgn. No sovar=ign cen 1limit
its sovereignty bhut whather it be Tsar or Parliament, it can
abdicate its Throne. "he American people who issued the
constitution of their M1l soverign power in 1789 abdicuted thelir
rosition. They divided their own sovsrelpniy among a number of
co~ardinata bodies deriving their authority from the Charter which
tva reople issned as & permanent exyr:ssion of their own inherunt
and oricinal soveraigniy. wi1e legislatvres and people of the
atates of 1749 comitted posterity to a covenant perpetually
binding, in r2sistance to which “he secedad Stated in 186 tried
in vain to assgert thelr freedom, TEnglish rosterity is bound by

national debt or an international treaty; lassily, though not

t e deht, but no anthority on eart’t exlsts legnlly competant Yo
isnors tha rigid Congtitution of a "adersl “tate, I+ was as 1if
a" ¥Wnglish Parliament havins dissolved itsel” ans anthorised no
mezng for 4ts r assembling, had left only 1ts Acts which were Lo be
Bternally hirding. No Constitution can edur- throng™ cewturics
howsver, vithiant s.i153, and in wise anticipation, one authority
wag Co11l3sionz? Tos hoilo prupcon.

Another body- itz Federal Juciclary - was commissioned .
to guard *re Cersiuitution and teo protect 1t amai--t 7w wousg of

legislation inconsistent with its terms, To the United States
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must be given the eredit of havin: invent:d this featur: of FPed-ral
machinery - as inde=d of so many others -, and it has aroused the
wonder and admiration of most critics. The prineiple on which it
{s dased should not be strange to an Fnglish mind for it is merely
an extension of the “nglish legal rractice to a Federal situatlon,

Ivary Aat of Parliaamt of England will he enforced by tie
Taw Courts; avery ether assembly derives its powers by and only in
accordance with such an Aot, and exactly to the extent to which 1t
exceeds its authority will its measurss be d:clared invalid and of no
effeot by the Courts.

The Constitution of a Wederal Stat« is, as already
described, in the same aunthoritative relation to every assembly in
the 2tate ag an “nrlish Act of Parliament. It is the 'suprane lqw
of the land',yxgé}qgﬁeld hv the Judiciary. Any legislation, aither
mederal or State, which conflicts with its terms will he declared
anconstiintional and invalid and consequantly rend=red null and void
Any ancroachment of the States on the Federal domain, or of the
“aderation on that of the States is equally cond2mned by the Courts,
The Judiclary wecomes the interpreter and living volce of the
(onstitution, and arbiter metween the States and the “ederation.

Tts power is of irmenge importance especlally where as in the Unilted
“tatesg, the constitution is so brief, The Courta ars "the pivot
on which the whole Congtitutional arrangemsnts tui%;and undounbt-dly

the centralisation which has taken prlace in the nitom States

- ~——

(1) #. V, Dicey Taw of the ¢constitution, 2, 166
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Yoaderation 1s largely due to, and ?hglly sanctioned by tha
1

interpr=tation of ti= Pederal Courts.

The princirles of a Waderalism ar= further elaborated in
the more detalled =tdies of particular Federal States. It is in
thz "mited “tates and Fedzrations such as Augtralia, which are
consciously modeled upon it that these principles ar-= worked out
with the grratest consistency and recularity and from whioch indeed
thsy are largely drawn. In less symmetrical Federations such as
Germany or evan “Swltzerland, here the ge~n-~ral prineciples are not
uniformly aprplied, I heve endeavovrrsd to show the nature and reason
of their deviation frem the regular type.

“ithin the 1limits of this thesis, it is not yossible
to indlicete more than kn a bare outlime the ochief sharacteristics
of each Feder:) State, The historical development of the
Fedsration, the nature of the central Covernment and ite relations
with the componert states lav- Been hriefly analis<d, but no
descriptien of “he Constitutions of the part-States has been
attenpted, with the excaeption of ;assins references to their
genaral Gharactsr, which I hore, will he sufficient to illustrate
thne differenses of volitical celour 1n‘the Foder«l Government due
to thas institntions of the part-Statis,

I% may be well, 10owsver, to consider “ere some of the

(1) “se infra har, 11. for further characteristics.
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disadvantages and advantages which have been urged against or in
favour of a Paderal “tate,

The chie? ~eakness of Fadeoralien wrises from une
existence of a double sovereignty ,and th: multirlicaiion of
co-ordinate anthorities. These lcad Lasvitably (0 & certaln
weakness of int=arnal coheasiorn, to a frictior and dissipation of
energy and to a dlvarsity of locazlised legislation. The derendenos
of a Yederal Covarnmert upsn ti+ terms of a rigid Ccrnstitution does
not, it is somatimeg alleged, jermit & sufficient ccncantration of
power in the hands of the Joint Executiv. . Thie msy lead to a
want of organisation and efficiency which, fof sxample in case of
war, would stultify the opposition ~f o Federal State in the presence
of a more "unified® sv=.y, .. Sinilarly th: demands of an imperiwum
in imperio, as 1t were, place the individual in doubt as *to where
his alleglance 1is dnua.

A rigid ronstitution encourages a consarvaiive attitude,
and the pogition of the Juciclary as arbiter in the Stuit- tends to
gubstitute thz splrit of litigaticr for that of legisiation. Yurther
the efficlency of the whole Federcticn mer be sacrifice- uvo State
gzntiment and to the necessity of sconelliating St-t« irturests, as
for example, by repulations arpcrtioning mambersQif ¢xecutlive or
legislative @ouncils accerding to “tate houndaries.

Tha Amarican °ivil war is quoted %o jprovs that the

(1) ™or this and many of the other o' jections ge: MNic:v Tew of the
ttonstitution. 8th *d. Irred. and chaps. 1 & 111.
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Pederal tie is weak and ineffective and easily ruptured; and even
wnors 148 stability is not endangerad by civil war, the Federailon
endures hardly more} for “Federalism tends t6 pass into nationalism,
The United States and Switzerland are both naticns under the form of
a ?odaratiogfz "A Federatigi)is glmost alweys in proecess of
disintegration or cleser coalescsncs, Its formation iz the
prelude to the creation of & Unitary State, or else it is the first
step fowarda conmplete disintegration.®

These are the chief o“jections, real or alleged, which
ars brought up against a Federal State«.

The diszadvantages of a rigld Constitution « the
sancouragement o} a consarvative attitwmde and of a spirit of
leg 1ity - are not peculiar to a Federal State though in practice
they appear %0 be necessary accompanimenta of 1it, Both havé
their advantages and neither exists to the same extent in all
Feder:l States. Tne spirlt of lsg:13ty which in the United
States has devsloped to & high degree from that 'fealing for law!'
which is asserted to be th: secret of TUnglish pelitlienl svcess,
exists in no other Fudersal State to the suame extent, The rigidity
of the Constitution in all FPederations except that of the United
gtates has been modified in different degreo«:, In Switzerland,

30 much has the power of the people besan enlarged that

- ot st - -

Y Tlesy imid. introd. p.AXXV1.
) Alston - quotad by B. Holland, Imperium et Libertas.

(1
(2
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Constitutional rigidity is little more than a slight and laudable
check on hasty legislation. Tow States indded could he more
flexibls than Switgerland either with regard to the diversity of
elements it includee or to the ease with which it is susc-ptible to
modification,

The Americun (ivil War, whiech durin, more than a hundred
years of Federal "istory, 1s the only civil war of any Yederal
Statifyhardly nroves satisfactorfly the inherant weakness of this
kind of political institution. All “tates, vhather TFederal or
Unitary ar~ liakle to civil war, hen a new and more powerful
rrineipl~ stronger than all legal obligations hecomes an independent
test of allegiance. A Fedeoral tie as a Unitary tie, 18 liahle to
be dissolved by a counter force whaether slavery, religion, national
independenes or Parliamentary sovsrelgnty. Morcovar the wvery
isgue of the (Civil war served only to secur= bevond doubt the final
indissolubility of the Unlon, and to establish beyond dispute that
it is to the Wederation that a citizen's greater allegience is dus.

The Southern States seceded from one Federation only to
set up another and"this fact rroves far more in fafour'of Pederalis:
in the abstract than their separation proves against ié%h

A Tederation is subject to special disadvantages in the
way of divers~ legislation and confliction of authorities of equal
sov-relgn rowers,, hoth of '‘hich demerits undoubtedly exist althouéh

overlapping of
thg/powers is nét unknow: to Unitary States. A ¢ertain minimum

- e e 6 aewe SRRRE M e SRS R W S W S - M B~ b« .

(1) The war of the “ondsrhund preceded .:= formation ~f a "Daderal

State®
(8) Preem.. "ist, of Ped. Tovt. Introd.
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of uniformity howevsr is established, and with the growth of the
Federal State 1s in fact much extsmded. Diversity of legislation
beyond a certain point is inconvenient and embarrassing, and yet not
more dangerous than the extension of a uniform legislation to
conditions shich ar« totally diffsrant. 7or loeal legislativ:
independenca may at least afford satisfactory solutions to local
rrovlems and in addition it admits of social and educational
experiments on a small scale which would be impossible or too
hezardous in a larger spheare.

How far the existenc: of co-ordinate anthorities
rroduces inefficlency is difficuly to judge. There is undoubtedly
a certain friction, but yet, as Lord Bryce remarks of the United
States, in practlce the double system works well unouiii It must
also be ramaenbarsd that most Federal States arz at the same time
democracises and in their democratic as much as in thelr Pederal
caracity, thay are open to charges of inefflciency and lack of
axacutiv: concentiration. nermany is 80 much identifised with Prussia
that it can hardly he quoted in favour of Federal efficiency, but 1t
is at any rate' one variation of a Pederal State which evinces no sign
of digorguanisation or military powerlessness,.

The succees and smooth working of =~ Federal State
depends unquestionakly on the dellcacy of the adjustment of its
various parts; 1t r:quires high political skill and complicated and
ingenious machinery, sensitive to the diverse influences at work,
"So comy lete 1s the present 1n?§<rat10n of ths Sta'e and Faeder:l

arte," declares President Wilson, "that Government with us has
Y The “tate p,.408 | o ’ -
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has becoms . ,
ceased to ve plural and/singular.,-------- The States and Pederwl

systams are so adjusted under our public law that they may not
only operate smoothly =zrd effectively éach in the sphere which is
exclusively its own, but alsc fit into each other with perfect
harmony of co-operation wherever their jurisdictions coro=zs or are
rarallel, acting as parts of on: and the sams frame of Governmant,
with an uncontested subordination of functions and an undoubted
common ain."
This appears to corrobo;ate Professor Dicev's statement
that the Unit«d States is in reality a nation under the guise of a
Federation, Yet howsver national and unified the ®=deration of
the United States may have become, however clogely its varlious part
may hav: besn interwoven into a singiq compact organiéation - which
goes far to repudiate the charge of &nefficlenwy and lack of cohesie
/E;gzist federalism - in the existeonce of State privileges and
sentiment and in political construction, the United “tates is not a
nation but a Federation. “"he Government of ftho Union has indsed
bacome pernmanent, the cherished representative, the vital organ,
of our life as a natlonj but the States have not been swallowed up.
Thelr prervgatives are as essential vo our systom as ever,--------
The nation properly comes befors the States in honour and importance
not becausge 1t is more important than they but bescause it is all
important to them.---- It is the organle fram: of the Statea; it has

(1)
enabled and still enablss them to exist.”

— - oo

(1) wilson - The “tate p. 268 7d. 1900,
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In Switzerland =ltroush that Federation ismarked b similar
national concentration, recent evants havs proved falirly
conclusively that faw of the “=ontons are illing to surrendsr thelr
Feder:l privileges in exchange for z national "mion.

The universsal testimony of ¥sderal history bears witness
however, to the gradusl tightening of the honds, and all
Federations have developed in a centralising direction, Fedoralism
r=yragents a halance hetwe:n indspendence and union, but the Federal
covernment 1tself opsrates on the sida of -:nion. To some extant
Federulism is an educativ=: process mwr to Nationallism, for no evidence
exists in support of the sitatement that Fedsralism is the baginning
of a prosess o7 disintegraiion. Canada vhich was first a "nitary and
then a T2daral “tate has shown no desirs to saparate further into
indepandent pro?ﬁnces.

A Fadaral "nlon ig visually comparsed witha national nion to
the dilsadvantaga of tha Feoruer, hut in vracties thsv are not possible
alternativas, hare a "ational Union 18 possinle, fav onld lesire
to suhstitite a Federal Ynion. The only alternative %o Pedaralism
1s absolute separation, for as already described, the nerit of &
Federal nion lies in tha fact that it 1s supremely applicable in
those olrcunstances where a National Union is <holly irrossiblo.

Meres geographlcel extensglion »113) alrays craate suer = gituation. And
'in those cages a Pederal State combines all tha advantagrc: of a
“ational Union with those of indapendehce - military and asconomnic
co-oreration, the substitution of law for the arbitrament of war oier

a large area, the merits of local control of local affairs - the
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advantagaes ares obvious and o that reagon ;2 too often nsjiechod,
The diverglty of moduern Tederations proves lta flexibllity and
adaptability to varyvinog corditions and uaraniess its permianance.

And in <12 rank oJ modern natlons, 7#ederai States hav: a prominent
placs - the importance of th: TUnited States and “ermany 1s manifasgt

and of "witzerland no lass in othzr directiona, and who can

egtimace the potential greatnzss of Canada and ‘usiralia®
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;---------- ————— -~ W o

Thae “ritigh noaargeionsg iy Americe aftar the Toace ot

Paris in 1767 may he divided int~ two roups. The firet comprised
the Prench territories whiclh had heer ceded at the rosce, consisting

of the settlenents in the Featerr half ~f modsrn Curad , 2nd
TLouislant as far ag the Mizsissippl. Diagtinguished from thess by
porulation and history were the thirteen “nglish Celeni=s situatad
in th~ sprroximately level rlain between the tlleghanies and the sea,
0f thege the jenirgulcr of Flerida had he«n uvntll 1763 = “ranisgh
posegessiorn, and the Stat~s of Yew York, Tew Jersey znd Delzvrare
originally formir~ the Duter ccleny of New ﬁetherlanéi?h&d Tae:.
vnder the énglish crewr for practic.lly a century. The irheblitants
of the remainirg colonies were with the exception of soma Scotoh and
Irieh gettlers entitely of nelish extrectlon. The: had abandoned
Tngland et varicvs times dnrins ilhe seventaenth =nd early elghteenth
centuryes in the hope of religious or peliticel freedor, or ~ctuated
by the desire (nr wealth or asdventure,and they had vrongkht with them
te the ner America Fngllsh lengusge and traditiond, and “nglish
leral and pelitical 1idsas. Their sovernmente wers formed after

tre Fnglieh type of the seventeenth century «ith governors -nd

f1). "ew Sweden' on the Delaware founded 1639, ¢onqusred by Dutch
and added to New Netherlands 1655, The +hole fell into
Fr.-1ish hands 1664,
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r:rragsantasive astomblies | though they differsd locelly through &
anontanascus sdjustment to cartlcular clrcumstheiices. They ws8re
hmnd aleo by & lersl and gontiaental $ic 10 the Moty COunLiry,
appeals from colonisl 2oure luy with 4a snglich Trivy Conacdl,

and Acts of the Fngliszh Porliarert ad suprenes foree 1s the2 Colonies.
In practice hewvevar the Colenies wery - save in cemrercisl matters e
alrmost entirely ee1f~é“vern1v¢ and <acl colon/ lived in 1ndependence
hcgh of the House Covernment and of its nelghvborrg, There was no
political conrection retween tre gepurate colcnies; the imperial
authority was not exercised through a comion govern.:tot nor
represgented by = slngle hoad. Tach o2l0ny posseﬁﬁéd a 40vernor‘

(1)

whom 1t p«id and sometines elscted, and through #aom 1t conducted

its separste relationeg with ®In-l:and. Therz wad no coinmon
commeraial, military »r ev:n Indian policy. In the $aven Y:ars
war each stata Mma3d act24 indzpendsntly in salsisg troops and amonay
=nd ovding to the impoisinilityof a uzitod colondal ypoisc/, Indian
affairs hsad heen takan 2ver hy the ~malich SOV imuasate. It as Loe
gama 1lsck of anlonial co-op:-~ntion waiicll pro:giad the suggesiion. of
an Tmraris? Lax darl -~ “hae troublag r&hich 124 10 the Dacluration of
Independegig. Intor=colonicl charvala were frognient, especially
boundary dlapntex, The differ=ut eogruri.ical conditions of the

tateg Mileh hid nacegaitated difforons occupaticns and interests

(1)e =oge Connecticut ~ Rhode Island,

(2). qee Tecky History of °ncland in the eighteanth century
VolalV 117,
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together with original relizious, political and nocial divergencias
had contributed far more to their mutual separatidn t?aﬂ the large
heritage of common ldeag and traditlcns o their Unggn:

' The intabliante of the northerm Yew Tnrland Colonies
wore deseendants of the Puritan Pilgrim Fathers, and they Bbd
retained much of the stermmessand fanaticism of Orfhodcx‘Puritanlma.
They were mostly =mall freehnlders, frugal and industrious and
engaged in fishing or agriocultura, There wore few soolal divisions
or extremes of w2alth or rovarty among(éyam; and slavaery which had
nevar had mueh hold,was rapidly dying out. The unit of their
political life was the %town, and its oharacteé)k?enly democratia.
Theso New England Puritans felt littls sympathy with the Foman
Catholios of Maryland, or *hs colnists of Virginia or the Cnarolinas
who were mostly msmbars of ths Church of ®ngland, and some of whom
wara desosnded from € aivalier rf;zfugams".

The Southern Colonies ware also divided mwy sreat social
oleavages; thers was » large hody of coloured slaves, and aumbsers
of 'poor whites'- indented servants-in 1littls better condition.
ﬁealth, social distinction and rolltical power were enjoyed by a
privilaged uppsr olass of landed propristors. Tha large slave-
worked towacce ;lantatiana which formdd the economic hasis oprdméd

class were gltuatzd on the wanks of tidal rivers and wers opposed

AT 07w~ $ .~

(1}.Iv8d. Pp. 14-17,

(2).,866 Piske Critical Period of the Revolution P.73 seq. also
Tacky opscite Vol 1V.

(¢ ) .See Looky also Montoalm & Wolfe Vol 1 D27 88q.
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to concentrated city lifs, Political development h-d procceded
in sonsequenc: 2lon; t-e lines of the “ngligh county rather than the
town systaem,

In addition there were larse Quaker settlements in
Paennsylvania and Hodies of Dutch s:ttlers, French Hugaenots and
Swedes, in the widdle colonies, while Scotch and Irish immigrante

were scattered throughout the Colonies and contributed to their
heaterczreneous characﬁig:

Yevertheless schemes of Union had besn formulated and in
one ingtance hed »een partially and temporarily realised, As
aarly as 1643 a promisging Federation of the New ngland colonies
had hean ?ormed,which anticipated not a f=» of the fcatures of the
latar Ungg;. There was & central hody of eight Commissioners,
two from each colony with a president chosen from their number at
their head; this hoard was empowered"to determine all affairs of
war and peace, leacues, alds, charges, and numbers of msen for warm
division of spoldls and whatever was goti=n by conquest, reception
of more ronfedarates, and all things of like nature which were the
proper concomitonts or conseauents of a Confederation for amity,
off:nce and defegg;'. % wag formed during the *n:-lish Civil ar

and was marked by = sienificant disrlay of indere:ndsnee of the Mother

rountry, Its activity lasted for ahout twenty years, but the

(1)e See Burnaley's Report 175960, Finkerton's voy ., ¢y X1ll.752.

(2)e Artms of the "nited Colonies of Yew England % Ariendix vol 1l.
V.Wilson's istory of American People., alsc AJo.Peilard "7 ctoms
in Yodern 'ristory"'Colonial ¥xj;:nsion! and Thwaitet!s !'The
Colonies!' (p.157,

(3). Arts of Taderation,
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Padoeratlon [inally went 70 i

Q

ces batiacu roval pressure on the

cng Mand «nd Intsruel con?licts

-

|
0
o3

tha nther, dve nnrtly to the
rredorir tin~ position of "assachusatts,.

pnother attempt at more gsneral union was made in 1783
in view %of t"he prosveet of a Fronc: war and the hgggilrattituﬂe
£)resdy agmum~4 hr trihes of Indians on the frnntiéis’ T rantyw
five Cormigsionere from faven States met at Alvany and unanimously
recomindaed that Wz Inion of 311 the Colonies 1g absolutely necessary
Prye tha Agfareca and zconrity of the aulnnizg" Thev adorted a
semam= 2* nnlon Trovased hy “eniamin Frankézg, but it vas
enhsaimantly rajests? »oth by 21l the Assemblies hefore +hich it was
1aid ‘tn America, and by the Board of Trade in Fnsland, In
Ammving 1% -yas considaer=4 to contain too .meh of prerogative, and

{(4)
In ®neland 4t was considarad too democratic.*

__ There —vera other plans of inion such as Penn's scheme
of 16553 "m* thess dld not advanca so far towards realisation,
Most of thess schemes ~f Unirn had enmanated from the Joveriment
rartv an? for that v=agon were not =acaptarls to the »eople, The

un=uceasef 'l Alkvanv scheme of 1783 was the lzst effort of the

officlal clags, and its fallure indicatted as much orrosition to the

(1)eSee Curtis' “Constitutional J18u0ry 0f Auec..Ca" VOl.l PelS.
glse Sparks! ¥Tife & Workg of Benjamin Franklin, 1. 1763 Bl1l,
22-25,

(2).Journal of Convantion of June 24th Srarks opecit 111, 22-25,

(3)eSparks 111, 22-25,

(4). " sr¥kse 1. 177,

(5)sFor Penn's Plin of Union. ee Appendix vol.ll.¥,Wiison's History
of American People,
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Govermments and thelr proposals as absence of any desire for union.
The next movement, a little more than twenty years afterwar@s, came
directly from the popular Assemblies. In the 1ntngal howaver
not only had the Colonies learned *o know eaoch other somewhat in the
Seven Years' War, but they had besn roussd to a consciousness of
fellowship by a common desire for independence. In 1763 however
there were only "preparations for union and signs of its coming.®

A spirit of 1ﬁdapendenoe among the American COlonies had
been early displaysd. Its first overt expression was peﬁhafg)tha
formation of the New England Confederation, and the indifference
which England had in practice shown towards her Colonles, in contrast
with the paternal attldude of France and Spain, as well as the
political institutions of the colonists themselves, had not
digcouraged this‘ﬂpirit. Thé recent removal of the Frenoh menage
from the north had also tended to destroy any consciousness in the
colonists of the nesd of imperial rrot=ction, It needed only a
policy of active interferenc: on the part of the Imperial
Government, to create an expliclit desire for complete independence,

It i8 not pozsible to enter into the detalls of the
commercial and financial measures which preceded the’Reiolutibn,
or into the question of how far the Colonies were virtually feﬁfesenb
ed in Parliament by the member for East Gronwiggz The American War

of Independence was an inoident and a result of th: cont-mporary

(1) 8f. *"Grenville lost America because he read Amerioan déspatches",
See also"Commonwealth of Nations! Pt.l. chap.lll. p.210 seq.

(2) By a 1egal fiotion the colonies wers supposed to be detached
portions of the manor of Rast Grenwich :
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colonial theory, added to an irksom= and unsound com:ercial system.
The doctrine of the ahsolute depsendence of a Colony on the Mothsr
Country was abandoned after the Ameriecan Revolution, and after a
temporary approxim~*ion towards the Greek idea of complete separation
a commromise has heen adorted by ~rantl: - self-government to a
Colony in all that coneerns its internal -ffdlrs. The Imperial
novernment alone still directs the foreign affairs of its Cclonies,
thonugh in responss té the desire of the self-coverning Dominlons,
Prime inisters of these Coloniss have bhean lnvited more and more
to share in its control. In the sizhts=nth century,however, the
¥nglish Parliament alone clalied to regulate all colonial matters,
intern=:1 and external, thougzh the practieal difficult)es of tle
situation prevented muoch interfersnce in internal affairs. "American
Assemblies are no more than Vestries® remarked Johnson, and
Grenville ur;ed George 1lll not to suffer anyone to advise him to
draw a line between his 3British and American Dominions. And the root
of the nglish fallurs lay in their inavility to distin~uvish between
Fnglish iminiciple corporations and *he Amerlcan Crlonies, r Two
opposite =nd inconsistent 1ldsas were in the field, that of Irperial
Dominion as it was then understood in “ngland and that of Colonial
freedom »g it was then understood in Amerieca. Ih viaw of tnis it
wag 1dls to talk of virtwal rerresentstion orrthe supremacy of the
Tn--lish parliament, In point of origin and rrecedents, th§
Nritish case wais as strons as 6aBe can he, The tTnglish argument
was sound but for one fatal defect viz, that distance and separation

and unlixe circ mstances working upon the original difference of
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disposition and way o thinkin - which made some “nglishmen oross the
Atlantic while others stayed at ~oms, had formed the Americans into
a distinct though as yst an undevelored natgt;".

Their lack of nationsl development was mor< conspicuous to
Englishmen than their rredisposition to national ''nion. Neverthelesas
the history of the American Colonies had hegqueathed a déuble
heritage of Inderende ce and Union, Towards these ends two
political Currents had from early times been flowinge The

Declaration of Independence is as much foreshadowed by the
resistance of Massachusetts in the seventeenth century, and by
colonial quarreis with royal governors, s the Articles of Union by
the Vew Tnglund Confederation and the Albany Schsme of 1753,
Indep~ndence and Unlon are closely connected, it as the desire

for the first which necessitated the realisation of the second. "We
tverefore, the representatives of the Unit:d States of America

in general Congress assembled, appeall s to the supreme Judge of tlg
orld for the rectitude of our intentions, 4o in the name and by the
authority of ths pgood peopl« of thess colonies, molemnly publish
and daclare that thes: Unit d Colonies are and of right ought to
be,free and independsnt States; tiat they are anhsolved from all
allaegiance to the British Crown, and that all politiecal connection
between them and the “tate of Creat Britain,is and ought to he

totally dissolved, and that as free and independent states they have

Bt T TN

(1)e 9<e "f0lland Imperium et Libertas. .
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full power to levy war, conclude peace, control alliances,sstablish
eomierce and to 4o all Aots and things which Independent States may
and of right do, And To1 the support of this Declaration with

s firm reliance on the protsction of Divine Providence, we mutna%%
pledge to each other our lives, our fortunes and our gacred honour®,
My, ?iéﬁg therefore, from this point of view rightly congratulates
the ‘mited Stat~s on throwing of " Imperial Soversilgnty, sugsesting
that the longer it was acknowlaedged, 30 much the longsr would the
Ameriecan Colonies have remained separate and isolated. The
experience of Australia and South Africa in recent years does not
support this, hut it is nerrthelese true that the desire for

indepsndenca was the direct ococasion and inspiration of the

formation of the Unlon.,

The Daclaration of Independencs was issued and published
by the Second Continental Congress - a central Assembly containing
delagates from all the “States. It had bean pracedsd by ths first
rfontinental Congress which had met i: gaptember 1774 at the
®eginning of the troubles to express its sympathy with the
resistence of Boston, and to deny the right of the Rritish
Parliament to tax the Colonies.

The Second Congress which met in May 1775 tock up more
deliberately the task of organising the opposition of the Colonies.
It declared their complete sevarance from the Mother Cowntiry, issued

articles of war and proceded to conduct a defence. The

L

(1) Preamble to Declaratien of Independence., }'c.Donald Statutes and
Documents of United States IMlstory Vol. 11,
(2) Critical Period of American istory,
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Magsachusetts army wass adopted as the Continental army, and
Washington wnp appointed Cormander-in-Chief. The 8tates were
orderad to rsise corrs of riflemen and the fitting up of a smail
navy was authorisged, Plans of military action were dramm upj
New York City, ths Mudson Fighlands and ihe Yorthern frontier were
ordered to be put in a gtate of defsnce and s~ attack on Ganada
was organie«~d. The same Congress appointed Cormissiens to
secure the alliance of foreign countrias‘especially of ¥rance,
raised wer-losne, issued Continentsl b»ilrs of crsdit and mnrde
regulations affecting trade, Indlan affairs and rr=tal cemminlcationn
In fact it took <ver slmost all metters which had Born ackno-ledged
as belongin- to th» sphere of t“s Mome Government,

It complet<d 1ts work by ¢lvine iteelf 2 lagel existencs,.
Up to thig time the Congress h-d had no leral authority; the
Derlaration of Independence justified its activity and gave it
a raison d“%tre, but it had no o~ther fourdation than the desire of
rart of the »nopulation -« and until the war probably a minoritye
for indepedence, It was the mouthpiece of the national party =
a ravolutiomary Assembly, its membhers chosen hy revelutionary
Crmventions &n ths States, It vag not intarded to0 be » legislative
body, but was rather a conferenzs of delegatss to malk: suggestions,
which should b: reported to %heilr principals the Statss Taoislatures.
ongress howgver had begun tc¢ pass r2solutions - ghron- one3, such
a8 the Dseclaration of Indsepsendencs and Articles of ‘'ar - whigh wore

(1)

to have afféct without any ratification by the State Somvankions

hogen

(1) A.B.¥art 7Fermatlion of the Union P, 72 saq.



Chapter 11. T UNITED STATHS OF AYWRICA 50

and for thip,pgome explicit authority was felt %0 bs necessary.
In 1776 three weeks Bafor~ the adopticn of the Declaratiom
of Indspendence, a Comittee was a;:cintsd to draw up the"Articles
of Confederation and Perpetual Union.® In 1777 they were submitted
to the States and within three and a haii years were ratiried by all
of them. By these Articles, "The States severally enter into a
firm league of friendship with each othsr for th:ir common defence,
the security of th=ir libvertie: and their mutual and general
welfare, binding themselves to assist evach other againsti ald foree
offered to, or attacks made upon thewn, On aucnun%l?f r<ligion,
sovereignty, trade or any other pretence whatsoevsr,* “ae ratifica-
tion of the Articles gave the United States, as the Colonies now
cealled themselves, a legal existencs and a written Constitution
intended to he 'perpetually' binding. A8 a matter of fact the
body which these Articles authorisedto conduet the common affairs

of the Colonies, lasted hardly eight years. It carrisd on the war
concludsed peace and then it gradually fell into decay from its
own inhersnt weakness, |

“o Pederal State existed at this time; the Goloniaes
merely formed a loose Confed<ration; their only eentral body was a
Sincle Assembly, with no executive or judicial organs. A
rudimentary “xecutive existed in such of its Committees as began
to assume a permanent character - The Board of War, tiie Treasury

Office of Accounts, the Committee of Seeret Correspondence, whieh

- T - $F S S0 AU A A A WP W ST T S LB e M N o PR B | 1 . V0 G e ARSIV S5 < s A

(1) Arts., of Confederation Art, 111,
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d2v:loyed .1%0 e Commitier for Toralgn AL drs untili 16 was
supe ¢ 2ded by the Torel Jecratary. Ter toe whols Congress
'wag alnost taken 2 wi'h differsnt Coviiittecs. O:r a nutbh=r of
merbers that varied Tiom tin dozun to five scoure, Commitoces .ere
(1)
appoint:d Tor a host of varying puwrnoscs.”
Morsoves the Constitution wiic!t had defined the powers
of Congroess hind o izo linitsd ti-a. It .5 practically resiricted

to veac: =nd var, foreign affuirs, nav.:.l and(m%litary wioongaients,
2

posial commriicatin .8 wod Indlan affairs subjzct to Stote loglislation

It had no comrwreial powers and ne authorit; to rals: msn or money

on its own account. Tor ithesc it huid Lo rely enitlir:ly vion cﬁg)
requiritions from the Tta*es. I: iiad no power cver tlhie individual

and the Jtatus contrivuited wccordin~ to their abllity or incliiation,,
Mot ¢ne quart:r of the sum asked for a8 collected and recourse was
had to bilis «f credit while “he national debt grew larger. a8

early as 1778 a syst: of sgpecific suppliz: sas adopt-d by -.liich

the “talz:s were allosed to maku thelr contributions in xing, bu€4)
this m:rely added t> %t 2 confusion and did no. increase the revenue,

The country woos practlc: i bankrupt :.ni -.1e soldiers wers

clammering for thalr j ./ congrsss becams wsaker and more
inefficiznt evaer, 4.y Any important msusur: reguir=d the cui.sent

ol three-fourthn)of tn: Btatss und a unanimous vot: was necsssary
(8

for =n smnendment, The Govirncent had neltiier povwer nor money,

- - —— e - v o amen e
- Ah b e A mam vy | e W e e % vy e

(1) John Adanms. (2) Arts nf Confederation. A-t 1X.

(3) ce> gsirr-a chap.le P.21. (4) Cf. A.,B.Hart., Formatien of the
~ nicn. pe91 seq.

(‘)) Artas. of Confederation, irt. X111,

.
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1t ~ad ro exacutive machlnery of 1ts own, &nd the Siate ;overnments,
which should have carried out its measures, wera alsdo disocr auaised.
Congress itself gradually ‘ran down! like an unweund clock, and

the United States presented 'that awful spectacle da nation ithopt
a national qovernmegf.'

Dissatisfaction grew with ths increasing discerganiaation.

Comicrce wi:lcr had declined aurins the war did not revive on its
ternination wnen “w» 8tatses found that .68y were out off firom all
trade with *ngland and her Colonies,. - The States were wrangling
over inter-state tarrifs and unsetiied territorial claims. "What
indication 18 there of national aisorder, poverty and insisnificanee
that could befall a community so peculiarly blesssd wiil: national
advantages as we are, which doss n?t form a part of the dark
catalosue of our public misfortuﬁiée' The timse was ri:e ior a
mi}i?ary dictatorahip and a scheme was propossd o maks Yoriilngton
Kiﬁé. A revellion which threatsned anarchy broke ou! in
¥og3achusetts in 1786 and the dissolution ¢f e Coniedorvaiion was
at hand,

The ysars from ti.e conclusion of yreace in 17635 unvil the

(1). For inefficiency and peierlessines: of Congress cif. American MSS.
*at o M,9,.0, 1LTR3«6,
(z). T Vaderaliat lei.
(Y. 1P 3ls0 Amer. Ma3.%. Tioh, 00 M0, Tl AV Tatter of Captain
w. Aruastrong to Sir Gnv Carleton 1733 April lsi. "Thay do not
qi:k S (fanass? T ington) arhitions, elss he wipht easlly
gef Wimspl* electcd Kin“ of America, .5 the army 18 eniirely
L Tl oooicant,
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establighment of the new government in 1789 were indeed the most
oritical pesriod in the history of the Union. The end for which

it had ween formed had been attained, while its continuation

seemed to bring nothing “ut disorder upon the States. On the other
hand it was felt that i prewervation of the newly won Inderendence
could only be seour=d by the maintenance of the Tnlen, Yot only
was “ngland & near neighbour to the north, but Spain had recovered
¥orida and was in possession of Louisiana, while Prance was

removed only a little furth;iz The fear of foreign countries was,
strangely enouch, more potent in the eighteenth eentury than &t
vecame later «hen steam and telegraphs had brought =iror- 80 much
nearer. In words of prophetic valus NMamilton urges union.

"Tet the thirteen Statas, bound tocether in a strict and indissalub le
union, conour in erecting one rreat Amsrican System superior to the
control of all transatlantic force or influence and able to

dictats the P<.,ms of connection hetween the 0ld and New Worlde----
~~~~~~ By a steady adherence to the Union we may hops ere long to
bsgome the arbiter of Europe in America, and to be akle to imeline
the ®»alance of European competition in this part of the "orld as

our interest dictatigz. In addition the VUinion possessed a vestad
interest in the commonlands which had been ceded to it on the

formation of the Confederation in 1781. They had been conmarted

into national property =snd sinoce 1787 part had in fact besen

(1) She owned some of the West Indian Islands.
(2) The Mederalist. X1.
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organised into new States; each separate Stat~ had surrendered its
claims, and the effact of this c¢ommon territ~ry on the Union was
goine Mat analogous to the influence on the “nglish Reformation of
the transference of the lands o~ tlie dissolvad Yonasteries to the
new nobility.

It was felt too tha®t a 8o.mon commsrcial policy and
a unified revenne might relieve the confusion into which the
States had fallen, The Stat=s were by no means willing to
surrender thelr entire independenca however; what they desired was
to strengthen the existin:; Confederation by giving efficiency and
powsr to the Common Govsrmnment and by introducing a better
organisation into the whole systam. To have merged thisir
separate ld:ntitles into a complete 'nion would have sacrificed the
traditions of a century and a half, as much as absoluts s=paration
would have renounced the frultas of the Revolution itself.

In fulfilment of these desir:s the Convention which had
met at Philadelphia to consider a new Governmant produced in 1737
the pregent Constitution. It was submlitted to the States and by
1789 was ratifisd »y the necessary thirteen. |

The forces »f union had conquered4 but not wholly. The
Constitution instituted a balance bétween union and indspendence,
which has gradually but decidedly inolined to the side of the formex
The Colonies were not impelled by an irresistible patriotism; bhey
were prompted by a coneclous and delibherszte galeulation of their
own needs. It was a Union "extorted from the grindin. necessities

of a reluctant people."
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The Yederation of the United 8tates is now a pox:mnont
and cherighed State, but is was greeted with little enthusiasm
in 1789, Within ten years warnings of the future secession were
hoard.and the xentuoky resolutions of 1793 contained a distinet
enunciation of the cbmpaot thé%gy. The Constitution was &
compromise, or ruthqr 8 collection of compromises, and it affords
an excellent examie of t/wo kinds - of those that will work and of
those that will hot;

As early as 1783 the slave problem had come up for
settlement. "The United States entered the shadow of the coming
01v11 War beforo thay emergsd from that of the Revolutién!' The
question ¥as two-fold « were slavas to be representad in the
National Qo;qrnmnnt;,and secondly were they to ba taxed? . Were
they people and taxable and representable? or were they chattels
which oould neither be taxed nor representeds In ivaa the
Northern noneslave-holding States had upheld their taxdbility,
wut in 1787 thhy‘ddntiﬁ?éiigibility for representation, asserting
them to we.pegple in 1783 and chattels four years aftsrwards. The
COhstitution adopted the oompromise that a slave should count as
thres=fifths of & freeman and that the slave~-holding States
should bde taxad and represented in that proportion. It wans p
compromise vithout rhyme or reason, and it contained the seeds of

future trouble, but it served at the time to win the adherence of

e

1) Sea supra Chap, 1. peﬁz
2) Piske. Oritical Periocd p. 856
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South Carélina to the Union. In 18656 the problam was settled
By the sword in favour of the freedom of the slaves,

The issue of the Civil War had another rasult which 1s
mors directly connqotad with the @onstitutional history of
.radere.lia(srtz It degtroyed for ever the compact theory of a FPederal
S8tate which was & oonstitutionally barbarous: remamnt of the system
of Confederations ot'_sutea. The division coreated by the slave
question was the 'oeoulon rather than the cause of the assertion of
this theory and the subsequent reunion marked its abandonment,

y Thp history Pt the formation of the American Yederal
Btate is ghori Wsut complets witJ_a the regularity of a theory, The
oircums?'t’ancea \ 3o po’oulialey favourable « thirteen aepainte gtates
with s community of upoooh,' law and race, at liserty to work out
their own form 'of Government, and inspired to union »y a comon
struggle for independence. And the conflict wetween the theory of
the Gompact and:the theory of the State is the essential aifficulty
with which hicneers aré most 1ikely to be beset.

The nature of the Congtitution is as regular as its
history. It is indeed from this example of a Pederal State that
the prineiples whiech have besn laid down in the Introduwtion -
the’ equal reprepentation of States in the Second Mouse of the
Tegislature, the foursfold sontact of the Federation and the
1n¢£1v1dunl. thq x‘igxdity of the Constitution and the position of
the li'udw:r « have been mostly drawn. Their more paxjticular
(1)"‘ See supra ohl\p&ul. Po, 37
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aPPlication will be best understood by & consideration first, of

the relations vetween the States and th@ Yederation- the distributdon
of powers, the representation of the States in ?ho roaorai

Governmeﬁt, and their relation and that of the Federal State to

the Qonstitution - and secondly of the eomposition and nature

of the Pederal Govarnment itself.

The first occasion for the existence of
important differences in the distribdution of authority between
Federal and States' Governments lies in the allocation of the
'definite! powcﬁiz It is to we supposed from the cireumstances
©f the formation of the Union, that the jJealousy of the States
and their raluctance to forge for themselves wonds which might
again becoma opprassive fetters would lead them ton grant only
the minimum of necessary powers to the Union and to retain the
maximm of independenc:s for themselves. Only definite snumerated
powers are therefore assigned to the Federal Governmsnt and the
residuum of indefinite authority 1: left to the 8States. *The
powers not delegated to the United States By the Constituion, nor
prohivited by it to the States are reserved to the States respectiwely
or to the peoéilﬁ

The definit- rowers are therefore apportioned to the
Tederal Government and they are assigned in accordance with the

three necessary conditions of external unity, the uniformity of

intere-state relations and the necessity of maintaining an effective

P I T et = RSP -

1; See supra . Introd. chap. 1. P.g2 - 23,
8) Congtitution of U.8,A. Amendment X,
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Yederal contact with the individual of each State. In all these
demands the Tnited States has acted in fullsat harmony with the
general principles of a rsgular Pederal State. It has granted to
the Federal Government sole authority to declars :ig and conclude
peace, to maintain a navy, to raise armies and to provide for the
calling forth of the militia of each State, and it has in
oconsequense o;clulive and absolute control ofer the several
arsenale, doekyards forts and lighthousss which it may eatablish
for Federal purposes, .The Pederal Governﬁent controls foreign
affairs, sends ou ambassadors to foreign courts and defines ind
punidhes breashes of international law. It regulates commerece
wii: foreign nations, with the Indians or among the States of the
Unio~ and this has heen extended to the guardianship of the main
rajilways and telegraphs, and the control of all navigable watars
which constitute national highways of inter-gtate traffic or
intercourse, and of the means puch as ¥ridges, by which commerce
may oross them in its land passage. Federal commereial powers
grow with the increase of commerce but no ¥ederal law may yet
touch agencies of comnierce which X wholly within a single Stiic’a.
The Federal Government may borrow money, impose or collect taxes
indirectly by customs duties and by a reeent amendment it may

(3)
impose a direet income-tax on the individual. It reeeived power to

(1) See Constitution of U.S.A. Art. 1. sec.8
(2) cf. W. Wilson. The State. p.418.
(3) Amendment XV1. Fed. 3rd.1913.
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- (1)
establish & uniform coinage, postage and telegraph, uniform

bankruptoy and naturalisation laws and to give seourity for patents
and copyrights, It may and has ;mt up judicial tribunals,
inferior tn the Supreme Court, It muat guarantee to each State
a republican form of government and protect each State against
invasion, and on the applicatiqn of the State legislature against
domestic violence, dut it has ng power of veto or disallowance of
State legislation, Finally it has absolute and exelusive power
over the distriot of Columbia, not exceeding ten square miles, in
which is established the Federal Capital of Washington. Other
Federal offices such as customs houseé, poot>offieeé, Court chambern
are held on ordinary prineiples of tenurs, Columbii alone is
absolutely and exoluslvsly in Federal possession,

| The power of the States are therefore expressly
restricted by the authority which has been conferred on the
Pedoral Government, which 1s stated Bsroadly under eighteen heads.
The restriotions are emphasised by definite oomplﬁmmnt?gy proh1$1~
tions which have besn placed on the States, *No Stats shall
enter into any treaty, alllance or confederation; grant 1etteri
of marque or reprisal} ooin monies, emit bills of eredit, or make
anything but gold and sllver coin a legal tandor of payment of
debtz.®  This last clause was particufﬁ?f§ to prevent the scandals
whioh had arisan during tha'War of tndepondenco owing to the

———

il See Wilson oRpit. p. 482 Constitution Art. 1 a.8
Constitution Art., 1. seq. 310. 1 & 2,
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excessive sirculation of paper currency. Further no State may
pass any law impairing the obligation of contracts; or without
the consent of Gongress, lay any imposts or duties on imports or
exports, except suolai7 may be abaglutely' necessary for executing its
inspection laws, or any duty of tonnage. It may not keep troops
unlike the Cantons of Switseriand which are allowed to maintain
threa ‘hundred permanent troops - of ships ~f war in time of peace,
enter into any agreement or compact with another State, or with a
foreign powar, or engage in war unless aoctually invaded or in
such lmminent danger as will not admit of delay. )
Both the Sfatea and the FPedsral Governméit are
prohibitod from passing any bill of attainder orex post‘facto
law or from granting any title of nobility. And no holder of any
office under the United States may accept any disﬁinction from any
tora;gn power, Both the States and thae Federation are further
forbidden to infringe the rightavor individuals in any of the
following waysi-®y depriving the people of their just right to
bear arms; by quartering soldiesrs on private persons in time of
peace; by causing the arrest of any person or the seizZure or search
of his property without legal warrant or by requisitioning any
privats poakeaaiona for public uge without due compensation} wy
denying to any acoused person trial by jury or making him answerable
for a eapital or totherwise infamous crime’ excapt on the indictment

of a grand juryj or by the imposition of excessive ballsy fines or

(1) Constitution Art., 1. sec.9 ¢. 3 & 7 and Amendments 11& ;anx
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runishments. 8lavery is everywhere forbidden throughout the
Yederal State, and no citizen of the ''nited States shall We
deprived of the franchise on account of race, colour or previous

(1)
condition of servitude.

Certain express restriotioéﬁ)ara placed upon ths Federal
Government even in limitation of the definit: powers assigned to
it. It is forbidden to suspend the writ of habeas corpus except
in time of pukbliec dAnger, to impose any tax or duty on articles
expofted from any one State, to give preferengs to cne port over
another, or to draw money from ths public treasury execsept in
consequence of a legal appropriation. It may not make any laws
respecting the establishment of any religlious ereed or prohikiting
‘the free exercise of religlon; nor may it abridge rreeddm of
speech and of the press, or the right to asssmble peaceably, or to
petition the Government for a redress of grievances,

A few roigls may he exercised conourrently by either
Stat: or Fedseral Government l.e. thay are gtanted to ths P-deration
But not exclusively and in the absence of their exeroise by the |
Yederal Authority, they may be exercised by the States. Among these
subjects are included c¢srtain sankruptey laws and comercial
matters such as pllot laws and harbour regulations, oariain powers
of direct and indirect taxation, dbut so that neither Congress nor

a State shall tax exports from any #tat-, and s0 thai no state

(1) Since 1865
(2) Art 1. sec. 9 ¢. ,4 & 7 and Amendment 1,

(3) constitition Art, 1. sec. 4 ¢c. 1. See Also Bryce. American
Commonwealth 1. p.317 ‘
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shall, except with the gonsent of Congress, tax any corporation or
other agency created for Fsderal purposes or penalice any act done
under Tederal suthority, nor-shsll the national Government tax any
Stat< or its agencies or property. In certain judicial cases whery
Congress might have legislatsd but has not,or where a party %o a
suit has the choice to rroceed either in a Federal or a Stat: Court
the States may exercise an optional powar.

The immediate authority over the individual which is one
of the chileXl distinguishing features of a Federal State 13 grantaed
to the national Govarnment with full congliatenoy. Thias power,
rather than the sphere or subjects whieh are assigned to its
leglslation oonstltutes the ochief differsnce »stween the position
of the rresent COnsresa and that of the Congress of thm Confedera-:
tion preceding . it. The Fedaration may legislate for the individusl
and tax and judge him, independently of the Stats of which he is a
member, it may tax hin directly and indirectly and in default
of payment, judgment, will we visited upon him by the ordinary
magistrate and by the ordinary proocsss of distraint of property as
in England. Diraect taxes have not been eolleotéd mores than
half-a-dozen times and indirect taxation 1is effected chiafly through
tariff »llls. As already mentioned, the Federal Government may
since 1913 impose an income tax on the individual citizen.

To the Yederal novernment and nbt to the States is also
entrusted the guardianship of the rights of individumls, which the
very irmutability of the Constitution tempted the political

philosophers who framed it to ineorporate in its terms as a segond
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3111 of Rights". In fact the "reronsibilitiaes of oitizenship are
both double and dir«ct. Punishpgent for the violation of

Faderal law falls directly on the individwml, 28 does punishment
for the violation of Statz laws; obligation of obedience is in both
cases direct; every citizen must obey both Federal law and the law
of his own Stats, His citizenship involves dirsct relations with
the anthei-itles of hoth parts of the “overnment of the country, and
cbnnects him as irmediately with the rower of the mafshéls of the
United States as with the power of the sheriffs of his own ocounty
or the constables of his own tnwg}2 The Tedsaral and Stats
Gc?ernménts work within d4ifferent spheres, within which hoth are
equelly sovereign and each sequally independent of the officers of the
other for the execution of its laws.

T™e Faderal Government may only aet within the srhere
assignad t0 it hy the Constitution and a large rrovine: is laft to
the States in which they are sovarsign and absolutely independent.
Any Statc may set up any fofm of political institutions =6 long as
it is of a gonaral "Republican* natura. It may form a uni- or
bi=cameral legislature, an elected or aprointed executive, or
extend the franchise to womiiz minors or aliansa, In fact although
the "nited States regulates ths risht of naturalisation, without
which no individual may legally claim political rights in avar&
Stat-, many states have admitted allens -vithout such naturalisation

to the rrivileges and immunities of cltizenship within thelr own

(1) ". Wilson. The Stats p.4737
(2) Twelve States have in fact racognised the suffrage of women,
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Patticular limits, and may do so on what t<rms they rlease. Fach
state may establish any Church and lagislate on rarriage and
divorce, and on c¢ivil and criminal law. Great variesty 1ln these
subjects in practice exists throughout the Federatlion,jrnough most
states, but net all, have a fundamental common basis of “nglish dar,
The ©tat: alone may create local institutions, may provide for
educaticn and poor relief. In facf the general regulation of
internal affalrs, and the maintenance of order, is in the hands of
the State, "The State is the rule, the Federation is the

excel tion® and the ordinary citizen in his daily 1ifs comes most
into contact witl. the State authorities. Nf the important
subjects of Bnglish Tarliamentary agitation within the last century,
the whole question of Blectoral Reform, such ag occasioned the Acts
of 1R32, 1887 &né 1884, and the ext:nsion of the parliamentary
franchlse to women, municipal Corporation Reform, Higher and
Flementary ~ducation, Church disestablishment and Catholic Fmancipar-
tion, and Poor Law Reform and the revision of the Divorce lLaws -

all these womilid hava besn carried out in the United States by the
Stats and not the Federal Governmsnt. In 11lustration of the
largs powere 0f the States it hasg been asaeﬁ%gd that the Fe&oralk
Government of the United States is nelther democratic nor

aristocratic but might be either according to the institutions

of the States. Fxcept with regard te such Federal demccratic

by -

(1) Ccf. Boutmy. Studies in Constitutional raw.
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features as the necessity of the Consant of Congress to
declarations of war, this is very true even with regard to such
matters as the elections of Representatives. Nevertheless the
Federal Constitution olearly implies a demooratic government; it
was aocopted'by'poyuldr Convention and is based on popular aupport;
and in praotice the Governmenta'ot the States are organised on
d:mooratic lines. The towne meetings of New Fngland resembles
the landmgemeinde of some Swiss Centons and in wmany Statss other

Swiss instruments of demooracy such as Refsrendum and Initiative
and Regunll, a feature akin, have been introducsd.

The State as a separate unit of the American Federation
has graatér power than that of the Cantons of Switzerland or_the
siates of Austrslia. The Z“econd House of the'Iagialatnre or Senate,
as in all modern Federal States, is devoted Lo the rspresaentation
~nf the States as such, Fach and every State independently of
its size or papulaiion or wealth sends two members to the Senate,
and their power and influence is considerably onlargsd(?y the
important functione which have been assigned to the Youse. Each
State has thus a dirseot and equal share in this part of the
Fedearal déganiastion. Until the seventeenth amendmant of the
Congtitutlon s pas=s:d in 1913 the senators were chosen by the
State Teglslatures. T .18y are now chosen directly by the peaple
but the Amendment mersly gave Constitutional sanction to s faet

whioh lLiad long exis:ed, for like the Presidential election, the

(1) Ses supra dhape 1. p. 20



Chepter 11, THE UNITED STATES O® AMERICA 66

election of senators had in practice been directly decided hHy the
pecple on party lines, The “enators vote aceording to thelr
individua 1 opinion not according to instructions from the States.
In tpe comrozition of the other parts of the Tederal
Govarnment the States exercise an inflvence which eannot
be neglected, Thue in the national House which is apportiéned
on the basis of ths ropulation no State can be small enough to be
omitted. Yowever scantily it 1s pepulated every State must
raceive at lemst one repres;ntativa. Moreover the qualifications
of the slectors are detsrmined by the terms on whiech each State
hag bagad the ccmmoaitionof*the“"Lowerlﬁona%* of its own Leglslature
The electoral distriets are not only confined within the limits
of eacﬁ Stete but thev are markad out by the State‘nuthOritia! |
and hy means ef"gerrym&naering" adequé¥e repraaentatioh of
minorities is not alwvays nvrovided. Ir any oase the minority
in 9ach Sﬁate ia rendered of no account in spite of the fast that a
lprge minority in a large ctate may quite eapgily oﬁtnumber & small
majority in a small State. Indeed this hag twice happensd in
Presidential elections which are conducted on a sfmilar é&ntem.
In 1876 and 1888 ragpectively Mr. HaAyes and Mr. Harrison were
elected’tn the Presidential office by a majority of the States
though each received a minority of the popular votégz

A further iliustration of the part which is played

g R > oy A
o

(1) In 1876 Mr.Hayes received z052000 popular votes lass thnnihr.
Tilden.
and in 1888 Mr, Yarrison received 95534 popular votes less than
re Cleveland.
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by the State with its 1imited sovereignty and rartial independence
in the American Federal system is afforded by the tormatioqs of

new stat:s out of the wide territories of ths West. One of the
most prominent and peculiar featur:s in American History has been
the existence and smettlement of large, rich unappropriated lands.
Yot only has a continmous stream of immigrants produgced important
social and economic results, but the rolitical organisations of them
lands has coniributed not a littde to the success of the Federation
&f the "Tnited States.

As early as the days of the Second Continental Congress
the queatlion of the disposal of the landas west of the Allechanies
had arisen, and the claims of individual States to their possesséon
had placed great difficultics in the way of settlement., It has
been already mentioned that these lands were finally placed in the
hands of Congress with full powers to determine their distribution.
By the Ordinance of 1787 the Western Yands north of the Ohio were
formed into five new ntaéi;. The Ordinance established a
precedent which has ainée been considerably followed. Its terms
were continued in effect by an Act of 1789 and its main provisions
were extended to lands south of the Ohio by the Aet of “lay 1790.

It is curious that no mention of the Federal power to prevent the

expansion of individual 8tates 1s made in the Federal Constitution
Rach new "territory" 1s governed by officers appointed by'congresq

(1) See Ordinance of 1787. McDonald, Select Documents and Statutes
Vol. 11. no.4
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unt{l it reaches a population of sixty-thousand., It is then
gréﬁtod SQIr-g?;?rnment and independent statehood on the model of
the older States. From the time when it possesses five-~thousand
inhabitants it is allowed one member in the House nf Representativels
who may take part in the debates but may not vote,

Of the existing frrty-eight, all except the original
thir?g?n and Vermont and Maine have been in this manner "born of the
Union," and the parental tie has not bacome irksome as it has been
automatically discarded when the State came of age. It has been
however an important foroe zg;atrcngthening of the Union and its
significance was realised by Bismarsk in 1870 when he formed
Albace~10rralno into Imperial territory.

Lastly the paramount influence of the States is seen in
the conditlions which are necessary to amend the Constitution. A
written Constitution placed beyond she alteration by any single
Leglslature has been adopted in all its rigidity by the Unitead
States. "congrégz, whenever two-thirds of both Houses shall
esteenm 1t necesmary, shall propose amendments to the Constitution,
or on the application of two-thirds of the several states shall
call a Convention for ths propoainé?;msndmants, which in either case
shall be valid to all intents and purposes as part of this
Constitution, when ratified by thellagislature of thres-fourths of

the several states or by Conventions thereof as the one or the

(1) The Ordinance contained an interestin: clause = unfortunately
omitted from the Federal Conatitution,- that no state should separate
or secede from the Union,

(2) See Appendix to Chapter 11, (3) Constitution of U,8.A.Art.5.
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Other mode of ratification may be proposed by the Congress. Provided
that no State without its consent, shall be deprived of its equal
suffrage in the Senate,"

There are therefore two leyitimate channels for tiie
initiation of amendments. Pirstly they may proeéeed by way of
Congress, Unlike ordinary legislative proposals they must be
passed by a two-thirdesmajority of both Houses. The consent of the
P resident is entirely dispensed with as the majority required in
the Homses is sufficient to paes all laws "over his veto.”

Secondly on the applicaiion of the Legislatures of two-
thirds of the States, Congress shall call a Convention for proposing
amsendments., Congress therefore exercises no discretionary powers
in regard to amendments demanded by thes State L:sgislatures. This
right of Initiative which is granted to the States as well as to
the Pederal body, has never yst been used by the States Legialaté%:a.

Proposals to amend the Constitution may also be ratified
in two ways and in two ways only. Acocording to thes principles of a
symmetrical TFederation they may not be passed by any one legislature
under the Federation. No Amendment in faot Dbeocomes law unless it
is ratified by the JLegislatures of three-fourths of the States or
by Conmentions chosen ad hoc. The latter alternative has not yet
veen adopted and would probably b8 reserved for cases of wholesale

amendment. In either instance the ultimate ratifying authority

for constituent as opposed to non-constituent laws resides in a

01). Bryce American Commonwealth. vol. l. page 365,
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three~fourths majority of the States  In fact amendments sould de
Passed independently of or even against ths will of the Pederal
Legislature. If the States were to use their constitutional
right to initiate amendments, Congress would be bound to submit them
for ratification,

Moreover, the pceople as a whole have no volce in the
matter, No popular<mnﬁor1ty can ever be large enough to pass or
t0 reject an amendment, if onanroﬁrth of the State lLegislatures are
against it, or firee~fourths in its favour., Thus the eight Mountain
States together with five of the New Fngland States - thirtesn States
in all with a population batﬁaen them of seven milliions could
successfully reject any amendment desired by the remaining eighty-
slx milliens. No acocount is taken of the population of the
State, Fach State has in the amendment of the Constitution as in
the S8aonate an equal voloca, while the voice ef the Pederation
1ta01r‘mny be disregarded.

The Constitution is extremely rigid and difficult to
amend., The necessity of two-thirds of the State Tegislatures or
of a two-thirds majority in Congress for proposals, and of three-
fousths of the State Lagizlatnren for ratification, places great
obstacles &n the path or amendment which are difficult io overoome.,
The revision of one clause is still further hedged about with
Constitutional safe-guards, “No State without its own consent
shall be deprived of its equal suffrage in the Senate¥. The
principle of equal representa’ion in the Second House of the

Tegislature must therefore remain untouched so long as ona State
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affected withholds its consent. Each State, whatever its size
is given an absolute veto in this respect,so that Delawars with
two-hindred thonusand people or Nevada with eighty-one thousand
could effectively oppose the wish of the remaining ninety-three
odd million inhabitants,

The rigidity of the Constitution is indioated by the
number of amendments which have been passed, In the whols
history of the United States of over a hundred and twenty years,
only seventeen amendments in all have been nmade to the CQnatitution,
of which ten were passed in 1791 immediately after its adoption to
rectify omiassions in the original draft of the Constitution. The
eleventh and twelfth amendments were passed three vears afterwards
and respectively reverse a Judlicial interpretation of the
Cunstitution and introduce aminor reform in the electien of the
President and Vice~President.  No other amendmsnis were added untll
the Criesils of 1860, On its termination three amendments were
passed in 1865, 1869 and 1870 referring "o abolition of slavery,
and the enfranchisemsnt of the coloured race. These ware
passsd under ahnormal circumstances and at the point of the sword.
Two other amandments were passed in 1913 which granted to the
Federation power 1o impose an income-tax and gave constitutional _
sanction to the direct popular election of Senators. Exoluding
the first ten, only seven amendments express the political history
of the Tederation, Many bitter controversies on important

questions -~ puch as the right of Congress tc estabiish a national
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(1)
bank have laft no record on the Constitnution. Many other amendments

have been proposed but have failed to obtain ths requisits majority
slther in Congress of of the States.

The Constitution is however very short and contains
rather broad general principles than detailed enactments.
Constitutional development has therefors procesdsed in the
unbiolosiocal manner of building round and on the skalston, The
anendnents to thae Constitution have besn largely supplementd by
usage, OOngr;asional regulation, and by judicial interpretations.
Xone of these can creats parts of thé Constitution, but they can
dova;ope and dirsct the Corngtituticn 4n such a way as powerfully
and materialiy to affect its meanin§.

3y usage has been eetaéiishod the dircct election of the
Preshdent by party vete which 1s epposed to the intention of the
framers of the Constitution, "The power of an eteotor to elest
is as oompletely abolished by Conatituntional understahdinga in
America as in ths royal right »f diss=nt from bills passed by both
Houses, by the same force in Englggé." Among other Conventions of
the United States Government may be inocluded ‘“he ina2ligibility of
the President for more than a second term of office; the assant of
the Senate to the President's Cabinet appointments, and the control
by a Senator of the Federal patronage in his Stats] the emrloyment

of Standing Cormittses in both Hruses and the importance

1) ¢f. Brycs.Amsrican Cormonwealth l. p. 390 se1.
2) Dicey Law of the Constitution p. 9.
'8) ¢f. Boutmy. Constitational Law.
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‘ot the Speaker who nominates them; the empleyment of the party
engine known as Caucuses and the party instrument of the Spoils
systom; as well as the rule that a member of Congress must reside
in the distriet and State from which he is ohosen.,
| By Congressional legislation is regulated the whole

subject of taxation, direct and indirwsct,with the exceptlon of

the Pedsral income tax, the establishment of Pederal Courts inferiof
to the Supreme Court and the assigmment of particular kinds and
degreas of jurisdiction to each class of courtgf)the organisation
of the olvil, military and naval services of the country, the
administration of Indian affairs and of the tertitorias, ~ these

- and many other matters of high import are regulated by Statutes -
Statutes "w«hich cannot in strictness enlargs the frontiers of the
—éonntitutien but which can glve to eertain provinces lying within
those frontiers far great@r importance than thay rormally poasoéaod
and by so doing wan substantially change the character of the
Gavernmiﬁ%.v

| Congressional Statutes are subjeot to revsersal and 4o
not becoms incorporated in the Constitution a$ Judioial
interpretations. These too may, and hava baen reversed by later
decisions hut they ars bn the whole accapted as fixed principles.
Aecording to the doctrines of 'impliad powers' and legallty of

means 'necessary and preper' to carry out tha functions assigned by

(1) Cf. The institution of the important semi-judicial, semd-
sxeoutive Inter«State commeroca Commission in 1887,
(a) Bryce. Am. . Con, de p03930 '
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the Constitution to the Pederation, thas Judicial Court has not
only sanctioned wide qxtenaiona of logtalaﬂvo authority in the
oormarsial, financial and military aphm"gl but has dbuilt up a dbody
of legal principles which form a largs part of ths Constitution,
It 1s acoepted that every power olaimed by the Pederation must
be shown to be affirmatively granted in the Constitution, but on
the other hand it will bde construsd broadly. Ap in Bngland, so in
the Tnited States, the Courts 4o not however pass Judgment en & law
but on a case, That is to say thay do not go out of their way to
agpert positively that a law which i ultra vires is unconstitutiong
h't on the f4drst case which comes up for trial - perhaps after a
lapse of years - the claimant who bases his position on that law
. will lo#e his ocase. Thus irportant oonstitutioenal questions as
in England,are decided in sults between privats 1ndividuagz

The position ef the Judlsiary as interpr:tsr of the rigia
Tonstitution has already been somewhat ox—pla,irggé. The Supreme
-gourt has also original Jurs.aaxetion *in all .oasas affaecting
ambagsadors, other public ministers and conaulas and those in which
a State shall be a pari(z;')', and appellate Jurisdietion in all other
cases, "in law and equity arising under this Constitution, the lawt
of the United States, and *the ireaties made under their authority,
betwean .oitizons of different “tates, an2 between oitigensg of the

(8)
same State olaiming lands under grants of different States? It is

(1) See Bryce p. 381 (8) See 3tory.Commentaries Vol.l.p 266
ia) See supra chap. 1. pJ3l (4) Const. Art. 111, s8.2. c.2. ’
5) Art, 111, s.2. ¢,
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not competent to decide cases betwsen a citizen of one State and
another Stiﬁg. ®All the enumarated cases of Padaral cognisance
ars those whioh touch the safety, peace and sovereignty of the
nation, or which presume that State attachments, State predudices
and 3tate interests might sometimes obstruct or ocontrol the
regular administration of Justioé?z The jJurisdiction of the Pederal
Judiciary is purely statutory and there is in consequence no
Pedsral Common Taw, Th&s»is administered purely by the States,
%g?'axistanae of the Faderal Courts is hased on ths

Constitution, and the independence of the judges deolarad, They
shall hold office during good hehaviour and their salaries may not
e reduced during thelr tsnure, Cengreass howsver s invested with
the power of ordalning and establishing Courts inferior %o the
Supreme Court and of determining the number and organisation even of
that Court. The Judges are appointed by the President. Congress
Las used its power to create two gradss of Federal Courts - drouit
and Distriet Courts. The Supreme Ccurt is, therefora, the head
of a largs systom of Courts and in this,az in 1ts relation to the
Constitution, is peculiarly powerful am@%g FPederal Judiciaries.

| The State Courts possess eriginal and final jurisdiction
in all cases not relegated to the Faderal Courts by the Constitution
Each State recognises the judgments of the Federal Court and of the

Courts of any other part-State , although it does not recessarily

1) Amendment X1. (2) Kent Commentaries. 1. p.320
3) Arto 111& 5010 .
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follow the decisions of the lattsr, The two judieial systems of
the State ard Federal Court: are separate and indepandent however

in claracteristic American raahioﬁ, and Congress has no hand in the
erganisation of the former. The 2tate Court may of sourse freely
give its decision on the valldity of = Federal law on whiech ne
opinion has been expressed by the Pedaral Courts, but sn appeal lies
from it to theFederal Courts in thens nages and by plain implication
from the Constitition Congress has no power to deleguic to Tiie

3tate Courts the functious of the Federal Judiciary. ’

To the United Statee belongs the credit aof having
eptablished 2 Judiciary which is an organic part of the Tedera?
GQV¢rhmant. ' The twp other parts of the Central Covernmmant -
the Execoutlve and the lLagillature - remaiﬁ t0 bs dsscribed, These
two daﬁartmantm.bﬁﬁr a resamblancs to the Znglish Censtitution,
glthough more to the theory than to the practice of 1t.

Profasuor Freamaé?gbaervos that in countries whioh are .
gufficliently developed to have a distinet Legislaturs and Executive
the differences hetween them lie not 30 mch in ths power which i3
given 10 the “xacntlve as in the nature of the hands in whichvit is
placed. Prom this point ¢ view %ths Executlive of the United
~tates i3 one at-the most dntsresting anddpecnuliar of mmdofn
instltntions. , As in the 3English thaoretical “xecutivs, powsr is
placed in the Hands of a single sfficer. The Pioaident is in
foet an.enlarged copy of a Biats Jovarner, who was in most of hias

functions an Bnglish ‘lensreh on & small scale, He is an

.

(1) Cf. Wilson, ' The State. p,471
(2) Historical Eesays, "Presidential Governmsnt",
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eizhteenth century Xing of England in republican robes, stripped

of the irresponsibility of hereditary monarchy, and shorn of the
divinity that hedges royalty. Hisprearogatives are restricted by
the participation of the Senate, and the independence of the States,,
He is made elective and responsible, his tenure of offic: is

limited and his aa1£:; is too small "to permit him to maintain a
court or corrupt a legislature nor can he seduce the virtue of the
citizon?z?y the gifts of titles of nob%%?ty for such are absolutely
forbldden." Somewhat as a Roman Consul succeeded to most of the
funetions of the Roman King, but was limited in his rower by slection
an anmial tenure and the exiastence of a colleague, 80 the American
éresident retained royal executive dutgz; but was divested of such
appendages of royalty as an herdéditary suveccession and irresponsible
tenmure,

*The President of the United States is elected for four
years, nominally by an electoral collegs, in reality direatly by
the peopls, "o feature of the Constitution met with more
approval in 1789 thah the method of Premidential election and
none has failed so signally to fulfil the intentions of its
originators. Theoretically in each State a college of electors
is chosen equal to the number of Representitives and Senators to

which the State is entitled in Congress. Rach elector was

‘:' Sam
(1) sef80 4. = 210,000, (2) %OidlBrybz.Amarican Commonwealth.
* Olele Po 0, )
(3) ¢f. Rryce ibid. () I refer of course to the theory of
Rhe English Constitutlon which however in the eighteenth century
was not so far from facts as at the present time,
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intended to exercise his independent judgment in the selectien of

a President, In practiee each party in the State 'runs' its
complets l1list of electors who will vote for th- party Presidential
candidate, and thelr election Hy the people takes place solely on
that understanding, Thus President Wilson's re-slection was
decided inventrovertibly in November 1916, by the cholce of
Pemooratic electors by the people of the States, although the electors
414 not cast their vote until January 1917, The President is also
A pre-eminently a party man, he is run by a party maohinery,
elqétad.on varty principles and if he is suecessfnl, expacted to
reward aleng party lines, He may he re-~eslected for a second term
of office but a custom as strong as law and more immmutéble
-Qpparontl&, forbids a second re-election. In 1921 Presidet
¥Wilson will be corpelled to resign and unlsss the war is speedily
terminated he will be prevented from official partieipation in any
organisation of the Leagnue of MNation- which he would see established.
During his term of office however the President is irremovable
except on impeachment, Only 653 President, Andrew Johhaon, has
been impeached, and he was aquitted through the fallure to obtain
the necessary two-thirds majority in the Senate, In case 0f the
President's removai from any reason, he is succeeded by the Vice-
President who is elected at t e same time, and is ex-officio
President of the Senate, and failing him, formerl): by the Speaker
of tii. Houss of Representatives, now by the Secretary of State.

(1) ‘
In_the President are vested all the ceréem-nial privileges

(1) Sse Constitution., Art. 11l. z.s. 2 & 3.
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and duties of the titular head of the nation, and all the executive
power of the State, with the axception of that portion which is
shared by the Senate, His péwars may'ba divided into four groups,
concerning foreign affairs, appointments, domestic admimistration
and lagislation raespectively.

The Prosident représants the nation in foreign affairs,
recelves ambassadors, issues notes to foreign courts and up to the
point of ddal&ring wsr or making treaties, he 1is solely responsible
for tha relations of the United States with foreign countries. Like
the Garman Emperor, the President is Commanderin-Chief of the army
. and navy and of the militia of the States when it is employed in
the service of the United States. The powers of the President in
foreign affairs resembles indeed those of the German ¥mperor, but in
practice his powsr has heen much less owing to the remoteness of the

United States from the centre of international agitation . In timm
of war, however or during critical periods such as the present the
President's power rises to & high level and though he cannot
sotually declare war, he can do a great dval towards hasten&n?l?r
delaying its declaration, or towards rendering peace impossibla,
Congress alona can declsare war, and the consent of two=thirds of the
Senate is necessary for the rietification of treaties. Horeover

the House of Representatives may rass resoluthons if Lt disapproves

Prowe

(1), As e.g. President Polk 1845-6, The present situation has
affordsd an excellent opportunity for an exercise of
presidential power,
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0f the direction in which affaira are tending, and since both war
and treaties, especially cormmercial treaties requir~ suplementary
lesislation and financilal means, Congres- to some extent holds a key
to the situation, The prealdent therefore has not a free hand,
but he may ignore resolntions and though Congress can prevent him
from setiling anything, they cannot prevent him from unsettling
cv.rythagéz.

The President possess<s large powers of appointment but he
sh&rop them with the Senate. *He sghall nominate and by and with
the advice and oonsent of the Senate, shall appoint ambassadors,
Jother public ministers and consuls, judges of the Suprems Court and
all other officers of the United States whose arpointment herein-
are not otherwise prdvided for; but Congress may by law vest the
qnpcintmnnt of such inferior officers as it thinks proper in the
President alone, in the Courts of Law, or in the Heads of Depart-
moggl.' The President alone has also the power to f£ill vacancies
in the Senate for the duration of the sessien,

The President and Senate hava therefore power to aproint
to most of the higher offices of the United Statas. In pracotice
the President is given carte blanche in his C-binet appointmants
which the Senate ratéfies as a matter of course, Similarly, by
what 1s known as the 'Courtesy of ths Senate'sach Serator expects
to control the offices of his own partioular State, and thus secures

a laréé»patronago by means of which he may reward the members pt hip

s a—

(1), Cf. Bryoce 1. p.54, (2). Conpt, Art 1l. Se2. Co2e
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party, A good many of the lower posts of the civil service have
been removed by legislation from the power of the President, and
are now filled by competitive examination, but he retains a wide
patronage which he 1is expsmcted to exercime in the interests of his
party. Indeed a s00d deal of his time and energy is consumed in
the satisfaction of office«seokeigz Although nothing is sald in
the Conatituéion on the guestion, the President has suoccessfully
aspérted hias rizht to remove from office, and has often abused 1t
in the spolls system,

In time of peace the authority of the President in
domagtic adminigtration is =small, ag this sphere is largely under the
control of the States, In time of war, however, especially civil
war, 1t may rise almost to the power of a dictator, Abraham
Lincoln, for example, not only suspended the writ of Habeas Corpus ch
his own anthority, but in 1862 and 1864 issued & Presidential
proclamation declaring the freedom of the slaves in the insurgent
Statesn, In normal times, the President is entrusted with the
faithful execution of Federal Taws, and it devolves partly upon him
to maintain a Republican form of Governmant in each State and to
interfere in case of the invasion of a State or upon request,of
domestic violence, The employmert of Federal troops was ordered

on the insurection in Rhode Island in 1842, but it was not fbund

necessary to employ tham, They were actually dispatched however

(1) r0rd Bryce (1.65) relates the story of a friend who mseting
President Lincéln during the war observed "You look anxious Mr.
President, is there bad news from the front? "No* answered the
President, "It isn't tho,war, it's that yostmastership at Brownasville

Ohio,"
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to Louislana in 1873. The President, like the English Crown,
possesses a remnant of judicial powsr in his right to grant pardons
and resprisves, except in cases of impeachment, for of fences against
the Inited States, A8 & mere point of interest, it may be
observed that the President and all other officers of the Federatien
rat;in the rights of an ordinary citisen in their respective States,.
The President plays an important part in leglslation,
He possesses a right of veto which 1is comparadble to, although not
the same as, the right of dissent of the English monarch, in whose
royal image he was oreated, In praotice ths King has surrendered
‘this right,put the President exercises his with greater vigour than
when it was first conferred. He may reject all bills that come
up to him from Congress and must r=turn them within ten days with
his objections. Unless they are re-rassed by a two-thirds
majority of both Houses, they fall to the ground, Thus if the Bil
is spupported by a largse majority it may be passed 'over the Present
President's veto', and this is a wiser plan than to allow the
Executive to delay legislation which may be urgant, by requiring
an interval to slapse between the first and second passing of a
biéiz The President alsc makes an Inaugural Speech in Congness
assemhled, and from time to time he sands reports on the state of
the Union,. In case of disagresment heiween the two Houses, he

may adjourn them to such thme as he shall think proper, and on

extracrdinary occasions he may specially convene both Houses,

-

(1) As e.g. in the French Conatitution of 1791.
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The President's "veto® aiffers from the theoretical royal
“veto" of Wngland, in th t the rn;lish Crown is admittedly part of
the L:gislaturae whereas the President is not, *He is a separate
suthority - the Executive - whom the people, for the sake of
protecting themselves agalnst abuses of the Legislative power, have
associated with the TLe:islature for the special purpose of arresting
its action by his diaanpraiii" He is neither chosen by Gongress,
nor responsible to 1t hé derives its authority independently,from
porular elsction, It 48 this which gives him his strength and
aacounts for the extensive development of the!'veté'power,

Indeed the Wxecutive authority of the United States
differs a3 much from the real as from the nominal Executlve of
Fngland, and the American Prasident ressmbles an English Prime
Minister as little as an ¥nglish King.

Pirstly, the r«al executive of England - the Cabinet -
is collactive, the axecutive authority of the United Siates is not.

It resides in the President alone, It i1s trus that the President
possespges what is known as his Cabinet, consisting of Heads of
eight Departments, who have indesd, owing to the physiocal limitations
of a mere human being, become rather his collsagues than his
uubordinagﬁz. It is also true that the President ohooses his
cabinet from his own rarty, that he may now dismiss the members if

he so desires, anﬂ what is more, i1f they do not agree with his polict

(1). Bryoce American Commonwealth, vol 1. p.57
(2). Cf, Wilson Congressionsl Government, chap, 1.
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1)
they usually resigs. Nevartheless no collective responsibilty or

executive authority exists in the American Cabinet. Tach Hinister
oondncts his department with 1ittle reference to the r-st, and all
ars responsible to no-ona but the President who has appointed them.
Theg r?ggmble rather the grour of Ministers which surround a Tsar
or/Sultan. The Pre=ident alone is constitutionally repponsible
for all executive acts, his cavinet is merely an extension and
exprassion of his own executiv: authority.

The American 7PFxecutive is seoondly-nondParliamantaigl
It 1s neither chosen by nor out of ﬁhe'Legialatgre. '813 of Mr.
Cleveland's Cabinat had never sat in .cengrsss'barore their
aprointment and neither the Presldent nor any officer of the United
Btaﬁzl»may be members of the Leglslature after their succession to
office, This prohibvition desiroys in consequence the
eharacteristic feature of gg} English Cabinet viz; its
rasponsibility to Parliament. The Cabinct continues in office
until it 1oses ity majority in the House; it then either appeals
against the Youss to the slectorate or resigns. The Amerilcan
President, on ths other hand, is irremovuble except by irpeachment
during his four ysars of office. He is therefore noi responsible
to the dominant party of the Leislaturs, which cannot abrid-e his

tenure of office, nor even reduce his salary, nor to ths eladtorate

sxcept at the end of his first ~ar of office vhen he is secking row.

¢1). This was not s0 in the early days of the United States Cfeoege
John Adams and his Cabinet in 1799, )

2). Cf. Bryos American Comnmonwealth VolJl. 1.50 sag.

3)e Cf. Dieay Law 0f The Consgt. chap 1l.& Appendix

4’0 Const. Artolo 3.6: 0020 (5)' I SPeak ) normal times.
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re-election, Neither he nor his Cabinet may sit in eithor House
of Congress, and they may, after the eleotion of a new House of
Representatives in ithe third ysar of the Presidential term of
office, be opposed to the party which has a majority in the more
numerous house of the Legislature, The Preasident is & party mém,
but he ia chosen not by the leading party in the Houss, bdut by the
dominant party among the reople .

It follows from the separaticn of the Logisiature and
Executive in thls manner that neither the President nor his Cabinet
can initiate any J.aguiation or suppert any proposals of their own
4n either }{ma. The President must give Congress information
from time to time and he often recommends nocessary measures, but he
has no ' power to carry them further by debate in the Housse, They
are merely "shots in the alr and may fall wgize" In fact the
President has less 1nﬂuance on the cours: of positive legislation
than the Speaker of the House of Representatives, He possesses a
great though qualified negative power however by means of his right
of vaelo,

It 18 diffioult to estimate ths power of the President ,
ags it varies according to his own psrsonal character a.nd‘ the times

in which he lives. In quiet times it is not great and after ihe

American Civil War and up to recent years the Prasidents themselves

g

13, President Lincoln made one attempt t0 submit & draft of a
| proposal but this seems t0 be the only instance - vids
Congressional Glohe Julr 14th 1862,
(2)s Bryoce Americas Cemmonwealth 1, p.50 s-q.
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have not been men of great calivre, In times of internal trouble
or foreign disturbances however, the President possesses *an
unfettered initiative by means of which he m:y embroil ths gountry

(1)
abroad or excite passion at home%

The Legislature of the United States consists of two)H
houses representing the two nec:ssary elements of a Federatiéﬁ.

The first House - the House of Representatives - represents the
Federation as a united and single whols, the second - the Senate ~
as 8 ¢olleotion of independent states, and the prorportionate
strength of these two forces of union and separation bears an
intimate relation to the respective parts played by the two Houses in
the 8ingle National ZYLegislature.

The House of Roprosentatiigg conalats of memhers
apportioned according to the Yopulation of the States in a
proportion decided by Federal law. It consists at present of
four hundred and thirty fivse members, forty-three from New York,
thirty-six from Pe-nsylvania, one from Delawars and so(gg. Members
are ochosen by the electore'for the most numerous branch of the
State Leglislature; "they m?se be twenty-five years of age,citizens
of the United States of meven years standing and residents of the

State from which they are elected! The House is renswed

e — ' mp—

Bryce American Commonwealth. l. (2) See supra Chap. 1. p.17 seq,

(1)
(3) 7or aualificationn seca Consgtl of UsB.A. Art, 1, 8.2,
(4) See Statesman's Year Rook 1916.
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integrally svery two years; and in practice the o0ld House sits

and legislates for nearly four months after the new Representatives
have been chosen, and may thus in the days of its expiration pass
measures whloh(:?a electors have'virtually eondemned at the elootiom;
of the new House. The American House of Representatives differs
essentially from the Fnglish House of Commons te¢ which superficially
it bears a certain reseublance, It is not a debating body?liko the
latter, but rules through and by means of its Committees, and this
is the diatinguiahing feature o Congressional as opposed to
Parliamentary Governmnn%?) All lagiaisiion exospt that concerning.
taxation and npprapriatgﬁg is diatrib&taa among a number of
Committees, and the unity of ithe Chambsr is totally destroyed, for
the House becomes merely a "huge panaa from which Committees are
selected®, 'Tha Comuittee qyatam.moroover oramps debate, gives
facilitiss for the exercise of oorrupt influences and does not
necessarily provide for the application of the best aggilable talent
to each law. It anables a good deal of work to be overcome
however and appears at present %o be the only way of coping with

the ten thousand bills which ara introduced on the average uvoryvgzzga
It is through the Committees that the Legislaturs comes into

contast with the Executive, and receives from it necessary
information, The Commitiees are appointed by the Speaker, and

this power, together with his mexbership of the small Committes whidch

(1) Sse Bryoes American Commonwealth Vol.l. ohap.X1lll. p.127.
2) ¢fe, ¥ Wilson.Gongressional Gowermment Ch.l.

33 Bryce, American Cormenwealth Vol.l, Ch.X}111l.

4) Bryoe, ibid.
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shapes the rules of the House, and with his privilege of "recognising
on the floor, gives him a poﬁition of preminence and of great
rolitical influenca, Unlike the Sponkor 6! the House of Commons
he iy a party manj he is chosen hy the dominant party of the
House, and he is expaeted to benefit his rarty in the composition
of the Bommattcok.

The House of Representatives losss much of the
influence and power of the House of Commens owing to its failure
to represent or to affect the Covarnment of the 4ay. It s more
exclusively a legislative, not as the Honsse of Commons, a gﬁturning
body. There are parti#a, in faot the whole administration is one
huge party mmchine, dbut no narty govarnmnpt, no responsibility ef
the Executive to the dominant party of the Legislature axists,
Since the Rxecutive is not reprssonted in the Housme, nor sllowed
to initiate a lagislative policy, thers ars no *Guvernment® Hiils
or "Covarnment® Bu&gsta t0 be passed. Ail propesitions are, as
it wera, private membars' bills; the nearest appmeach %o a
"rovernment*Bill® is one brought in by a leading member of the
majority in pursuance of a resolution taken in tho Congressional
cancus of tha’ party. "There is no Government nor ovposition;
naithar laaders nor whips, 8ince no member pits in the House,
thurc is no ottioi&l rapresantative of the party which for the time
heing holds tho reinas of tho Exscnutive, Neither e thpra any
unoffioial naproscntggave; as far as the majority has s ehisf, that
ghief is the 82:2¥°”"'

(1) Bryce The American Commonwaalth, Vol.l. chap. X111,
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(1)
The Second House of the Legislature - the Senate -

represents the ssveral States in equal proportion. It 1is acorposed
ai present of ninety-six members, consisting of two from each
State who arc. since 1913, chogen in nanme and 1nvtaot directly by
the peopls of the Statéz Every eandidate must be thirty years of
aga, an inhablitant of the State from whieh he 1s chogen, émd &
citizen of the Uﬁitnd States of nine years standing, Senators
are re~sligivle for eleotion and in the small States are usually
re-glectad, Each Senator is chosen for six ysars, but enly one-
"third o the House is renewed at a time, so that the Senats is &
‘permanent body and ia influenced less by popular fluotuations of
epinion. Like the House of Representatives, it works through and
"4s 18d by its Conmittees,

' Rach House decides its own disputed electlions, rules of
procedurs, and shall assenmlile at least onoe a year. The mmsmbers
of both Houses are granted freedom of speech andfranarrest except
en chargs of felony, treason or bpesch of the pesce, and both
Represeniatives and Senators receive a salary from the Federal, not
from the 8State Treasury. The House of Repressentatives has
in addaition powser to choose its own Speaker and other officers.

The President of the Senate is chosen by the peopls, for he is the
vice-President of the United States.,  He is therefors an exception

4o the prinoiple of Senatorial Membershlp and has only the ocasting

N

21; Gonstitition of UsSsAe ATrt.l. 8.3
2) Amendment XV11l, 1913,

e - - il . ——y '
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and not dellverative voto,

Roth Houses together form the lagislature of the Unitod
States and ars gompztent to legislaie on all matters asaigned to
the Tedsral vnigi? All laws must receive the President’s consent
hnuuiar, unless they are re-passed over his veto by a two~thirds
majori%y. The two Fouges possess co-ordinate lsgislative powers
excent that all money bills mmst, in English fashion, orig§nﬁt"5ﬁ
the Heuse'of the Representatives, although they'EAQ'be anended,
in contrast to Australian tractice, by the Senste,

The House of the Representatives posezses ithe 5016
risht of Lmpeachment, bot with this excepilon, its powers are
purely legislative, The Senate however, derives its chief
gtrenzsth from its non-legislative tnnctions:

Firstly,it alone may try impeachments. For impeache
ments. ars conducted on lines m:ch resembling those followed in
Pneland. They are reserved chiefly for pelitical offences, which
are thus removed from the cognisance of the ordinary Courts. Most
%enators&mozaover,.have besn lawysre and are therefors well
acquainted with the prineiples of legal procedurs, A two~thirds
majority is necessary for condemnation, and the Senate can infliet
no punishment. It can only declare the accused: unfit for office,
and l2ave him to be punished by the ordinary'Ceurta for any
indictadble offance he has commuitted.

The Senate possassas no other judicial powers, i:i has no

-y -

(1‘ Conﬂtitﬂtiﬂn Nf UeS.A. Art.l. s.8
(2] Sce ante chap.ll, p.81

e d
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appellate funetions snch as the Wouse of Lords and the Bundesrat.
The Senats, as already deseribed, shares the Executive .
power of the President in matters relating to treaties and
approintments, In thqsa functions it stands alone, a eurious
anomaly among Second Chambg%;. Oripinally eonsisting of twenty-six
‘mombars only, it wag indesd intsnded to reproduce fhther the
faat:wes of a Governor's Co'mcil or Rnglish Privy Council uh}nh
should restrain and advise the Txeentive rather ﬁhan those of—tha
- Housa of Lords. It has heen ypraised as the "Master-plece ote
Conetitution lakers," as the ona thoronghly successful institution
which has Deen =stablished since the tide ofgbmdorn demooraoy
beagan to flow. Partly from its Executive and 3ndiaiul ﬁwvera.
and parily from its permanent character and small agﬁzand in
oonseqﬁenca agreatar corporate spirit, it possesses, compared with
the Touse of Represantatives, which is five times as large and is
conatontly eaangsing, a strength and inflneanee unknown to nmost
gecond Chanb rs, T+ derivas nn power morecvar from an hereditary
or offieisl character; there 1is 11ttle differanuo of polétical
or social somplexion bhatwaen the twe Fouses, and both rest upon
sleotlon, | Tha Convention which fromed the Cenmtitution had five
; aims 11 visw in thelr creation ef the Senii;,ana they havs heen all
m-re or less completely ranlised. It stands for the State |

intarests and concliliates them by equal representation, it is a

(1) cf.Marriott. Becond Chambers., (2) U.8.A, Senate has ninatywsi§

. members, tlie House of Lorde 820, ard the Pednoh Senate 300 - and
(3) See Federalist. IX1,- IXV, (the Bundssra‘. 61
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Counoil qualified by alaa'and experience to cheek an& advise the
President in the exarciss of his exscutive funations, and it prevents
an abuse Of his power by impeachmentj it restrains the popular
Houge, and it provides an element of stability in the Goverrment,
"T}:is English Consthtution is framed upon the principle of
choosing a single sovereign and making it geod, the Amsrican upon
tae principle of having many and heping that their multitnude may
stone for ithalr ini‘ariorg;“. Lord Bryce expressas the same
sentiment when s says that the Goverrnmmnt of the sUnited States is
vassd upon the philosophy of Montesquien and ‘theology of Ua.liﬂ‘n
'tjhe theory of tha separation of powars sombined with the dccirine of
original sin. In imitation of what mas falsely considered 't.h;a‘
secrat of English freedom, the three branches of Poderal Governmente
the Judiciary, the Legislature and the Executive -~ were made as |
independent as possible of aach other. The Judges were to hold
office for 1ife, and Congress and the Prosident to be chegen
geparately by tne paopla.  Eaﬂh nowever has received power
sufficient to =nable him to restrain the inherent tendencies %0
abuse of the other two, Federal Law determines the organisation
of the Courts the President together with the Senate appoints the
Judges and politicul cases ara removed fran,thuiryaphnre and
confarrad on the Senate, Each House of the iugislatura is

~estricted by the other and hoth are restrained by the President's

e AP G B - oo O

1) Baéehot. The Enpgtish Constitntion P.286,
o). Bryce. American Cormonwealth.




Chapter 11, THE UNITED STATES OF AMFRICA 95

Power of vate, The Presfdential Zxsecntive is limited by the
rarticipration of the Becond House of the Legislature, and lastly
the Federation and the States on a large scale exercisse a mutual
check upon each other, The whole system is a ocolleotion of checks
and balances,

The Constitution of the "nitad States is sometimes spoken
of as 1f 1t wsre a "pudding made to a recipe” and independent of all
Ameriocan experience, Both in its Yederal nature and in its more
detniled provisions 1t is, on the contrary the issue of a roal
growth as mach as the Pnelisgh Government, The men who framed the
Constitution were undonvbtedly influesnced by Bhglish Inatitutigi;,
and ?mglish Common Teaw, and in sueh features as the rosition of the
Courts, and ths financial privileses of the *lower House% the
American Constitution closely resembles that of the Mother Country.
Navertheless 1t was based on Colenial rather than on English
experience, and 1t was construetsd rather on the model ﬁf‘tha States
than of Fngland, The President is an enlarged Governor, the
featureg of the Tepglslature are reprodﬁn#d from the bi-cameral

Tegislatwms of many of the Statey, and adapted to a Pederation,
The Constitntianhitaéif in an extension of a stwtclchértcr. The
wofk-of the oconvention was ¢ne of sslection rather than of ereation,

and®*ite success is not of invention, hut the success of jndgment,

gelective wisdom and practical saracity."

£ -~ W e e - s meame wwem s v w - e e M

(1)e Especlally hy Commentsr-ies such ~s Blackstonna,
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ENTRANCE OF STAT®RS INTO TVE "HION

Appendix

A« Original Thirteen States formed United States 1789

l.
a.
S
4,
8,
6,
Te
e
9,
10,
11.
12.
13.

virginia..‘.....‘.......(1‘0v?)
Massachusebts...........(1620)
NQW HampahireooQo..lil!’(lazs)
Naryland................(1632)
ConnectiCUt.............(1633)
Rhode Ialand'...........(lﬁas)
vorth Carolinf..esess..a(1663)
NQW Ybrk....-...........(1664)
NQW Jerﬂﬁyoo.-.........o11664)
DOLAWAI@.e.caveenrssssea(1664)
South Carolina..........(IGVO)
Pennsylvanitecceceasesos {16531)
Gaorgia................'(1733)

Admitted Snbsequently to TTn&on.

» New States

"

14,
15.
16,
17,
13,
19.
20,
2l
22.
23.

24,
23.
26,
27
28,
29,
LI
31,
32.
33.
34,
35,
36,

Vermont...admitted to U'nion 1791
KentuoXyecesooeeereosensonessl798
TeNNABBE8Ressescctnccsoscaseal?9B
ohio.".'....‘.....".'....0‘1802
Loui'idnaOOQooooooaonoo..ﬂ..lglz
Indianﬂd-................woolalﬁ
MissippippPile.ceie v coosseslBl?
'Illin°13loo00.00..00.0.0100.1818
Alabm‘........‘;.........1.1819
Maine,. {originally part of)..1820
( Massachusetts)
Wissourio.................1;1881
Arkansas............,...@.5@1856
MiOhiganaoonooooqcvtt¢totocola57
Florid&..................5.;1845
Texas...l.."'.‘.i..........‘1845
IUWB...............o...-..o.1845
TigcomBAin.sierei i et eeeelB4R
California.............,....1850
Minnesota........o.-........1858
(03 o T: 4. )+ TS S T
KanSQSQQ.onoococouooo-onoo..lsﬁl
Vent Virginia........-...-..1863
Hevld&-.......-............Jl?ﬁs

(1)
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R. Naw States Admitted to Union (continued)

37.
38.
39.
40,
42,
43,
44,
45,
46,
47,
45,

1ebraska...admnitted to Union.1867
COLOradOesssascssssansvsessseslB7b
whahington...................1889
Ncrth Dakot&oooaoooooutoooaoolqeg
MONtANR.ssesesaseseocsvesssse1B89
IdahO..........‘.............1390
wyomingoocnu--.o..ooo.oao.d"lago
LTtmoocaaoooo.oooooo.oonto..'lggﬁ

Okla}lom;Oooooonocooooc-00000190"'

New MQxICO.--............-.--1911
Arixona.‘...'....‘...........1912

Appendix

(11)"
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The history of the United States of America illustrates
the process of the formation and develormeot of a regular
Pederal State, The history of Switzerland is marked by a no
less oertain growth in Federation. America, by its size and
yopulation. its commeroial and international importance, in ite
connection with England and British Colonial policy, possesses
many claims to prominence in the civilized world over the little
Swiss commonwealth in the heart of western Furope, but it was
given the first place in a study of Federation chiefly because
it presents the earliest and closest approximation to the modern
Yederal ideal. The American Colonles, inhabited by a people
who have long boasted of their political genius, and se;arated
by an interval of distance and time from most of the entanglements
of Furopean politics, attained rapidly to the maturity of modern
Federalilsn, The Swiss Federation is nearly five centuriss older,
but it remained so much the longer in a rudimentary condition and
did not become a real Federal State until fifty years after the |
formation of the United States, Its situation in the central
watershed whence flow rivers of Germany, France, Italy and Austria
necessitat~d an intimate connection with the history of Kurope, and
exposed it to a serles of influences which have never directly
affected America, Modern Switzerland has succeeded to & vast
historical herlitage which has moulded its present form, and
consequently modified its practiecal application of the Federal
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principle, In thelr historles must de sought the explanation
of the differences between American and Swiss Federation. Yor
not only do the States of Switzsrland ﬁoasaaa records of an
intensa loeal history resembling in some oapes that of the Italian
or ancient Greek City States, but they have participated also in
most of the wider experiences of Rurope, from the Roman domination
of the first century to the French of the Napoleonic era, The
birth and separation of modern nationalitiee which issued out of
the conflict between Roman and Teutonic civilizations, had
consequences for Switzerland, in view of its situation on the line
of division, as wvital ag for any othar ¥uropean State. It was
incorporated in the Emplre of Charles the Graat'and in the revived
and more German Fmpire of Otto 1. In the twelfth and thirteenth
centuries soms of its states took an active part in the struggles
of Pope and Fmperor, on the side of the latter; in the fifteenth
the Confederation aided Louis X1 in the destruction of the middle
Burgundian Kingdom of Charles the Bold, and in the gixteenth tﬁoy
sharsd in the victories and defeat of Francis 1 in Italy. Although
Tuther rspudiatod the doctrines of Zwingli, the religious movement
which the latter reformer inspired in Switzerland is only an
important expression of the wider Ruropean movement of the
Reformatlion. The influence of the Counter-Reformation was
equally active in the formation of the Borromean Leagnue and in the

(1°
slliance of the Roman Catholic Cantons v4th Spain. Switzerland

"

(1) Von Ranke, History of the Popes. Vpl., 1..p.510
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like Europe had its religious wars, ending in a settlement
essentially similar to that of the Peace of Augsburg; it had its
aristocracies and peasant risings. .

After the defeat of the Swiss armies at Marignano in
1515 and moré especially after the confirmation of Swiss
independence in 1648, the Confederation beg;n to withdraw from
active participation in Furopean conflicts and to adopt that
" policy of neutrality which it has since more or less pursued.
In 1ts persistence in this course it plays a role in modern
Rurope for which it is by its geographic:l situation eminently
fitted, and, to a limited extent, may be considered,to inherit
the position of that middle Kingdom of Burgundy the sastern
portion of whioch it now includes within its territory. Neverthilem
although the Eonfederation from this time began to prefer
officially an attitude of neutral independencse, 1ts soldiers, who
had won renown for their military prowess, were hired as
mercenaries by foreign countries right into the nineteenth
centuryfz) It was the Swiss Guards of the Tdlleries who were
megsacred by.the French mob in 1789, Moreover, even the official
neutrality was strongly modified by the acceptance in the
eighteenth century of what was almost a French suzerainty,. A

small but significant expression of this dominance is contained in

— -

(1). See ¥reeman. Historical Geography Vol. 1.
(2). Prohibited by the Constitution of 1348 ,
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the substitution of the French word “canton® for the German word
"0rt® hitherto applied to a Confederate state. This French

. influence may be sald to culminate in the demooratic risings in
1798 and in the formation of the Helvetic Republic. with the
rest of ¥urope, Switzerland felt the will of Napoleon and shared
in the reconstruction of Xurope on his fall. The events of 1830
and 1848 in Prance found an echo in Switzerland as in other
countries, but from this time Switzerland confirmed still more
striotly her neutrality, which was now guaranteed by the Powers,
and withdrew herself to a still gresater seclusion. Thus
Switzerland has the appearance in many ways of a Rurope in
miniature, for most of the greater Furopean upheavals have left
a deposit in Switzerland.

The Swiss Cantons h;vo attained Pederal unity by a
gslow and somewhat fortuitous process during prolonged historical
associatlion, There 1s no such thing as a Swisslnatig%)in any
put the political sense , and in that only from the fourteenth
century., The cities and rural communities of which it is
composed were until the end of the thirteenth century separate
bodies,‘connected with each other in no other way than by &
common allegiance to the Empercr. Yor, together with Germany
and the greater part of Italy, the states of Switzerland all formed
part of the Holy Roman Empire, and most of them were included

within the administrative district of the Resser Duchy of Burgugég

The Swiss do not in any way represent the tri
slvetil of Caesar's time. d rive of the

(2). See Map. Appendix 11,
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Cities such as Zurich ang Basle won, in common with many other
cities in the Fmpire, the privilege of " Reichsfreiheit™ or
direct dependency on the ¥mpire and, especially after the sxtinctim
of the Burgundian Ducal House of Zaringen, the same favour

was extended by imperial grant to rural cormunities such as
Schwyz and, in a modified form to Uri. Many parts, howaver,
such aé.Untorwaldan, Lucerne, Aargsu, still retained the double
feudal relation of anlindirect dependence on the Emporbr and an
immediate subordination to a local ecclesiastical or temporal
lord. The significanc= of the connection of the Swiss Cantons

| with the Empire lies in the fact that the cause and object of the
formation of the lLeague was the endeavor to preserve or obtain
this privilege of Reichsfreiheit or irmmediate dependence on the
mmpcrag})agaimut the aggressions of loocal counts, particularly
of the Count of Habsburg., Somewhat in the manner of Prussia

in later timés, the House of Habsburg aimed at connoéting up ,

by the conquest or purchase of intervening territories, its
original possessions at the junction of the Aar and the Reuss with
those in the Tyrol, more recently acquired with th< Dukedom of
Austria. It was to the frustration of thls'purpose that the
first permanent League of the Three Forest Cantons was formed

in 1291, In consequence, many wars were waged with Austria

(1). This is the real object and attainment of their I,

the alliance of the Three Forest Cantons in 129) seems 33633' put
little more than a mere League for self-protection "propter
maliciam temporis® - see Text of alliance 1291. ,
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(1)
during the fourteenth and fifteenth csnturles but by the middle

of the latter century the confederates, who had in the meantime
been joined hy other st:-tes, may be said to have attained the
rosition of immediate deraendenc: on the ‘mplre, to the exoclusion
of all claims of Austria, The Dukes of Austria had, however,
often worn the Imperial Crown and the connection had the double
effect of causing rival candidates to the Fmpire to encourage
the growth of Swiss indepsndence, and also of weakening the
prestige of the Imperial name in the ayes of the @onfederates
themselves, Moreover with the actual decline of the Imperial
Power a position of immediate dependence meant practical
exemption from all authority whatever. When th:refore in 1499
the Emperor Maximilian in accordance with his legal right imposed
a tax upon the Confederates in cammon with the rest of the Empire,
the Swiss asserted claims to complete inderendence and suceesfnl’y
regieted him, The confirmation of the independence and
sovereignty of the Confederation in 1648 was therefore merc¢ly
the puplic recognition of a fac'’ already accomplishad for nore
than a hundred years. Like the Netherlands at the other end of
fermany, though in a different manner, the Swiss Confederates had
gradually broken away from &n original dependence on, and
connection with, the Fmplrs.

The Confederation howsver has reached its present form

and numbers only by a very giadual and slow development . or

(1). Ses Chronological Table, Appendix 1 3.
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rather b;zla‘. lon- serles of develomments stretching over five
centuries. In its earliest condition it wae merely a League
of the three Forest Communities of peasants on the borders of
Lake Lucerne, These "Urkantone", the original cantbns have
formed the soul of the Confederacy and it is to them and around
them that later members have adhered, and the significance of
their position has been recognised in the adoption of the name
and golours of one of them - Schwyz - by the whole confederatiéﬁ’.
The three Forest Cantons remained alone for forty years however,
until in 1332 Lucerne joined then, Twenty years after the
important oity.of ZArich and wlthin the next two years three
other States were added to them, For one hundred and thirty
years no new members wers admitted to the League, and then their
number rose rapldly to thirteen during the next twenty years.
This number of full members was preserved without alteration for
over two hundred and eighty years down to the Revolution of 1798,
and the Confederation expanded only by means of alliances and
conquests., These allied (Zugewandte Orte) and subject atafea

were united with thirteen governing states in the Helvetic

Repuplic and on its dissolution were formed, in 1803 into six,

(1) See Table, Appendix 1lA.

(2). Not officially however until hineteenth century, in
practice from middle of fifteenth century. Until this time the
name"Confederates!Bldg=nosgen® whence 'Huguenots'y oath-bound
was in common use. '
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and in 1814 into nine, sovereign Cantons equal in position to
the original thirteen. It 18 these Cantons which constitute
the Romance elements of the present ¥ ederal State. All the
governing members of the Confederation wers Germanic, and its
first donnection with Romance lands was in the way of conquest
or rotection, There were no soverdign States other than
German until the Act of Mediation,

The Confaderation moreover was only one of many similar
leagues which were formed in Italy and in Germany during the
chaotic times of the decline of the Imperial power. The
success of the Confederates arainst Austria at Morgarten in
1315 or at Sempach in 1336 has points of resemblance to that of
the Italian Republics against Frederiock Barbarossa at Legnano in
117, The Swiss Confederation or as it was called the 014
League of High Germany had connections with Mthlhausen, Rothweill
and other towns of the Swabian League, The lLeagcue of 1291
itaelf whioh is usually consldered as the origin of the
Confederation was only the renewal of former Leagues which had
lapsed. Unlike the League of Hansa Towns, the 0ld Wigh
German Leacue did not depend on trade for its existence and was
not therefore affected by the opening of new trade routes. Unlike
other leagues too, it consisted of rural and civie communities
and it had the additional great advantages of a continuous
territory and mountain defences, The Bwiss Confederation
however was not without civil wars, suohuas the one between

Z8rich and Schwyz in 1460 or the religlous wars of the sixteenth
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and sev:ntesnth centuries, though they did not permanantly destroy
the Confedsration. .

Nevertheless the preservation of Swiss unity for so long
& period 18 extraordinary in the 1light of the fallures of similar
Leagues, for, down to 1798, th: Confederation was only a very loose
assembly of sovereign States. Its very looseness seems to have
been its salvation, The members were not all of one kind, there
were aristooratic cities 1ike Zfirich and Berne and r#ral democracieg
like Schwyz, and though all the members were allied to the Forest
Cantons, they were not, mntil quite late in the history of the
Confederation, all allled to each other, They occupled different
rositions even within the Leagus itself. There was no uniform
bagis of membership to which all members had to subscribe; the terms
of admittance were very different for powerful cities like Ztrich
and small rural cantons such as (larus.. The only law of the
Confederation consisted of the geparate treatics which the members
made witﬁ each other and the common chatters and conventions which
from time to time some or all of them drew up together, They di
not even all particlpate in the common undertakings of the
Confederacy, and twoe or three fraquently carried on war in the
name of the Confederation, Moreover the so-galled common domains
were not common to the whole Confederation but ware held in

1)

subjection sometimes only by two or three mambe#s.

The only Federal machlneary was a Diet which represented

(1), See Table. Appendix 1.
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the members and was held once a ysar at Basle and on other occasions
in other places. It conducted the rudimentary judiolial procedure
of the @onfederation, by m-ans of its power of Federal interventlon
or mediation in disputes between the Cantonsa, It recelived the
the reports of the balliffs of the common domains ~nd possessed

a wide sphere of legislative activity. It directed forelgn
affairs, dispatched embassies and concluded treaties, though its
power was limited by the right which some of the more powerful
members retained of forming separate alliances, It appointed
frontier forces and dsfences, and after the system of the
'Defensionalet had been adoptgé) it assesged the quota of troops
which each canton should contribute, It rezulated trade and had
regard to trade-and public health and morals. It passed
resolutions against vagrants, beggars, thieves and tinkers, as well
a8 concerning the isoclation of persons suffering from infectious
digeases and the stoppage of traffic during prevalent epidemics;

it prohivited srearing and indecent clothing; 1t lssued orders for
the repairs of the main roads of the Confederation, and its consent
was ﬁeoessary for the raising of all tolls or the introduction of
new ones, and it frequently made arrangements on matters of coinage.
Fven religlous qu«stions were sometimes dealt with by the Federal

(2)
Diet.

In spite of its wide power of passing resolutions it had
1ittle authority. The delegates could only act according to their

instructions and failing these, they were unable to conclude any

definite business, but were gaqupalled to rafar all resoluti _
Yi). In practice the system failead.s (2) ¢f. Amtliche Abscheide.
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back to their }eapective states for acoceptanc-, Moreover the
resolutions which were passed ware oarried out or not by the
Btates according to their individual inclinations. Decrees
worﬁ issued such as the one in 1515 declaring that the minority
should be bound by the decisions of the majority, but they
remained unexecuted. Tor the Swiss Central Diet shared the
common weakness of most rudimentary Confederations,- there was
‘no executive machinery. It had no power what:ver of enforeing
1ts enactments, no offieers, nc judiclary and no federal army;
there was no publie treaaury‘or national mint, mexsly & central
intermittent assembly of powerless delegates who passed
resolutions which they were unable t0 make binding upon the
Cantons.

The Confederation continued in this form with
temporary rupturas down to 1798, In that year the subject
states who had revolted under the influence of French Aemocracy
ware liberated and added to the existing Confederatsd States,
The whole wan:mformed into O:’ne Single and Indivisible Helvetic
Republic, with a two-chambered legislature and a Directory of five.
The Cantons were deprived of their separate independence and
formed into administirative departments of the Republic, and
governed by prefectis appointed by the Directory. It was the
first time that the Confederation had possessed real unity and
state machinery, but they were opposed to its inherent centrifugal
forces and ware moreover associated with the arms and plunder of

a foreign ocongueror, They were resisted by all but the
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liberated States, until in 1803 Napoleon himself intervened and
established a compromis< by the 'Act of Medistion', The suhject
states were formed into six new Cantons, and certain French
democratic principles were proclaimed, but the old Cantonhl
soveréignty and the 0ld Federal Diet in a modified form and
with greater powers, were restored, and the Cantons themselves
reverted to such aristocratic features of former times as guilds
and patriclans, In 1815 on the fall of Napolean the
Confederation by the 'Fedsral Pact' restored still further
pre-revolutionary conditiong,and the neutrality of the
Confederation was guaranteed by the powers on condition of
maintehance of cantonal sovereignty. Nevertheless the
emancipation of the subject states was confirmsd and the memory
and experlience of union and of effective governmental machinery
remained.
For over thirty years the Pederal Pact formed the

sole Yederal connection of the Cantons, This connection was
shaken in 1830 by internal demooratic risings in the Camtons and
finally dissolved by the war of the Sonderbund in 1847, The
success of the party of union however secured the estahlishment
in 1848 of the first native Federal State. The movement was
opportune for neighbouring countries were engaged in suppressing

internal disturbances. Even in this form the Pederation was

far from rcalising a mature ¥ederalism such as that of the

Tmited Stat~s. Nevertheless the central Federal authority

constituted a real state with a legislature aﬁd executiv -, and
. b
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the important revision of 1874 and subsequent amendments have
proceeded much furtheralong the l1ine of clos~r Federal Union.
The unifleation and consol ldation of Italy and Germany have'
presented more foroeibly to Switzsrland her disunion and
weakness and have prompt:d her to entrust more and more power
to the Federz1l Authority, until at the present day she affords
an interesting variation of a well-dev-loped, centralized,

Pederal State,

The history of Switzerland, though differing
fundamentally in many regpects t;om that of the United States
of Amerlos resembles it in the fact¢ that both countries paased
throggh a preparatory period of Confedération. A further
resemblance may be traced in the civil wars which preceded the

formation of closer union in the one and the establishment of
the principle of permanent unity in the other, Religion in
the war of the Sonderbund played a conatitutlional part
essentially similar to that played by slavery in the war in
America between the North and South, And in her present
Constitution Switzerland was consclously influenced by the
example of the United States. The two Federations diffar
however according to thelr different olrcumatances, Switzerland,
like Grescs, possesses naturzl features which divide her
territory into many valleys and cause her population to be
separated into small and isolated comminities, more especially

before the introduction of modern means of locomotion, No
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rhysical factor auggeats unity; échaffhausen 1ies north of the
Rhiné, Ticino is situated south of the Alps. The graater part
of her inhabitants are German in race and speech, but there is
a large French minori£§3°one canton is wholly Italian, and within
the valleys of the Grisons are to be found the lsst remains of
the Pomansch raceand speech. Federal official documents are
publishsd in Itallan, “renci, and German, and the last two
1&nguage; are officlally spoken in the Federsl Assembly. Unity
is sti111 further hindsred by religions divisions, which do not,
however coincide with racial differencas, All these =lements
of disunion muke Switzerlard more suited to a Federal than a
Unitary Governimnt but they create difficulties which Amsrioesa
almost entirely escapead.

The Swis:-Federal State consists of twenty two soverelgn
cantons. Of these three have separated' into two half-cantons,
thus making twenty five divislions in all. In Cantonal votes on

ammendments to the Cohstitution however, a half=-canton possesses

only half a vote, and 1t is repregented by only one member in the

(1), Ineidents during the present war have revealed the existence

of a wide divergences of view bhetween the two races. Both
gections are however united by a common desire o0 pressrve their
neutrality and independence, though the French and Cerman Swiss
sach fear its violation by Germany and France respsotively.

(2)., It is presumed that Itallan members underataﬁd one or
-4hg other,
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(1)
Couneil: of States. The object of thelr union is declared

to be the insurance of the independenca of the country egainst
foreign nations, the maintenanc: of internal tranquillity and
order, the protection of the liberty and rights of the members
and the proﬁntion of theilr cormon welfare. . Their purpose

is reminiscent of the preamble to the Gonstitution of ‘the

United Stntes. . Like the States of the large Amarican.Fadﬂratiaa
the Cantons of Switzerlahd have retained the principle of
soverelgnty and inderendence except when it is expressly
nurrendered%bthe Yederal Government. " The Cantogi)are

soverelgn, so far as their sovereignty is not restricted by the
radefal Constition, and as such they may exsreise all righta
which are not dolegatad to the ¥ederal Powsr®, They are
prohibited from rorming alliances or treaties of a political
character either with each other or with forelign oountricﬁ?)

An interestiing survival of the old times of Confederation however,
is expresssed in the exception to this rule,‘whioh still permits
tthCantona to make agreemantg with one another on subjecots
partaining to logislaiion, jJustics and administration, and

in exceptional cages to enter into traatias with Poreign countries
concerning matters of public economy, of vicinage and of policéf)‘

Such treatlies however must not contain anything contrary to the

(1). Preamble and Aprt.8, Constitution of 1874.
(2). Art. s

is;. Art.
« Arts, 7 & 9.



Chapter 111. " SWITZFRLAND 109

Union or the rights of the Cantons and must be submitted to the
Yederal authority which may assist their exsoution or forbid it
if theme rights are violated, Ko Canton ﬁay maintain more than
three hundred permanent troops without the permission of the
Pederal Government nor may it arm in oase of a dispute with
another Cantggz All Cantons are required to sxtend the
legislative and judicial rights of their own cltigons to 61tizena
of other Cantons, m?g?glly to respect and enforee vallidity of each
other'scivil judgments and to render mutual aid in case(gg
attack in accordance with Federal directions. No Canton may
‘axpel a Cantonal citizen from its territory or deprive him of
citizenship. All internal taxes on property leaving one Canton
for another Qnd all rights of first purchase of citizens of one
Canton againat those of another are aléo aboliahgzz Pinally
the Cantons must submit all disputes to the Pederal authority
and obtain from it a guarantee of their'conatitutiogiz

In certain matters, the rights of individuals are
guaranteed by thé Constitution and certain prohivitions are
Fleced on both Cantonal and Pederal authorities. A common

citisenship is declared and the equality of all Swiss bhefore

the law, “In Switzerland there shall be no subjects, nor any
(1) Arts. 13 & 14. (2) Arts. 60 & 61,
(3) Art. 44. (4) art,. 62,

(5) Arts. 6 & 14.
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(1)
privileges of place, birth, family or person." This clause is

directly oqpied from the Act of Mediation and im a significant
tribute to the influenoe of the French levelution, Every Swiss
oltizen who enjoys all the right: and rrivileg:s ¢f Cantonal
citizenship shall be capable of votins at Peder:l Blecticns but
he may not exercise¢ these rirhts in more than one Canton, and
each Canton may determine ce{g?ln regulations as to length of
settlement and property rights. ¥reedom of faith and conscience
is dzolared inviolable; no citizen shall be déprivad of civil
rights in respeet of his creed or forced to pay taxes for the
support of a religious society of whioch he disapproved, But
r811%§?5;7§ga11 not absolv: him from the performance of oivil
duties, The free exercise of religion is yermitted within the
limits of morality and publiic order with the exception that the
Bociety of Jesuits and any cther allied society are abeclutely
prohibited within Swiss territory. The establishment of new

or the restoration of 0ld monasteries 1s 1ikewise forbidden and
no bishopric may e founded without Yeaderal apptOVéﬁi Marriages
betlween membors of different churchas are declared v:lid and

(5)
legal., Traedom of the press is gusranteed, though the Cantons

ar: permitted, with the approval of the Yeda
(6)

provides against its abuse. “xceptional Courts and scclesiastical

ral authority to

(). Art. 4 (2), Art. 43

(3)s Art. 49 (4). Arts., 50, 51, & 53
(5). Art .s4 (6). Art. ss
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jurisdiction are abolished, and no citlizen shall be deprived of

his "donstitutional Jvdégz The right of citizens to patition

and to form associations is raccgnisod and frees em%gfﬁtion to

forelgn states is allowed as far as it is reciproecal. Imprisonment

for debt, corporal punishments and sentences of death for

rolitical offencrs are aboliahégz Pinally, military capitulations

or agreements to furnish soldlers to foreign countries are

absolutely forbldden to both Cantonal and Pederal governments,

and the establishmentsof gaminp houaes is lik~wise prohibited

throughout the Contedoratlég.
| The powers of the Cantoég)ara howev~r further restricted

and in the most important respect by the powers which they have

surrendered and delegated to the common F e daral CGovernment,

The union has the sole powsr to declare war and to conclude peace,

to enter into alllances, especially cugstoms and commercial treatiesge

with the exception already mentioned- and to conduct rélationa

with foreigr countries, It alone may legislate on the milltary

defencss of the Union and the disposition and organisation of the |

army, It is forbidden however to maintain a starding army,

The army of Switzerland consists of the émall rermanent contingents

of the Cantons and of & citizen militia,for all Swiss citizens are

subject to military s :rvice, To the FTederal Government is givan
(1). Art. &8 (2). Arts, 57, 56 « 62
()s Arts. 59 & 65 (4)s Arts. 11 & 35

(5). See Arts. 19,20; 8,10,28-532,3¢,38-40,64,
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exclusive po =r to coin money, issue bank notes, regulate weights
and mzasuraes and control postal and tclegrarhic servicas,

Customs and duties sre agsignéd to the ¥Yederal governmen! subject
to certein general principles 3 inter-Cantoral free trads, the
protection of home manuractures and low taxation of lmported
necessities ani rav material. It has supreame control of affairs
involving tha extradition of criminals «ithar from ths @onfederation
or from aach Canton, copyrights, bankrurtcy and patents including
the whole rangns of commercial law, and it is given a monopoly of
the manufacture afid sale o" war powdsr and spiritous 1iqnor;§l
though the.s%le of absinthe 1s .ow Jorsvidden throughout the
Gonfadaratiggz With the excepilon of the monopoly of the
gunpowder and spirits simllar powers are possessed by the Pederal
governments of the Tnlted States, but the Swiass Federal anthority
exercises many additional powers, It may legislate on the
construction and manag:oment of railways; it may pass uniform laws
concarning'mafriage, civil capacity,*heimatlosat” or loss of
domicile, and the forfeiture of ;olitiocal rights; cencerning the
enmployment of chlldren in factories, hours of work for aduits, the
.protection of employees in dangerous occupations; concerning aefirﬂs
epidem;cs end erizsctties and wide-spreoad discases such as tuber-
culesais, It may also adopt regulations as to the game 1&&33

It may create = Yederal University or establish or as«ist other

education:l imstitutions or undertake other publiec works at the

- - s amte

(1). Art. 41 and Ammendment of Art. 32 Oct. 25th 18885.
%E;' imTengmbnt 1908, ) (3), Arts. 34,64,54 ,26,& €9
. rie. H '
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axpense of the Confederation, and for this purpose it may exercise
the right of expropriation on payment of compensation. It
supervises the provision of education by the Cantons and may take
measures against thoss Cantons which do not satlsfactorily
confdrm to its regulations and it shall provide means for the
granting of certificated for t s exercise of the liberal (1
professions, which shall be wvalid throughout the Confederation .
"inelly the FYederal authority is given a general supreme super-
vigion over the water and forest police measures in the mountains,,
over the roads and bridges in whos: maintenancs tha Union may
have an interest, and over the business of emigration agents,
insurance companies and lotterles. It is empowered generally
to look after the internal and external wélfare, safety and
prosperity(g{ the Federation, and the preservation of the rights of
its citizens.

The Swiss Constitution , like that of the United
States assligns to the Federal ( overnment enumerated powers, and
leaves to the Cantons the menumerated indefinit~ authority.
The actual division differs very much however in the two countries,
The American Constitution lays down certain general prineoiples,
and assighs ocsrtain broad spheres of activity to the Pederal
authority, leaving much to later Federal legislation. The

Swigs constitution encroaches on the domain of legislation, and

contains a number of miscellansous provisions which are rather

(1)e Arts,. 23 & 27. (2). Arta. 34,365,24,37,12 & Passim,
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within. the legislative than ths constitnent realm. The Fedsral
Govsrnment 1s given duties and rowers on matters of spscisl
interest which would only be possibl- in aQFederation as small as
Switzerland, Federal sovereignty makes itself f-1t in numerous
matters throughout tﬁa Confederation, auch as foreign relations,
the army, public works, weights and measures, means of commnicatibr
and locomotion, customs, pudblic instruction and social and factory
législation. In fulfilment of its powers or in accordance

with authorlity subsequently conferred hy amendments, the Federal
Govurnment has estublished a national Bank and passed a Federal
Insurance Bil1l in 1908 whiech practically converts insurance
against accidents into a ¥ederal monopogiz It has received
additional powsrs to pass laws relating to trades and professions
and the utilisation of hydrauliec powe;§3 Although no Yederal
University has yet baen created, it controls entirely the
Polytechric Schoel at Zfrich and subsidises institutions of
higher education in the Cantons, and:in accordance with its
powers tr lagislate concerning railways, 1t has nationalised most
of the railway ocommwnications in Switzerlaéﬁ? Moreover the
Constitution requires that all Cantons shall submit their Cantonal
Constitutions and in practlce each amendment to the Yederal
Government, which is Bound to guarantee them if they contain

nothing contrary to the ie-the-provisions of the Federal

(1) Annual Register 1908, (2), Amendments 1908

(3). Small mountain and local 1lines still remain in private hands,
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Cbnstitution, if they provide for the exercise of political rights
according to Republican - either democratic or representative -
forms, and if they have been accepted by the people and can be \
revised whenever an absolute majority of the citizens demsnd 1&%
The Union moreover guarantees to the Cantong their territory, their
soverelignty within the linmits defined in the Constitution, the
constitutional rights of the citizens and the rights and privil?ggs
which the people may have conferred uvpon their publlc authorities.
The maintenance of this guarantee has given the Federal authorities
ocertalin powers of interference which have even been gxeroisod in
favour of individuals against the Cantons thamsalvegj) It
possesses greater powers by virtne of article asixteen of the
Constitution, In case of internal disorder in a Canton thé Federation
is bound to come to its aid on appeal but if thq Cantonal ’
authority is unable to ask help, the FYederal authority may interfaré
on itg own initiative and if the sgafety of Switzerland be endangersd
it shall be its duty to do sa, In thie case and in cese of any
foreign atéac!" Yederal troops shall have free passage through
Cantonal tz=rritory. In this the Yaderation possesses 9 power
which may be an opportunity for great interferance on the part of
the Pedzral Authority and a source of annoyance to the Cantog:z

The activity of the Federal Council during the present war indicates

(1). Art. 8 (2). Art. 5 (31. Se’ Lowell 11. p.186

(4), B‘%’ The threatened arrival of German troops to suppress
n

strikes Prench Switzerlandias recently aroused consideraple
resentment,
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both the extensiveness and tha elasticity of the Fedaral Power,

It coummandec the mobllisation of the foroes, prohibited dispensible
commodities and established an Import Trust to regulate the supply of
imports and exports from and to the telligerent countries; it
regulated the deficiencies of grain and created almost a Federal
wheat monopoly. In accordance with an order which came into

forece in July 1915, it has received power over individuals who
violate Swiss official neutrality; it has established = censorshlp
of the press, and taken measures to repress zsplonag:. It has
regulated the relation of debtors and creditors by enabling payments
to be deferred in order to avert a financial crisis. To lessen
unemployment it has made arrangements with»workman and employers
whose trad=s were affectsad by the situation, It had épeoially to
supplement the stock of silver coin, and to 1saue’n0tea and
Treasury Bonds of flve, ten, twenty, twenty-fivs and'forty francs.
It has cre-ated a loan Bank and contracted two ¥Yederal loans of
twenty-fiv: and forty million francs rospoetive§;2 Lastly, to maét
the cost of mouilisation 1t has for the first tims imposed a war

tax oﬁ:all fortunes over ten thousand francs and incomes o#er two
thousand five hundred frangiz Indeed during the present war the
Rederal Government has. received an inerease of powars which makes i1ty

authority felt still further throughout' the Confederation,

Although the Federal overnment possesses wide legislative

(1). See Annual Register 1914 1. 376 & 1915 p., 267.
(2). Annual Register 1915 p, 287,
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and svpervising pow-rs, the greater part of the government of
each Cantcn 1s i1 the handy of Cantonal authorlties who rossess
also vasi discretionary powers even in such matiers au education
and religion which are¢ placed under the g neral control of the
Yederation, Primary instruction is obligatory and gratuitous
and independent of religlous creed, bui the nature and extent of the
curriculum, the salaries of teachers and the gin-ral organisation
of slementary and higher education belongs to the Cantons, who
receive a grant from the Confederation only in res ect of
instliiutions of higher-laarning. Similarly there is né Yederal
State Church and violation of freedom of consclence is punishable
by the Confederation, but an;” Canton may interfere with the services
of worshipp:reg whose progeedinga endangar publie ord:r, and may
astablish any Cantonal religion. In faot, Gsnev: alons, and only
from lQO?,haa4na Cantonal Estanlished Church. Some Cantons
have one, some two and Xeuwhatel has even thraes established
religions( Protestantism, Roman and what is oalled,éhristian
Catholioisiz

Moreover the Cantons posgess great power from the fact
that to them is antrusted the exscution c¢f ¥ederal laws. TFor
though the Swigs Federal Govsrnment hag bren entrusted with wider
legislative powers than Congress, 1t possessgses muoch smoller
executive authority, The Unlted States has been pglven executive

powers to carry out its legislative decrees "hich it thersfore

(1). The Christion Catholics resemble the old Catholiecs of Germany.
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executes by means of its own officers, It taxes him through 1ts
own officers and judges him through its own courts and magistrates,
The states and the Federation work independently in different
spheres, but both have the power of coming into direct relations
with the individual citizen. The Swiss Fedexation however 1s
marked by greater legislative centralisation and greater
administrative decentralisation. The Federal Government has few
officers of 1ts own but employs Cantonal authorities to execute

its dsorees. Foreign affairs, postal and telegraphis services,
the administration of the Polytechnic School, ¥Yederal arsenals,
and the powder and spirits monopoly are oconducted by Federal officemns

but apart from these the Federal Government has scare=2ly any direct
+

s

| o
Executive functions”acts By way of insrection and suyervision.
The Vederal lagislature passes the necessary measures but cantonal

(1)
authorities carry out most of them,

The army itself 1s not entirely under Pederal Control.
The American Federation is distinguished by its small standing
army, the Swiss ¥Yederation has no standing army at all. The only
permgnent troops are the three hundred which each Canton is
allowed to maintain, In time of war, of c¢ourse, these troops
and the citizen militias and all military resources are placed under
the exclmslve control of the Federal Government, and in time of

peace all laws affeciing military organisation , the disposal,

(17.85ee Lowell (fovernm nts &nd Parties In rurops; Vol I1. 185 —
Adams & Cunningham. The Swiss Confederation, Chapter 11,
See also Constitution., Art. 64
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’equipmsnt and arming of the troops emanate from the Federal
legialaturiz This Body appointstoo the gensral staff and the
Commander in chief, but officers peneath the rank of Captaln are
still appointed by Cantonal authorities subjact to general
Yederal regulations as to qualifications and training. The Union
regulatss the composition of the army as far as possible on the
territorial asystem, its training and arming, but the Qctudl
raising of the units and the maintenance of their numbers are in
the hands of the Cantons, Th@se-tooprovide the clbthing, uniform
and subsistence of the troops for which they are subsequently
reimbursed by the Federatiéi)which'alno compensates families who
have logt Mlembers in Fedcral wars. It 4s sald that the coat of a
goldier ®elongs to his Canton and his rifle to the Federation,
The Cantons also take the nacessary steps to pravant the evaslon
of military service And collect the fine for exemption, half of
which goes to the Tederal aﬁd half tq'the Cantonal Exohequégz
Un%til very recently the redération had no power of direct
taxation. In June 1915 this power was donterred upon it and
accepted »y the people By a majority of ovaer four hundred thousand
a majority hitharto unknown in Vederal votegf) Part of this tax
wag pald Bsack to the Cantons in proportion to the amount raisod

- (5)
within thelr respective areas. Until this year the only direot tax

(1). See Constitution Arts. 18-22 and Military Law of 1907.
Lowell 11. F. 185,
2). Adams and Cunningham. "hap. X1. (3) 144,
4). Annual Register 1915. p. 267. |
(8). See Gazette de LansannasCanton Vemdols 2 Mars 1917.



Chapter 11ll. SWITZERTAND | 120

which the Confederation may be sald to have levied was the fine |
which 1t substitutes for military service and even this is collected

(1)
by tiae Cantonal authorities. . "he Confederation levies no stamp

duties. Pederal ravenugg)'are in fact derive%sgrom customs
duties, national ;roperty, posts and telegraphs,. railways, half
the exemption fines and powder monopolies. The entire net |
procéeeds of the alcohol monopoly are divided among the Cantons on
condition that one-t-nth of their roeeiﬁts is spent in combatting
the causes and effects of alcohollism, This 18 interpreted
proadly and the mon:y is used by the Cantons for various kinds of
charitable 1nstitutions. If the income of the Federal Government
ig not sufficlent, contributdons may be levied upon the Cantons in
pr0portioh to thei: taxable capaoié;!

The decisions of the Federal Courts depend also upon the
Cantons for their execution, The Federal Tridunal, unlike the
guprems Court of the United States, does not possess its own
nagistrates, and system of infarior Courts; but depends upon the
Fedoral Council which employs Cantonul machinery for the
enforcement of lis ju@n@nts(.m

The "wigs TFederation does not even possess a district
such as the district of €olumbia or a capltal such aa‘Waahihgton

over which it has exclusive and absolute control. . The Federal

(1). Adams and Cunningh\MQ Chape 2o ( Yaar Rook

(2). Yor statement of Tedersl accounte ses "witzerland.Statesmanls

(3). Receirts from posts and railways are rapidly inoreasing every
. (4). Art. Py ‘Amndmont,1885.

{:). Seolgiqell 11, 188. A.5 C. V & X . Wincheast«r 8wles Republic
P. .
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Capital after many wanderings was finally fixed at Bernes, and this
difference bhetween the position of the capitals of the two countries
is a curious and significant indication of greater differences.
The American Capital is independent of any State and under the
direct &dﬁinistration of the Federal authorities. The Swiss
Jederal headquarters are established in the chief seats of
prominent Cantons, for the Assembly and Council are located at
Berne, while the sessions of the Tribunal are held at Lausanne in
Frenoh Switzerland, With a similar purpose of conciliating
powerful interests, thebranches of ths German Federal Goverpmant
are at Berlin and Lelpsig respectiveiy but the Yederal Government
at Berne is not connected with the Canton in the same way as the
"Prussian and German Governm=nts are at Berlin,

Sinoce the Yederation possesses no executive power over
the individual 1t may well e asked how the Federal decrees are
enforced and what coercive machinery there exists for compelling
a refractory'Canton. The Yederal Council has power to summon

offenders vefore a special FPederal jury convened ''ad hoc'. This

is a very expensive process and is avolded if possible by

(1) .
submission, The Federal Government may Durther proceed to withhoeld

the s?bfidibs Aue from the Pederal Chest to a Canton for local
2 \ ;
purposes, and nltimately it sends troops into the rebellious Canton,

who "do not pillage, bwurn or kill, »ut are poaeohbly quartered there

o

1) Adams., The Swiss Confederation chap.lV,
2). Iwid.
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at the oxponéa of the Canton.and literally eai&iuto submission.
This is certainly a novel way of enforcing obedience to the law
but with the frugsal Swiss it is very,effeotgigs It is interestimn
from its resemblance to the German method of *Federal Execntion®
and is the only method yet devised of enforoing authority when the
Judicial powar is imperfectly developed. In the case of Tiecino
in lggl the mere threat of adopting this propess was sufficlient to
inspire a prompt ohadianoe but were & Canton to remain obdurate
and to take steps forcibly to oppose the ingress of Federal troops,
the ultimate issue must depend on the fortune of war. Owing to
the peculiar circumstances of Switzorland however, peaceful means
have hitherto ®esen gufficient, and a method which in the Unjited
States conld hardly be anything hut a failuya, has worked well.

In the first place the Cantons are very sm@Ql, not only absolutely
but relatively they are much smaller than the States of America.
An area of not much more than fifteen thousand square miles is
divided »mong twenty=-two Cantons, while only forty-eight States
share the three million square miles of Amsrica., Yor this reason
the presence of the Swiss Yederation is felt much more even by the
outermost States than that of the FPederal Government of the United
States, Moreover, Switzerland unlike Amarﬁca'is surrounded by
1arger and more powerful States, and is 1@35 inclined to place

herself at the mercy of these neighbours and sacrifice her neutral

TIT. TowsIl 1T, 7.197. 895 £ & .- Chap IV, —
(2)e 836 A & C. Chap.lV,
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position »y Civil War. Thirdly no Canton is allowed to kaep
more that thres-hundred permanent troops, though since the
Confederation is also forbidden to maintain a standing army this
ak¥sence of military forces pulls in two directions, Nevertheless
the greater organisation is on the side of the Federation, The
chances of resistance to the Federation are also deoreased by the
wide power of supervision possessed wy the Faderal Government.
Moreover the Courts which do not stand in gvpauition of equal |
1ndo§endenoo of both Cantons and Yederation, must accept every
Tederal law as valid though they may declare a Cantonal law invalid;
Lastly:an efficient guarantee 1s provided not only against Cantonal
insubordination but againat Federal agg;easian By the pogition and
influense of the pecples, which 1s thomuitiman sovereign of both
Cantans and Pederation and the supreme political judge of the
actions of woth authorities. The unhampered legitimate
expression of their will and opinion secures the harmonious working
together of (Cantonal and ¥ederal authorities bhoth of which are the
servants of this sovereign power,

The influence and manner of working of this sovereign
power as well ag its task of safeguarding, and aé it were, of
testing continually the machinery of ¥Yederation 1s illustrated »y
the process of amending the Constitution., The gféat difference
betwesn the American and Swiss Fedeératlon is not only in the more
extensive and more particular legislative powers thch are assigned
to the Federal Government Wut also and chiefly 1ﬁ the relation of
the Pederal and Cantonal authorities, Bothﬁthoje differences
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have baen expressed in the power which had heen assigned to the
Pednral Assembly te amend the Constitntion, to alter the charter
by which its very anthority is deternined. The American
fonz4tit-ition has hean pirces in a rosition of almoct unchangeable
sipremecy and rigidity By the difficilties and resirictions which
har the ‘vay to its altﬁratgig.' The Swiss Constitution containing
nartienlar articles rather than gensral prineiples is not so
worthy to “wa placed on a judicial pedestal and has been made more
amsnable to the ordinary lerislative process, *The Fzderal
Constitntion may he revised at ang time. Rach revision shall

take place by the ordinary method of Faderal 1eg151at§%;9 In

srite of this clause the method of ordinary legieslation is not
hylitaolf suffieient to pass lexzal amendments to the Constitution-
ut has Lcean modified m}th & view to sacuring a nore dirasct
exprregsion of the sovereign will i{.e. of the reople. quiaions
mey he initisted from tvo sourcees although the rrocedure is
£lipghtly different fmtotal or partial revisgion, | A total .
revision mny ke demanded wy cne Wouse of the Lepgislature or »y
f1fty thous:snd qualified voters. In elther cas« a porular vote
mezt he taken as to nether the Constitution shall be revised and :
42 the result ieg in the affirmative both ngsas shal? be re-electeq
to consider the revision of the cOnstitutigi. Since 1874 howevaf
no total revision of the Cons*titiutlon has taken nlace and this

powar is maeh less likely to 3 1584 thion that of Procuring

\

(1). See Bupra chap.1l,p.89(2). Arts 118 & 119.  (3) Art,120
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partial amendments,  Until 1891 a partisl revision could e
proposad only by both Houses of the Legislatur«, but in that year
an amendment to the Con?i%tution extended the right to fifty
thousand qualified voters, This is known as the popular
initlative, The demand may we expressed in general ferms or
the amendment may be presented in the particular form in whish
it 1s desired to we incorporated in the @onstitution. In the
former casge the Fedaral Chambers, if they approve the suggestion
shall draw up a proposal in the senge indicated,which they shall
submit to the psople and the C#ntons. If hoWover they disapprove -
they shall refer the question of revision along the lines of the
sugeestion to the peopls, and on an affirmative vote shall proceedto
a revision in accordance with the popular will, In the latter
case, the Chambers must submi$ the particular proposal to the
popnlar vote whether they approve or not] in case of their
disapproval hoﬁevaf they may also pubmit & contrary propesal to the |
peopls at the same time,

No revision however, whether partial or total, bacomes
legal without the approval ¢f a majority of the fotara of che
whole Confederation, and of the'majority of the Cantons, the vote
~of each Cuntoﬁ being determined my the jopular votiz_

Thig process of revision differs in meny ways from,thgf
of the United States. It is more eladborate But much easier to

put into practice and proiidos for a much more direct expression

(1).~Art. 121 as amended July Lth 1891. (£). Ivia,
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of the ropular will, As 1in thae Tnited Btat~s 30 1in Switzerland
the Wltimate ratifying authority is one which s always dispensed
with in the Tagislation o Congress and may »= in thet of the
Fedaral Assemnlyv, A5 in the United Statag »ropos-le may proceed
from a source other than :h: Federal liesislaciya, Tha
differance of the second source illusirat:s a fundanenial
diverzence In the whole guestion Bcetwsen the two Federations,
In the. UInited States 1% conslsts of the legislatures of two~third
of the geveral "tates, in Switzerland it ig'fifty'thcusand voters.
The seme difference is axpressed in the nature of the ratifying
bédy'which in Americe is the legislatures or Convention:z of the
Qtatesj in Switserland the peorle independently ¢f and as well as
the ftantons give their vots, and the vots of the Canton itself is
determined by the vote of itsﬁblectcrs,

The Swiss process is elso distinguighed by much greater
flexibility. It America o two-thirds vote of hoth Touses
or tworéh;rds of the legislutures of the States, are raqﬁirqd for
proposals and thres-fourths of tho legislatures of the States are
nececssary for their ratificaticn, In Switzerlund one TMouse alone
by & simple mejority,or not mmoch more than one-eightict of the
.popﬁlatién may yroposge amendments end a simple majority of the
populétion and the Cantons are sufficlent to retify th=», The
greater ldoseness and Tlexibility of thé Swiss Constitution is
11lustratad by ths more fraguent rvoe whizh hse been mede of the
power of amendment., Since 1874 an wmendment has been added tothe

gonstitution on the average every othesr year. They have all baeJ
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in a centralising direction and with the exeaeption of laws of an
absolute prohibitive character such as that forwidding the aale of
absinthe, have all conferrsd extra powers off the Pederal authority,
Both the 'mited “tates of America and Switzeriand have basn
advancing towards she unifiocstion; Switzerland has procseded by way
of amending, Amerioca by stretching, the Constitution.

‘The process of amendment differs from the process of
ordinary leglslation ih three ways, firstly in the power of
nne Mouse alone to formulate a proposal which must be submitted
to the people, sesondly in the obligatory referendum to the people
'and the the Cantons and thirdly in the popular initiative. Thia'
last right of thé yeople may »e exercized in Federal rmmtters only
in Constitutional questions, partly no doubt to render the
Conastitution more sensitive to popular influence and partly also
to aome extent to limif this very influence »y reatricting it
‘within the sphere of the Constitution, - The result has been
howevsr to add to the Constitution clauaés which are not constituent
in chafacter but are pure legislative proposels. In 1893 for
exanple an amsndment forhidding the slaughter of animals'by bleeding
‘was'passed by means ©f the initiative and added to the Constitution;
in reality it was & measure of persecution aimed at'Jewa. The
initiative has been used recently with greater frequency than at
firat. Three timég)ror example & demand for the adeption of

proportional representation in the Federation has ween

- s

(1). 1909, 1910, 1.914,i (and in 191'7 but the issue is yet unaecided)
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-unsuccessfully formulated by popular Initlative. In 1914 an
Initiative proposing the prohisition of games of(g?anoo in the
Casinos at tourist centres attained grzater suceess. In the
‘preeding yesr the excitement aronsed »y the St.Gotthard Convention
caused the fofmulution by popular Initiative of a proposal that

in future all questions concerning the ratification of internationa]
treaties extending over a period of more than fifteen years should
e subjeosted to the optional Reterund&gz

The Right of Initiative is closely allled to the Right of

Potitigg: the only @1fferenoe is that the first requires the
compulsory submission of the proposal to a vote, the second depends
for its decision on the will of the Chambers, The Right of |
Initiative supplements in a positive direction the power whieh is
possessed by the pegplo in the Referendum, This, a5 already
stated, is in Constitutional questions obvligatory and means that
every amendment must be submitted to the people for their

rejection or acceptance before it becomes law. It exists also
however in ordinary lLegislation in the optional or 'facultativé!(
forn, On the demﬁnd of thirty thousand voters or of eight cantg::
Psderal laws and Federal decrecs - if they are of a genora; naturg.
and are not urgent - shall be subsmitted to the people for their,
approval or rcjoctifg. On the whole laws thus submitted are

more often rejected than approved, for the Referendum is not

demanded unless strong opposition is expressed. The decision as to

6"
.
[ “~ L] |

{4 Gi8 2 Pe'78, ANE RGC18ter 1VIT T
3w The growth of the right of the ?nﬁ.iarl-to draft Bills rroméi
its right to petition, (4) Yot yet employed. (5) Art.89 Const.
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the urgency of deoreeg lies wiih the Waderpl Aggembly and hes
sonetimee hezn exyresmed arkitrarily, It j& usislly eccepted
that ferel~r »27f-dreg, tre srnusl Tvdpetl, grestions of e conflict
of antbheriticg, or the approva) of a Canton'd Cengtitution are
removed frem tha *xavcire of the Ref:rerdim, It h=& &1lz0 been
extandad tc suhventisiy yated Tar the conatruetion »f reoads and
tha dvkine of strna;izand iz 1917 or ine entprasl of war,legislation
ineressing the rates of telephonic cowvmmnigationsa to.mcet the
deficit caused by the erizis, was formally doclared uvrgent. In
order tc :1low 8 demand for the Referendr to be made,lsws and
decrass which are not urgent do not go inte erfect untii riarty
deys after they ore ragsed By thce Apgembiv.

Thus the Reforendum ie ae 1t ware <he nation’s ‘yeto'
Von the lews of the Yaderal Yegiglatiuc, The yeople possoss the
rame powers of arresting legislation &s &n "ngiish monsrech at
present in theory, end, in the time of ¥liz:zieth in prectice,
actuelly erercigad, It differs however frem the 'ricet of veto!
puch ap 'as established ir St.gall im 1831 in the Tact that
whereesg d»y the latt r a law can only be affecied in & nerative
ganse and that on)y whenan asbheoclute majority of 11 vot-rs= have
voted against it, by the former a law may bs either apyroved or
rejected aocording to the simple majority of the voites actuelly

cest, The ration assumes the ;o:itlcn of anotlisy Touvse of the

-~ e - PO .-

M = & S e 4

e

(1). See Towell 11l. 253 repiloige-ieforendim py 89«65
(2). Annual Pegister 1914 p. 373.
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legislature and the t-so rapresentative Cha hers are reduced to
that of deliverative council. In so far as thelir actlons &ars
referahle to the popular 7ill the Federal Assembly losss its
powar as a soverelgn Lecisl:uture, And though a law propoaed.
and passed by the L.:-:islaturesmay be r=joct d by the Raferendum,
& law formilated sy the popnlar Initiative requires no corraspondin
sanction of the asssembly, The situation becomss that described
in the Constitution of Zfrich, "The pnorle exercis<g the
la-making with the assistance of the State Legislaturef It alters
also the whole relation of the Le-islature to t:e Executive whioh
become the definite a ents of ilie people, At the same time 4t
increas:s a statesman's freedom since he is not exprected to resign
on the rejestion of a measure, ~nd thus discorrages the growth
of party governnment, |

The popnular power of s Initiative and Referendum
is consequently declared to lessen the responsibllity of the
Tegislature; 1t 1ls denounced for ite spasmodic activity, It
is ‘hused by liverald for ite conservative effectis. There is a
tendancy to reject on Referendum laws in any ay radical, even
including labour laws, or of a comprehensive nature as well as lawe
involving expense such as the one for an sstahlishment of a
S?ggotary to the Le:.tion &% “ashington with a salary of £2000 a

v=ar. It operatss moreover in favour of the German majority

(1)- Towall chap. x1l.
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in the Swiss portlation to the possible sacrifice of the Prench
minori%;. |

On the other hand it undoubtedly makes for the unity
of the &onfederation, emphasising the naticral as oprossd 10 the
Cantonal element of the Federal State. Thus the marria-e law of
December 1-74 and the “ankruytey 1;E?Novem»er 1849 were passed by
a majority of the people tiorgh opposed by the majority of the
Czntons as Cmmtéﬁg. It is -xiolled as the instrument and
ex:r-gsion of a pure democracy of the anclent Athenian type. The
Referendum represents indeed in curious comsination hoth ancient
and modern democracye. In the small valleys of Switzzrlard, was
preserved, as for example in the lands of t:& Forest
Csntons a primitive Tentonle democracy such as Tacitus d=scribes.
In the cities a dominant aristocracy was introduc:d during the mnidde
agaes, and nowhere in Switzerland was any rative representativa
system developed. The dele.rates from the States to the Central
Diet were only commissioned 'ad audiandum et referendum' and
possessed no power to bind thelr States in the rmwasures of which
they approved. Kepresentative inatitutions were introduced
in Switserland with Prench democracy in the time of the Ravolution
At the same time however the avsolute soverelgnty of the r<ople
and the bondagse of representative institutions was preached and

an effort +as made to give to the people a direct share in

(1). Thus the law prohibliting absinti. walch 1c arunk only in o
g; gg t§w1tzer1and was neverthedess passsd chiefly by the German
(23. Lloyd. The Swiss Democracy p.80,
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government in imitation of the ancient Greek democracy. In
accordance thersfore, not so much with historical tradition, as wiqﬁ
s belief in the direct sovereignty of the people, by the end of

the first half of the nineteenth century, the Referendum had been
introduced for Constitutdonal questions both into the Federation

and into the cantons. By the same datd’ it had also ween adopted
for ordinary laws in most of the Cantons and in the Federation it
was included in the optional form in the terms of the Constitutlion
of 1874, | ,

To the Swiss welongs the oredit of having first applied
this prineiple to ordinary legislation, It had already been
acoepted for Constitutional questions in the FPrench Constitutions
from 1793 to 1&%% and in America even sarlier, 1In 1778 the
reneral Court of Massachusetts submitted a Constitution to the
reople who réJocted it and two years later the present Constatution
of that State was passed by a two-thirds majority of the people.
Similar prooe&ura took place in New Hampahire in 1779 and 1784.
Mississippl and Misabur1 had also snsmitted thelir Constitution to
poPular approval on thelr entrance into the Union in 1817 and 1820.
The same praoticn was followed »y New York and since ﬁ?at time 1t
has become almost universal in Constitutional qneutionn. In

Wisconsin i1t has also Ween extended to the creation of banks hy

state law and the Constitution of Minnesota, after the manner of

1), viz. 1793, 1795. 1802, 1804, & 1815,
2). Lowell op. oit:ll. p.244.
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Swiss rather than of American precedent, makes certain rallways
and all appropiations from an Interhal fmprevement Land Pund depend
dependont on the popular vé%g.

Direct popular control has mmroo#er been extended to
ordinary legislation in many vof the States. . The Swiss
instruments of Referendum and Initiative have been adopted and,
particularly in the cities‘of the Western States, the right of
Recall introduced. By this process an officlal may be deposed
or 'recalled! from office on the vote of a r=quisite numher of
citizéﬁz.

In France also popular opinion has from time to time
been takon on rolitical measurce, the most famous instance weing
perhaps en-the ooup d'etat of 1851,

In Switzerland however natural and economic conditions
and the charaoter of 1ts people have combined to favour a natural
and simple democracy, and it is in this small country that self=

government may be seen in its most perfect expression,

In the actual composition of the Federal Government ﬁha‘Swias have
incorprorated som= of the more essential features of the Amarioan.
Federal State, More especlally they have adopted the.principle
first formulated by the United States of the representation of

the two distinet elements of a Federation-national Unity and state

(1), e OBernalzer - Refaerendum in ‘merloa ORap. 1l Bl180
Lowell 11. chap.Xll,
(2)e M Tilcox. Initiative and Reocall. 1912,
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1ndepehdewce 1r twe ~rervers of e Teglalature, The national
founell rovrosents the recrle of Sritzsclend in proportion to thelr
rormlation, *hr “auredl of “mtes sepresonts the Cantons, thedr
sovaragisp 4d.ntity, and ennl ‘ndeperdencs. Thezo two Chambers
farm th= Pader-1 ’gsemly, |

Mo ronregantacive to the Tlutlonal Coﬁnc¢l is apportionsd
to asch twentyethongurd of ive population, witl the condition that
each Canton rmst have ot )<agt one rﬂﬁresenbative as well as
frctions over ten thoursnd. Tz RepresentatiV@éﬂaru chosen in
Fedar-l glatriets »mich tlms jrecludes such practicus a3
gerry-mandering ™t no electeral distriet may cross tho borders of
'a Carnton, ?very mele Teisa vothr, Wit is a layman, ls @ligible
rér electioéi and every adult mal:, who By the law of this Canton
exercirs political richts, 1s a2ligihle to vote. Tha Pederal
tovarmment is competent ?o pagas unifor:a laws as to the
qalirficationg of voteig._ ™3 voting 14 1in tha hands of the Canton

ard presenis "uch wvariatiisn; w0 Cantons, t. Gall and Zfirich, have
(=)

o~

adopted thia princirlas af propartional rapresentation. The Council
is renawdd inta~s»all-r swary three years, thus sitting Jor cne year
loncer then the Touse of Represzentativ-s ir the United Ttates,
Yeamh:r3 recelve a salary froor the Federal Chest at the rate of

(4)

twenty francs for every day 6f their aztual yresengs in the JTouse,

He need not as In U.5.X, reslde In the State by which he 18

117,

(2). Constitution Arts.,Tive.11l Arts. 72«70, (chomsen,
(3). Tn 1917 & 1914 respectively: See Anmual Repister for these yeard
(4), See 2dmans & “uvoaningde o op. cit, char.lll.
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(1)

The presaent fouse cunslsis of sne "iu-d:xd and 2izhty nine a=awers,

e m e e e S

containing thirty teo frou Zsruz, tienmsy flv: fron *ﬁriczo?nd only
Onu RePregentsvive I om 5231l ﬁantons 5.6 28 Url oend Zuxt'
Swiizerland hau sdopted the L ertant p-irelypls of equal
ropr:gentaticn of e Owntons in the Stutey Councii. 7 -ch
Cantor gands two J.legateg - the iz half-Cantong sending only one
encn= %10 like the ratiopal “cuncillors vote r~t accordin: to
instructions Yut according to their individurl opinion. Thelir
qlifdcations, length cf terure, metied of =iiction, as well as
thelr saleries wic dzirrminaed, not sy the ﬁcnstitution,‘as in the
United 8tatun, but Wy tae Individrel 0 ntons fhems&lvéz; There is
a tonaency o lntroduc: & certoin undferr ity in these covditione én
Yo Ly ing them L0 in accordance with woos: in forces for the
Nationael Council. Thue rest repr-ocentativeg are now cloocted for
three yeors and tiey reccive on an avsroge a salary of twenty franc

ol 4

pooi ddem, tuodgn thic veries Troo Shictr fiines in Cereve 4o Tiftean
in Uri and Untarwaldéﬁ?

el chémbar‘choosesiﬁs iy Pragidant ¢ ns Tiew-pregldant,
In e Couneil of States «n endeavowr is m d= 0 prese:ve the
rotation of Cantonas in the cholce ol these officers, arnc in the
tational Council four ar: alectzd during the triannial Sfession wikh

tiie pame Object, In neithoer Yoian can ths Pregident be elected 6o

- - L R TR W Tet TGP SIS M . P

(1Y, Mlecre! 1914

(2Y. Stalae:m:n's Year Baok 1214,

(). Cee Conatitutinr Arts. 30, -1, =3,
(2. Statesrnun's Vear 300k 1918,
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eii}.ar office for the ensuing we-r, thoush the Vice-Preslient miy
wa @ vzrally i electad to the Prasidenc). Tath Charmers meet
at 1 a8 anen ¢ yenr, and dekate ac a viule 4n pnhlic, teoth Franch
and errin belar #ra offieisl lanmmages. A anierily ol each
e gongtitutes a aquorrm for bnglness snd s ospiipde majority is
gnTflaiont far = lese] vole, Tach Covrncell ard sver; member as
well fng lr,w Cantens B eorrasrondenas have the riph* of initiating
1eni91a*1gi{ The fwiss Toolslatrre 4@ the ~ne Wwleanmersl
Lepiglaoture of Turopann Cerstitutions in which koth Wous s pOsSBeEss
aesnlutely co~ordinate novere, Yelther Bousc eiarcises any

func*iomsg, lagislative, exenotive or judiclsl, vhich the cilrer

may not sharae, “aebh Ctounecil cives as it vere a srncond considemtion
to the nroposgals cf the other Youaa, The two "harvhers differ

tharafor- not in anv resnaet of powers or dubties But solely in the
differanaq of the element« of the P-deration wvhich they raprcgent.
Th: “asiona) 7oumeil zenr=sents the ¥ed.-atlon ws a uslt:d nation,

tha Councli of “tat=s ae a3 ~maedier of inderendent and soveraigh

Cantons. ™% formar sxprasgsass the »1l1l of tha lars:r 54 azes,
tha lattar the will ~f the swualler in comparison, In 4+¢

rerraesentation of tha Pederal prinoiptﬁ the Covuaell éf Status has
the same »asis of existonc: as the A-arical Senats. The 1atter
howsver By its organisution and *he speclal rowers vhich it hes
‘yavalvad has bécome whe mor: powerfui of the two *lonaes of Congress,

"ne Tounell of States howevar hus svak into a position of

I v SR t4s e Bn A ARTE PR m M G WD |\ MR S ewAes T S et % Gme e am e N P T ey — e

——

(1). Conmtitution Arts. 73 o o

. P

(£). Arts, ae-pq,
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comparative fnimportance; its smaller size, 1ts lack of speocial
functions, its rather anomalous composition, as well =8 the fact
“that in a Joint Assembly the President of the National Council
presides, have all combined te reduce its influence. Witk few
exceptions the chief men sit in the National Council and tend to
regard membership of the other Wouse merely as a slterring stone to
this Chamber. )

The two Mouses together form the Yederal Assembly which ,
subject to the righte of the people and the Cantons,shall exercise
the supreme authority of the Union and shall have jurisdiction of
all subjects within the competenc: of the nion which are not |
assignad to oéhar authoritiéﬁ? They 40 not exercise the executive
functions sntrusted to the EFxecutive Council though every decision
of this authority may bs revised by them, nof\the Judiclal duties
as3igned to the Fadersl Triwunal, but there is no sharp distingtion
. betwesn the wranches of the qdmihiatration, and tﬁa authority of the
Redaral Assehbly is wide and extensive., = They legialate’on all
the numerous matters entrusted to the Union, incliuding war and
peace, forelgn affairs, military and financlal subjects, and
exercise & general supervision over the whole of the administration;
they posgess algo judivial'funotiona; they act as a court of appoél
from the decisions of the Federal Council in administratdve

disputes, they decide questions as to the competence of Federal

o o QT eV g

W | —p Y

(1).See Wilson. The State p.323 Marriott Second Chambers r.127 seq,
(2).Conatitution Art, 71 & 84. - \
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authorities and they may exorcise the right of amnesaiy and pardon.
To them hav: baen entrusted also irportant powers of anpointmant
and in the sxerciss of these and thelr Judicial functions the
two Chauders ait tosethéiz They elect the mexbors of the
Yederal Council and the Federal Tribdunal, and in timz of war or
on ths mobilisation of the army they elact the Commander-in-ghief
and the ghief of the general Rtaé?j

The Federal Assembly may alsc detsermine the organisation,
mode of elecyion, and the remuneration of the Federal authorities,
and lastly they may revige the Constitution itself subject of
cours= to the chligatory Refurendun. ,

The chief diffcrence botween the American and “wiss
Yederal Machinery lies in ths r lation of the other branches of
the Govarmnment to the Legislature. The Swigs have not adopted
any doctritme of the separation of powers, as it 1s understood in
Amsrica, for the composition of hoth the Fxecutive and the Judiclary
are determined »y the Lagislature. They d¢ not stand apart with
the authority of the Constitution as their warrant.

The Executive 1ower of the Swias raderatidn is vested
in a Yedsral couno§§Zelected By the two Houseas of the Leglslature
in Joint seasion, It consists of ssvan mambors who aré eleoted.
from all Swiss citizens eligible for the National Council, in

practice usually from the members of the Legislature, who must then

(1). Constitution Art.
(2). <.g. as in 1914.

(3). Constitution Arts, 95 - 104.
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resign from the Assemhly, for no member o) the Federol Councili nay

»8 Al30 a member of eltheyr Legislativa livusu. Not mers Lhan ne
memhar may be ohosen Ifrom each Canicne. The German (sntong H&ve

had on the whole the greatsr rupressnistion, though recently ?i?ﬁr
slements of the Federatlion have received mers frequent inolusion.
The founcil is eleoted nominally foir three ywars but if ihe Poderal
/Affﬂdfégalvsd in the m-antime the new Ausenmbly proceeds to another
alectiog of the Fedsral Counoil, At the sama time the Asseuply
elects the President and a Vic«-Premident of thas Counoll who 202
r=spsotively the Pruasldent and Vioa~?r@s§dant of thos whole
Confaderation, They mAy hold offiee for one year snd sre not
2ligivle for ‘ne same position in the ensuing year, Tha 'icee
President usually succedds tc the ¥rasidenoy, although the Preaident
may not e elected Vice-Prasident, | |
7ha work of the Council is heuvy and xncluaaa bosides
purely admlniatrativw dutiﬁi, the proparatian of legislation @nd
some Judiclial funcilonsa. It is for elmplicis,y divided inte the
seven departmente of Foreign Affairs, Interler, Justice and Police,
Militery orgenisation, *inance and Customs, Indusiry and
Agriculture und Fosts and Rellways.  It¢ watehes .ver the due
ohpervance of the yprovisicons of the Constitutlon and of Federel

deorees and authorises their emacution, and that of tue judgments

Tt - SRR P M s e T TS SRR T Aesne et it v e PUEIREAS PV

{1} #. Cadlonder frem Griaons 1513, Prealdent Hottu who entsred
Counocll 1511 came frem Ticino,

(<) Thems hava now been lightened By inereasing the funetions of the
perman:nt #ffielzls, Reorganisation of itha !acnrgl Council Law

1614 whioh came inte force January 1915,
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. of the Federal "ribunal.. It axamines whether tha artlclss of
'Canﬁonal sonetitutions ars in harmony or not with the Federal
Constitution and Pedersl laws, &nd reports upon them 1o the
Federal Assembly. I%, meintains the external independsnc: and
neutraliiy and the internal *tranquillity and order of the |
Confederation and in times of danger it may of itz own authority
call out troops for the preservation of «ither, yrovided that they
4o not exceed two thousand in numbar ana a.r?eo required to gerve for
mors than ihree WG :KSe Tt ragulates also ths finances and
national investments and the organisation of the Posts and
Railways and preparss the bhudget and statement of accouniéz

It has alkso wheen entrusted with & wide domain of
administrative law, which in Gontinental fashion has thus been
gseparated from other branches of jurisprudence, It thus has
jurisdiction over such matters as disputes respecting the primary
sducation of the Cantons, freedom of commerce and trades, validity of
cantonal elections, the rights of established Swis-s and some religioue
quastloéiz In fact the Pederal ‘ouncil ls as it were the balance
wheel of the whole Swiss Fsderal organisation and is im relation
with all its parts. In this 1t more nearly resembles the
German Bundesrgth or 8econd {Touse of the Legislature, and in the
nature of aogéyof its powers it may be compared with the American

Senate, Yor the Swiss Txeoutive differs very much from the

T NEREER Tt

(1) Fee A & ! chap.lV p.198 Lowell Vol.1ll. cp.supra. p.20

(<) See Adams & Cunningheam chap. V. Lowell Vol.ll. chap. Xl. Until
1891 religious questiong concerning the prohibvition of Jesuits and
aimtlaiimattura were decid«d by the Yederal Assembly, not seldom on
party lines, |
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American. The former is alected by the Legislature, is dependent
upon it and its memw-rs are usnally ohosen out of it. . The

Anmerican Exeéutive on the other hand }s elected in practi ce
directly by the pecple, and is entirély independent of the
légiqlature and of co~-ordinate rank. Apert from the differen?;)
pased on the parliamentary source of the Swiss Bxecutive authority,
another distinction depnrates sti11 further the tvo &Xscutivee,

The Swiss "xecutive 1s collective, the American single, for the
American "cabineég)is put an emanation from the power of the
Pregident, It 18 this important function of the President of

the United 8States which distinguishes him from the Pregident of

the Swiss Confederation. The two Preaidents are doth clected,

the Swise Presldent by the Legislaturs, +he American by the p§2;1e.
They both hold office for a limited nmumber of years, the former

for one year only, the latter for four or a possihle eiéht. Both
are the titular heads of thelr respective nations, and perform all
ihe_cerimonial dutiee incidental to thelr orfggg. The comparison
may be continued no farther however; the Prasident of the United |
States is strong in the possession of large execrtiv: rewers} the
Presldent of the 8wiss Confederation is s0 wzak thst if for some
reagon his office bscomer vacant during the year it is not aven

filled up. He is not Commander-in-chief of the army, he has no

B

(1) Yor Parliamentary and Non-Parliamsntary Exacutives sse
Diceay- Taw.of the Constitntion,
2) Ses supra chap.ll.P.84(3) Xominully By a collegs of electors.
4) .. on the occasion of the visit of tha German Fupero. to
Switzerland in 1912 it was of ocourge the Praesident of the
Confederation who received him,
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power of appointment or right of veto. Wa is in fact, merely
®the chairman of the Exacutive Commities of the nation“ and as
such he trios'to keop himself informed of what his colleagues are
doinéi)but he has no greater powsr or responsieilities than any
other memxbar, For some tinme he'took charge of the Foreign Aff@irc
department of the Pederal ouncil, dut as this involv=d a constant
ohange in a sphere which pre-eminently required continuity, he does
not even rossexs this distinction over his coImmgué;. He now
reteins wha‘ever department 1 held befors nis elaction to the
Pragid ney. |

The Swiss ExXeoutive differs from the Amerlcan in both 1its
~eoliective natube and parliementary authority and in Bboth of these
qualities it resembles a parliamentary Cabhinet of ihe English type.
The resemblance disappears however with regard to one’important
characteristic, Iin which the Bwikas WXxecutive approaches the

ce. '
American rather then thse ?npgi ﬁf The essence of the rogition

of the "nglish Cabiée% ig its responaibtlify to Parliament. In
pold defiance of the dostrine of the separation of powers, “nglieh
practice 2stawllehss the closest comnnection between the Teglslature
and the ~“xecutive, 8witzerland howevar has accepted this doctrine
thourgh in a mmch mors modified form than America. As in the
Tnited State: no member of the Exmcutive_m?gwalao be a merbar of

the Legislature during hic tenurs of btfiéé; Thias at ofoe dustroys

W‘LW VT T =
2) Ses Ysedmral oancll Re-organisation Taw 19514. A . .
1015 ~oafe. g 4 San nmal Revistant

(3) I speak o7 course of normal not ¢f war oabinu+x
(4) Sse Towall 1i, Ped9v.
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& econnecilon such as that of an English Cabinst wiih its Leglslature,
The separﬁtion is not complete however. The Executive is elected
by the iegialatnre and 1tz members may sit and devat: though nqt
vote ‘n elther Touse. They too,like an snglish Cabinet prepare
je~islation which they lay before the Housus, and at times the |
rasemhly requests them by a "postulat” fo draw up & »ill on\ipecial
subjz2ote =nd in fact most measures not intreduced by the Council
are i‘efﬁg‘?ed to it hefor:: thev are discussed in the Assembly. It
has no nowar howavar to dissolve the 'gsombly, nor may it be
dissolved hy the Assenbly. In oases of disagreement batween the
tro anthoritluss, neither wranch has ~ny power of appealing to the
nation over the head of the othar, Nazl collislons therefore
practically never oocur for th= Tederal C“onncil always glves way,
ag it hasg no indapéndent aunthority of its own, If 1= nneasures
of the Psderal Council or of an irdividual Councillor ar: rejected
By the 2ggembly, neither the Council or tha partiecular member

would think of resigning ‘any more than an inglish Cabinet Minlister
would trin” of remaining in office in simllar circumstances. ‘It thi
Assembly puts forward proposals which are opposed to the éympathies
of ths Council, this latter hody nevertheles: dces its best to
corry cut ite wishee loyelly, Indeed a Federal Cuz.znci.llor' is
ratler in the vosition of s lawiyer or architect «h.c . ives advice
but i rnct obliggﬁ}iéﬂﬁié sdvice is not accartgiz Thus the Counoi]

regerinles & Poard ¢f Mirectors chosev ny » large jolnt stock

v .
m—— —— e e D ——

(1) I worrow the exoeilent gimild of Prof. Dicey quotednﬁy‘Lowell
1l. p. 199.
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(1) » | |
corran-, aud in practice the Councillors ars almost without exoeption

re=electad by each Federal Assembly. The Counell 1is therafore
rractically » pormanent dody and ive wembers are chésen more for
their azdministrative carncity tasu fur thelr prominence in any
roeliticsl party. It follows too that tha merwbers ars not
nec-saarily all of one rarty, nor even of that party which jossesses
a maJority in the Lesislaiura. The Council has habitually
containéd men from %o, aomatimég)from thren parties and at 5imes
the dominant parcy in the Fedsral Couneil has bean sprossd to the
dominant party in the LERiﬁlatu£§2 There is in fact no desire
to conceal differences, the alm h:ing rather to glve oren
represeni.tion to dlvergent views than to create a faise appearance
of harmeny as in @oalition Jaklneis. Heasureg or decrees of the
councll eranats authoritatively Jfron the Counclil as a whole and
receive %3 votes of the members, hu. Councillors are lenient
towards th- pet schemué of tlieir colleuguss and are not compelled t
to nct nft-rwards in the Chasbsr in accordancae with the vots of ths
councill, In rractice ey may sven cp2ak apainst proposals

q: the Conneil, though this is avoidad as much as possible, Thers
i howevsr ro corganiged 10licy or legislative campaign which 1s
condrict:? vy the Council and by the recaption of which it stands or

falls. e Council morecver uo more resigns if its mehsures are

-~y ~

(1) Toowdl 2. 5. 199

{23 E.c. 1391.

3 Trom 1376 - 1833 fouyr o’ gsves membars of Council sor: Libe

* durlng & decided Libkeral minority it /Legislature, rals.
he
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rejected by the peopls on Referendum, than if thesy arz disapproved
vy the Wouse. When in 1882 th: paopls r«jected & law on
Fducation the resporngible minister dida not resign. On thc contrary
the papers of the opposite rariy congratulated tnc country oo the
absence of the party system in accordance witl which the nation(l)
would have lost the services of a capable and honest adninistrator.
It is owbvious that Parliamentary Governm-nt which in
England msans government by party majoritiss no more existe ip
Switzgriand than in Americs, in fact much lzs3 se. Tha regponsie
»ility of the Amerioan Bxecuiive to the dominant party of the
Logislntuﬁe doass not axls*t betause there is no cormection bhetween
the two, and because the tenure and qualifications of each braneh
of the administratinn is Gefined in Constitutional or statviory
torms, mut the dependencea of L'« Gorvsrnment on the domirant
yarty in fha nation is s:cured within these limits, and with the'
system of spoilsm, | ; and olher party mechinery, +the influence
o; rarties in the national administration is nctoriously ac-ive,
It is 1nt?réat1ng oo to notice that th: American President like
the "nclish Prime Minister chooscs his cabinet of his ~wn political
colouf.
In Switzerland thengh parcvies exist, party government
in eithar the ¥nglish or the American sense is entitely absent,
'1he Txeoutive doas not resign vhan it is out-voted hy yarliament;

Parliament is not dissolved when 1its meusures are repatived sy the

— -

(1) Ses Adams and Cunninghwz ciiy. 1V,

.
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_ peorlq. and the eleototate ihiilt constantly rejecting laws made

by their representatives uauallyflcnds »ack those same representaiives
to serve for another term ot.yuagi?* Many factors contiibnta to

this state of"uffuirﬁ of which perhaps the chief are the presencs ¢l
thres nationalities and languages which split up the naiion inte
sections, and thb small size of the whole Confederation and of the
slecteral distriots which facilitates a personal aquaintanes with
-thn‘mbpreicntnttrea and emphasises their choice on personal rather
than an party grounds.

The third dranch of the Federal Government differs
aI%o fiom the corresponding section of the Federal machinery of the
Unfited States, The American Judiciary owes its importance to
three great cauaggz Firstly it is the guardian and interpreter
off the cénatltution:' Raised to the resition of an arbiter gotvnon
tio States and the Federation it decides whether both State and
Tederal laws are in harmony with the supreme law of the land.
Seaondly, the Supreme Court of the United States stands at the
head of & large hisrarchy of inferior Courts. It possenses
its own offlesrs, oarriess out its own judgments and ocomes 4into
direet contast with the individual. Thirdly its authority is

independent of tho Tegislature and is derived from the Constitution

——

(1) © E.g."- in 1914 when even after the excitement roused »y the
St. Gotthard Convention elsctions were only eontested in a feow
distriocts, See introd. to Deploige~Referendum in Switzerland,

(2) Ses supra. ochap. 1l. p.
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itsaiv, 1re Legisiature may determine i:s organiration and the
vxacutive muy appeint its chief officers, hut by tne Constitution
the jt‘dges held ~£%3ice durinii fj)‘OOﬁ. ?yﬂ'u;_viour, and their 5&1&!"168 may
not be cltersd uring thel- fonure of ofilice,

Ml ¥l oral Tribans) 7 ossesses none ~f these qualigicationi
Tt does nes Intaaopoest cr'guard Sl snactaty of the Constitution.
Cuntonal Conusl.utiony are oXeinod 0% by % but by the Faderal
Ccuucil. Th dag o revor 4o decloars Tadaral  Yagisiatinn
unconatititional}, for every iwv passed »y vhe Leglelature, subject
to the Jsferendii of courge roort be accupted % it as valid. It
nay Aswer:s Lsclare Cantonnl laws Lo he neconstitutional and

(1)
thercfore invalid.

Ty Féderallﬁribnnal stands salone, There 18 no
01 vnligel Hyéiuw of iﬁferibr covite i ouel for eriminel aw it 1is
dividedinto « series ef sr.cilal cours.. It nmay not cerry outl its
om o judgnmuates, for It s no officsrs, but runt derend on tihe
“ederal “ouncii for thelr enfrreensnt, it mmgt be addad foat
rec.n? 1eg131%§§on hag tended to dzsvelor and extend the organisation
of the Judicia;y.

Lagtly not ¢nly are thie membersg of ine ¥edearal Yrivunal
choassn wy thie Jegislwire tut thicels Jangth of Lers of office, as
well as t..: cuagpcsivion ard crzanisazicn of L corrin wre
deterndned Ly Lo game a‘thc ity. Cirirdnal trials rmusest rrvoeed

#y Ly ol o8 Jury, and e saderad Urithmal iz wllowad 3y the

U S S ey Wy W S [ aapiihasnatat ot JEL ) L e

—(l) r::)‘.. h ::'u.) titution Ar%: ol]s:e " OPy Tav of ,("Ws?' (R 1’_1 *v]. EJOtQ .v111
BArint.on Coxe Judiclal Pow-r and vnconstitutlonal Legislacion p,.86,
(2) Ree Tegislaylon of 1°751, 1n3¢, 1398, 1907, 191 and 1714,
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(1} o
ronstitatici Lo org nise Lts own qﬁcretariat. The Yelde: X

Tribrnal co?aists 24 prasent of drentyv-fonr meier: an. nine
snbstitutég. - v oare lsucisc for sia years Ly the rederald
A2zl in Jalut Jesslcn andare re-eligibuu > Ly mewmhe: [0 18
elicdm1lr for the ¥atlomal Council ey i3 electud to ile Irisual
wat core must be tRken Lo represent the threc naticraiitles.

Xo mernnr of Lo Fedirod Trivasal mey nold acy offies tndor Lie

vivane i1 Otnar cazliling o wisinsses
[%

&’

“nion e in oany Jontin Or
durin_ aiz tera of office, He may uct judge »1si's his paraonald
A emtonal lrterest is dnvelvsd or thwt o ails betrothed or of
g near redatlves, Tho Jugge® ar: in practice nossd rowv aser

. (3)

covmon sens: rwthoer theon for theli- legal rnd iyl dge.

£

3
’.—l

16 AnflY o nce of the ocouwst s furLu;r dininished uy the
senigmuent ¢ cortain joololsl Swnctions Lo ether bodies

with qu:gstlionus ol public lew, clvil Justice wnd sinc. the
estarlisctin.n! ¢ & wnilora civil eode in 1¢12 its power in this
doportmeas 18 nov very exitinsive - crluminal justice in cert: An

(%)
cag:s 113 L gowe ilnvtanc:s it acts as o Gourt of Aypysal. ,

I to2 Aomain ¢f public 1 4t has ~oznisance o gnestions
concaerning conli.cts of auti.ority batweer ¥ederal und Cantonuld
authorisicy, and suciy didputus betwesn Conions as are within the
doriain of 3 .N1i¢ lewe 1t iy dacide compluints ¢of Tl viclation of

the (onst tvtionuld righis i citlizone, and arpeale of privote

——r -+ M N . BRILME T WS T B S T W SRR T & MG ® - w e nw  awdrde . ey - e oa e M A e e iy e Gwe

(1) S?e‘ Constihgtion Aria. 06-109, © (2% 7rdersl “veaicatlon
Law 4010, (3) see Acem wind Cunndinnans e e

(4) ceq Cforgtitution Arts, 110 - 114 A & T ohap V.
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ocitzens on account of violation of concordats~$etwoon Canténs or
violation of international treaties. It 48 in its functions in
public law, that the Federal Tribunal most nearly resembles the
Supremo Court of the United States, |

In oivil law 1ts authority extends to cases hetwsen the
Union and any Canton, wetween the Union and corporations or private
persons when such corporations  or private persons are the plaintiffa
and the amount in dispute exceeds three thousand francs, It is
competent to declde civil questions hetween different Cantons,
between Cantons and obrporations or private parsons upoh the demand '
of either when the amount in qﬁeation excaeds thrse thousand francse
It may also pass upon questions with recard to loss of domicile
(Heimat- losat) and upon civil disputes wetwaen communes of different
Cantons. It must also decide other casea hy which the Constitution
or Legislatiem of a Canton are extended to Its competency or where
both parties to the suit demand it and the amount in dispute exceeds
three thousand francs. |

In oriminal justice with the aid of juries its
Jurisdietion extends to all cases of high treasm azaingt the
Confederation, or revolt orviolencs usgainst the Faderal anthorities,
of crimes and misdemeanours against 1ntérnationa1 law, political
crimes ot misdemeanours that are” the cause ér consequencs of such
disturbances as call for armed intervention on the part of the
Union, and lastly it shall dacide charges against officlals
appointed by a Federal anthority, upon the aprliocation of the
latter,



Chopter 111, SWITZERLAND 150

| In cages where Yederal laws have to be aprlied by
Cantonal tribunals either party has by virtus of the Federal
organisation law right to have recourse %o the ¥aderal Tribunal
acainst the judgment of the highest Cantonal authority, or the
appeal may be made direct to the Federal Tribunal without passing
first through the highest Cantonal Court of Apreal, To this -
category bhelong Federal laws respecting contraots,'cypin%ht,
protestion of trademarks, diveorce and nullity of marriage.

Yedersl law does not regulatevor interfere with the
organization of Cantonal Courts as in Germany, but on the othet hand
they are not entirely separate and imdependent bodieq within their
sphere as in the United States, Justice is administered by the
Cantons with recourse in selesoted cases to the Federal Tribunal and
in some cuses the Cantonal Courts are subordinated to the FPederal
Tribunif? Until the Pederal Civil Code of 1912 each Canton had
extensive civil rights and perhaps in no other matter were the
anomalies of the Canton and the 1nf1uenca of such forces as
feudalism s0 clearly betrayed. The Swiasxconqtitution,in
~imitation of that of the United States, requirs thai full force and
credit be given thfg?ghout the conredaratxni to the Jjudgments of the

‘Courts of each cantpn.

he-Swiss Federation 1s not only a union of demooratic
Cantons, but in a fuller sense than the United States of America

+ Adams and Cunningham Law chap.Ve Pederal Civil Code TVIX.
2)e Sae Wilson, The State. chapters V1T & Xl.
3). Constitution, Art.6l,
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1t i3 a democratic Federatlon. Not only are democratic principles
expressed in tha election of the national Counecil and in the |
eliginility of all citizens for the ¥xecutive Couneil and Judicial
Tribdunal, but more partiocularly by meens of the Refarendum and
Initiatlive, Through these instriments is asserted, as in no
other Yederation save Australia, an intimate and irmmedlate relation
betwsen the Yederal Government and the citizens of the respective
Cantcns. In both the United States and Switzerland the politiocal
soverzsion 1a'tha people, but in the former ?aderatgﬁ; the monarch
slumbers and is:slow to express his will, in th;‘latter he is ever
wakeful and demands constant attention,

Cantonal democracy 1s likewise guaranteed »y the Federal
Constitution and in most of the Cantons‘it has bheen pyeaerved or
develored to itz ntmost limits, - In the el@‘rorest Cantona the
pure democracy of'ancient Teutonic tribas;haé Paen prgs&rvéd in the
lands gemeinde and rass mestings of all tha'inhabitaé:; . In other
Cantons lepislative hodles and in some even the Executive councils
are chosen direotly by the citigens, sand the Referendum exists for
Constitutional guostiéns in all Cantons and for ordinary laws in
all except Friwourg. Swiss democracy howsvar hes its roots deep

down 'n the CGmmung which ig the smallest wnit of the Swiss

Pederal State, It 45 a8 & momher of & Comrmune that o Swiss

—

(1)eCofe Dicay Law of the Congtitution. Chap,1ll.

(2)s Ses ¥reeman's classic description in'Growth of tas English
Constitution.!
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olfiscn ultimately exercises the privileges of oitizenship and though
Federal law regulates naturaliuatie?i)tnll rights can ' only be

conferred by Cantonal or Commmnal law,

Swiss democracy is, it is claimed, the most successful in
Burope and it is the omly one which is of that pure non-represéntiliw
type which is more akin to ancient forms. It is natural to compare
Swiss and Athenian domooruggl In the anclent city state every oltizen
uhar:371n eontrol of peace and war, of finances, and military and
naval defenooj, and foreign sffairs, and in the trial of judicial
oases. He sither sxercised fhis powersdirectly or through Committees
appointed for a short time., The laws however were considered |
normally permanent and unchangsable. Syoeial formalities ware
attached to their alteration, and they were on the whole made by and
placed under the guardianship of the aristooratic Court of the
Areopagus. In Switzerland exactly the reverse is the case, The laws
are under the absolute and immediate control - as far as this is
possible - of the oitizens themszaelves, bnt'adminzatrutive affairs are
managed by a Oouncil which is the most aristooratic feature of so
democratic a Pederation. But the subordination of the Exeocutive to
the popular oontrol is in practise sufficiently secured. Switzerlamd
indeed seems to possess ths merits of ancient demooracy without the
evils of its slavery, and the advantages of modarn institutions
without their limitations of direot popular action.
NOTR Sinee this was typed there are indications that the Freﬁch

Irhabitante of the Jura district intend to separate from the German
Canton of Berns and form a new Canton of Jura.

(1) 8ems Wilson, The State. (2) of, Lowell 11. p.333 seq,
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A ADMITTANCE OF STATES
( August let 129

Y LlB a6l

( December %t 1315 STAT S} Z.Unterwalden

1 TEREE) 1.7rd
TOE 1"T,l d:,aSChWVZ

- S Sl

MIETFTY ;
%(Novemhﬂr 7th 1332 4,Tvaeerne ) TIUT
YOLL Yay 1st 1351 2. HArieh )
{ Mareh 6th 1353 8,Barne } 01D
MIBERS Teaporarily 1252)
( Finally 1368 ) 7.Zug ) STATES
dovn to { Temporarily 1352) )
g Yinally 1368 ) 8.G}arus )
1768 )
' (
{ Decembor 22nd 147 (9., Frivourg
(10.80)aurs
June %th 1iC1 11l.Dasls '
Augnust 10th 1501 . 12,.S¢chaffhausen
Daeeﬁber 17th 151% 13 Appenzall
FoO
145 Abbey o
ATILIED g 1464 TOan) of St. Gall
| ' ( 1495 NTeuchatel
STATES ( 1497 Grisons
{ 1526 Gensva
{ 1579 Bishopric of Banle

COMMON TOMAING

8) Subject to two or three states

TtzZnach and Gaster 1485-~~subjast to Schaffhausen and

Clarus

Morat, Orbe Grandson, Eschaldens and Ulens 1476

Rallinzona 1503

--=gubject to Terns and ¥ridvourg.

-==gubiaci to Uri, Tchwyz and
unterwalden
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®) Susject to more than three States

¥ree Balliwiks and Baden 1415 - The former under six or |
gseven sgates at first; divided 17121~ lower ones (Vilmergen,
Wohlen, Msllingsn and Bremgerten) remeinins only under the
reformed States ZHurich, Berne and cvl&rusj upp:r ones ¢
(Ritzkirch, Muri, Merischwand) under the RBight 0ld Stites,
BADEN at r{rst under saven then under eight, states; after
1712 subject only to Ztirich, Berne and Glarus.

Thurgan 1460 - subject first to seven, later (1712) te
v :lght “tutes,

Sargwmus 1483. - pubject first to seven, later (1712) to
eight~States,

Rheintal 1490 - subject first to seven, later (1712) to
nine States. .

B&i;gwiohs of Ticinc (Lugano, Locanno, Meaudrisio and
Maggiatal) « subjsct to twelve States.

Alllied States and Common aomaiﬁe.became sovaerelgn Canﬁons in 1803
after having been united with the Governing States in the Nelvetie
Republic of 1798,

14 St. Gall

15v Grisons

16 Aargeu

17 Thuzgan

18 Tieino

19 Vana

20 Valais

21 Neuchatel

1803

1814

[ e Lo VWY PN P ST P (e, S5 Py, BTN Py SV v,

2 'Geneva

1332 Basle

gseparated into two
Untewvaldsn

half-Cantonsg

st Nt Nat® e Yu®

Apremzell
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CONSTITUTIONAL AND POLITICAL EVENTS

1315. ¥ov. 15th. Three Forest States win Victory at Morgarten

Up to 1352
1370 Oct. Tth.
1386 Tuly 9th.
1388

1393 July 10th,.
1394 '
1415

1436 - 50

1474 - 14"

1481
1499

15123
18156

againast Austria.

Separate resistance of zlrich, Glarus, Zug and
Berna to Austria,

Monk's or Priest's Charter - Common League of
»ight 01d States except Berne and Glarus.

Viotory of Seven 0ld Stat-:s at Sempach against
Austria, :

Tictory of Seven 0ld States at Ndfaels against
Austria. Glarns rejoins Conf-derates,

Convention of Sempach - Eight 0ld States and Solsure
Twenty Years' Peace with Austria,
confederates conquer Aargas from Austria.
civil war between Z8rioh in alliance with Austrie
and on the one sidesSchwys and the Confederates on
the other.
In alliance with Yrance Swiss defeat Charles the
Bold of Burgundy. Defeat of Charles by Swiss
alone at Grandson and Morat,
covenant of Staus - Eight 014 “tates.
wabian "ar ~ Emancipation of Confedsrates from
Gernan Imperial regulations.
Italian Vars of Swiss Confederates in alliance with
Prance.
Victory of Confederates at Novara.

Defeat of Confederates at Marignano.
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REPORMATION

1519 Zwingli in Zfrich.

1528 Reformation accepted in Berne,

1529 Pirst war of religion - First war of Kappel,

Jna 26th. Peace of Kappel - liberty of each State religion declared.
TLeague of five Roman Catholic States with Austria,

1631 Second War of Kappel. Second Peace of Kappel - separate
Leagues dissolved - liberty of religion of each State
oonfirmed. . ’

1836 Conquest of Vamd by Berne,

Calvin in Geneva,

1586 Borromean lLeagues of Counter Reformation, ,
Alliance of six Roman Catholie Staies with SBpain

1648 Independenge of Confederates acknowledged at Peace of

| ‘wustphalza. _
1653 Peasahts' war in Switzerland.
1656 Yailure of attempt to tighten Confederation.
War of Vilmergen - Protestents and Foman Catholies
form separate leagues. Roman Catholiocs win supremacye
reversed in
1718 Segond war of Vilmergen or war of TOggenbﬁrg.

11th Aug.

Peace of Aaran,
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1782 April 12th. Pirst nited Helvotlc Republic.
1801 Ay 29th., "“chems of M.lanison® = compromisea.
1711 Oct., 24th Ne. soh-ms of "elvatic Niet with a view to
a "niteg State.
1302 Teb. 27th The (¥aderalist) 8cheme of Teading.
1802 Yay 2N0th Second Hrlvetic Constitution.

17035 Teb. 19th Mapoleon's "Act of L'ediation® and the "C-rzulta¥,
Constitutions ~f the Fad rasion and the nineteen
Cantons. \

1815 Aug. 7th*Federal Pact" of the twenty-two Cantons.
1832 and 1833. Unsuceessful attempts at revision of Federal

Pact.
1847 “ar of Sonderbund.

1848 XNew Yederal Constit:tion - Fadersal) Stat-,
1866 Pirast ravision of constitution (not wery puccessful)
1872 Scheme for new Constitution rejected.

1874 Ravision cf Constitution - Present Constitution accepted,
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On Christmas Day in the year elght hundred, as Pop=
_Leolll.rlaeed the Imperial Crown on the head ~f the Fing of the
Franks, there echoed through St, Peter's the ghout of the multitude,
"Karolo Augusto, a Deo coronato, magnd et pacificd impﬁratori,
vita et victoria,® early eleven centuries later a cheer which
rangs through the halls of Versalllss rroclaimed another coronation, -
vSaine WBjdstat der vaiser Wilhelm lehs hoch", The two scenes
were very diffefent. The ¥ing of Prussia stood in the place of
the King of the ¥ranks, and no Pope annointed him Protector of the
‘Toly See, and disputed with Frankish followers and Roman reorle
the honovr of his elevation. The sleotion of William 1. to the
na dignity depended obvionsly on the might of his ?ruesian
goldiers and ths wish of the Cerman Princes. The title itself
conveyed {50 fundamentally diff-rent msanings on the two occasions,
In 800 the imperial naTg‘repreaented a Burorean supremacy and the
unity of the Ciristian World. In 1871 it meant the primacy among a
number of a=@id “erman states, the headship of a united Germany whieh
as a nation hardly exiﬁted in the time of Charles the Grsat,

3ut outward differences - however many and great they
may be and ares - cannot destroy, not only the eseential similarity
in the éignifioance and nature of the two events, b1t the
prolonged and intimate historical connectlion hetween then, In

hoth cases, & new i’g%r%%%nnation were entrusted with the

- s Gpdipe . ¢ 8y e - B e meee ——

(1) ¢f. 3ryce Toly Roman “mpire p. 63.
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guardianship and reprasentation of an idea which thay alone ssemed
able %o defend. The ecreation of the “rankish ?mhi%gfyéﬁpressed'bhe
mion 'so long in preparation and 80 michty in its consequence!
of Roman and Teuton a:d announced t)}:¢ antrance of the Barbarians
into that fraitful heritapg: of the past, which they had once
helped to destroy and were no: to aild in conservinc, The
institution of the German Empire heralded a vnion of Prussia and |
Germany, which on a small scale was as long prepared and as
momentons in its results, And the second Fmplrs was the
historlical consequence of the first,

| The Roman Emmirglaa & name and a tradition)has shown an
obstinat: 1f somevhat gpasmodic vitality, Charles the Great was
styled the sixty seventh successor of Augustus. Otto 1, when in
962 he was ofowned “mperor of the "''oly Foman Empir< of ths German
nation," merely claimed to he reviving the “mpirs of Charles the
Creat, and the institution he established -~ or renewed - survived
nominally until the resignation of Franeis 1ll. in 1806. Even
 Napolson posed as a new Charlemagne, a second Cae-ar. The
German “mpir= of 1871 nev-r claimed to be & restoration of the
leg:l position of the “oly Roman Empire, which had publishsd its
extinction in 1804, hut 1t recalled the Imperial traditlions of the

(1)
past with & conscions reco-nition of its share in them, The

(1) ¢f. Bryece Yoly Roman Bmpir~. chap.XXlV; and Sorel.”"istoir- de 1a
suerr< ¥Yranco«Allemande Vol,ll. 1.l37. "La oniteur jrussien de
Versallles disait le 26 Nov. 1870,---- 'Le Saint-"pir= parait enfin
vouloir revivre sous une forme plus pratique, et yourtant plus
heureuse' ®"gtc.,
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creation of the Cerman Empire is the last of a long chain of
¢v:nts connected by an historical sequence with ths Prankish Tmpire,
Of no other State may it more truly be said that the roots of the
present lie deep in the past and that the understanding of what
is, entalls a knowledge of what has T.“:on.

Through all its vicissitudes, in its strength and in 1is
weakness the history of *The Empire" has bheen indissolubly
connected with the history of Germany, espesially from the

(1)
"revival * of Otto 1.

In the time of its greatness it gave to Germany of the
tenth, eleventh and twelfth centuries, a splendour and renown far
surpassing that of any contemporary Buropean Xingdom. For not
only was the ¥mperor, as Temporal Head of Furope, entitled to a
Precedence and, according to mddiaeval theories, a certain supremacy
over all monarchs, but his dominions stretched from ‘hs Tiber
to the Baltic and inclnded the Carolingian capital of Aachen as well {
as the mors anclent Roman seat, But‘beneath the weight of the
Roman Empire the German Kinsdem itself was crushed. When the
Bmpire had become only "a& gorgeons anachronism,” the lure of its
fame still tempted German Kings to neglect tbeir native lands and
waste their native energlies on Italian battleflalds in pursuit of it%
While France and Fngland were being consolidated under strong

hereditary monarchs, the elected King~'mperors of Germany wers

e - -

(1) See further Bryce "Holy Roman Empire*, esp.chaps.V11ll-X11l.
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fighting their way to their Imperial capital, %hich, although the
theoretical centre of their'power-wgg/ggig a geographical outpost of
their dominions. Between the civle freedom of the Itallan |
Republica, the hostility of the Popes, and the rebellion of German
nobles, by the middle of the thirteenth century the Empire had 108t
most of its powsr and a lérga part of its prestige. "It might
indeed, and so far as its practical utility was concerned, ought

now to have been suffered to expire; nor could it have ended more
worthily than with the last of the Hohenstsufen, . That it 4id not
s0 exprire was owing rartly indeed to the'belier..atill unshaken,
that it was a necessary part of the world's order, yet oﬁiofiy to
its connection with the German Kingdg;Z' It lingered on as a
German institutlon into which occasional Fmperors infused some of
their own vitality, deprived l1like the Papacy, of half its aliegiance
by the Reformation, until after 1648 it became nothing more than a.
name, a 'piecq‘or antiquarianism hardly more venerable than
ridiculous.! By the elghteenth century it was, as Voltaire said,
neither ¥dly, nor Roman nor a~ ¥mpire but merely an hononrary
appeqdage to the hereditafy dominions of the Austrian Habsburgs.

On Augist 6th 1806 the 1&9t of the Roman FEmperors - Francis 11, of
Austria - resigned the imperial dignity in the face of the new
Napoléonic Imperialism - new and yet invoking Carlingian trgditions

mora anclent than thogs of the Austrian itself.

(1) Brye«. Yoly Roman "mpire, p.:12,
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The decline of the Fmpirs meant alsoc the weakness of the
Royal power in Germany and the corresponding growth of ths power
of the noblss, The elective charébﬁar of the Empire had led each
“mperor to harter away the richts ot.the Crown to sscure his own
succession or that of his son. In practice the competition
had beaen confined to a few powerful fanilies and singgfgig middle
of the fifteenth century, the Imperial offic~ had been held,with &
brief exception, continuously by the Hababurgé}) Their policy had
been dynastic, rather than Imperial, and the hereditary succession
had not therefore strenghhened German Unity, while their situation
on the outskirts of Germany had prompted them to acquire large
non-German tsrriterics. |

corresponding to the temporal aristocracy, there existed
until the time of Napoleon a spiritual arlstoeracy no less pbwerful,
and the rises of "Imperial free cities" in th& Middle Ages contributed
. & further element to the heterogeneity of the Fmpire. The
excessive development of Feudalism in addition had caused the
frequent division of hereditary lands and the consequent nmultipli-
cation of fiefa, At the outbreak of the French Revolution there
ware in the "Empire®, which was approximately what was known by the
merely geographical expression of 'Germany', three hundred a.nd sixty
states which were practically autonowoé:?' Aﬁ thelr Héad was

Auptria which possessed the Imperial dignity and the nominal

— e e e Ot

—————-

(3) cr. T,A.L."ighaer, “apoleonic Statesmanship. Germany r.7
Timly Formation Territorials de l'Rurope. ps 290 seq.

(1) It had already been held by Rudolf of Hu.stiig &: 2arly as 1273.
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auacr;tnty over the rest, and constituted & shadowy bond of unity.
Next to Austria and a close smecond was Prussla.

In 1415 the Pmperor Sigismund conferrad the mark of
Brandenburg as an Imperial Yief, together with the Mlestoral dignity
on Frederdck of Hahonsollern,murgrave:af N8rnberg. This invasti-
ture sstablished the connection of the Hohenzollerns with
Brandenburg. This was a barren and ili~favoured land,and gave no
promﬁne of the future to which the Hohenzollerns were to guide it.
In fact during the next two hundred years At 1s only a signifioant
exéopt&pn to the division and raudaliaafion of lands whioch prevalled
among iﬁa Gterman states.‘ The Blectors preserved their lands intact
and svan sxpendsd thelr tarritories,but dnring these two canturies
the Hohensollsrns of Brandenbhurg had notAing to do with Prussias It
was not until 1618 that the Duchy of Prussia became unitad':or the
first time with the Rlectorata of Brandnnburg. On the oonversion to
Protestantism in 1585 of Albert,a memvar of another bransh of the
Hohanzollerna,the p.art of Prussia whlon he ruled as (rand aster of
tha Tautonle Order of Knights,was made an hereditary Duchy under the
suserainty of Poland. The secularlsation of eceliastliogl
or aamiooeelaaiasticai benefices was n¢ uncommon fesature of
the time. Owing to the failure of heirs in the Prussian
1ine, the Duchy fel; the the Brandenburg ' Hohensollerns in 1818,
but until that year the Electorats of Brandenburg and the
Duohy of Prussia were separate Statss ruled, as it happened by
different branches of the sans family, Until 1657 whan the Great
Elsotor secured the independence of Prussia, ths Tlectors of

Brandenburg in their capacity as Dukes of Prussia, still received:
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investiture from the Xings of Poland. The accession of the Great
Tlector in 1640 marks the beginning of the growth in other ways of
the.power or‘ﬁrandanburg - Prussla., He reécued it from the
difficulties into hich it had fallen during the Tnirty Ysars War,
and stamped on it an implicit character which was mades expliéit hy
the measures of his snccessors down to Frederiok(%;. The success
of his worR is measurad by the assimption of the royal.title by
his son in 1701. The royal title wvas taken from Prussia which lay
" outside the Bmpire, and the monarch with his own hands placed his
royal crown upon his head as a symbol of his independence and
political irrdsponsibility. Adninistrative consolldation, a
l1iberal religious policy which encouraged the immigration of
Protestant refugees especially from France, the estahlishment of an
afficient standing army, and territorial aquisitions were all
meagures and fruits of a century ‘of wnlightensd despotism*, which
made Prussia at the death of Frederlck the eﬁngltﬁgkﬁﬁﬁian power
in Germany. Frop the middle of the eighteenth century begins the
'dualism bedween thé Protestdnt Hohenzollerns of the Morth and the
Roman Cathollc H;bsburga of the South of Germany, and the policy of
opposition to Aus%ria which Frederick the Great pursued was resumed
hy Rismarck,his successor in many respects and led to XBniggritz
and Sedan. Not that Prussiain the eiwlggy be credited with th

consciousnossléf any '“erman Missiont, The aims Jf?ﬁohenzollerns

(1y cf. Marriott and Robertson. “volution of Rrussia. p,96.
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were dynastic and Prussian, They had made themselves *the brain
of the state; the military and clivil machines had béen organised inté
an efficient subordination to the common head, ths monam vho was the
impersonation of its unity; and thestat: which they had ruled
autocratically but with illumination according to the interest of
Prussia, they had converted into a power in Germany, and under
Prederick 11, in Eurox;e. ~ But it was a part of the Germany of the
day, an order ”ar Princes and dynastic Statées, with particularistic_
1nteralt'a and selfish aims. |

The tide of Prussials greatness which had risen to a flood
under Prederick the Gréht, ebbed rapidly under his successors,
"Prussia fell asleepon the laurals oét‘ Frederikok,"tha army stagnated
in a selfspatisfied complacency, and the second essentdal of the
Pruasian state = an efficient head ~ was equally wanting, for the
firast of the two successors of Fredsrick the CGreat w- .z a "mixture
of debauchery and mysticism", the second though virtuouswas gtupid.
It 18 true that the second and third partitions of Poland during the
raign of ¥rederiock William 11, addadllurge territories on the Bast
to Prussia, of which ‘nearly 8 haif has remained a perpanent possession,
But a period ’of decay and decadence set in which led within twenty
years after the death of Frederick, to Jena and Tilsit,.

A new Prussia however arose, phanix-like, from the
ashes of defeat and humiliation, The wé:nrl?i of Stein and

Hardenberg, Scharnhorst and OGneisenau, increased the revenue,

. G o e VT

e —

(1) “ee fui'thor “eeley., T.1f2 and times of Stein. Vol. 11. 220 seq.
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reconstructed the adminiatr?tive'syatem, re~organ1yed the army,
emamcipated the serfs, abolished the old feudal economic basis of
quit-rents and dues, and established a new social system. The
.reformed state became the instrument of that national uprising
acaingt the conqueror who was absorbing the lif<-hlood of the
people, and the leader in the War of Liberation. (Befreiungskrieg).
Although much of the work of Napoleon was undone by the
Congress of Vienna, a large permanent contribution towards the
unity of Germany was made during the twenty vears from 1795 to 1815 .
Thé'ppirit of liberalis  had heen awakened by the doctrines of the
Freméh Ravolution, and the spirit bf nationalism by the domination
of &apoleon. | Germany which had begun from the last quartcr of
thp}eightaenth century to have a literature of its own, received a
great artistic and literary impulse from the patrio%ic wars. Bards :
of the War of Liberation - S&nger des Refreiungskrieges -,K%rnef,
‘Schiankendorf, RUckert, Uhland, Sang of the struggles of Germany.
| Arndt's Was: 1st des deutschen Vaterland}®, 'bocamo aldnoed a
nﬁtional ory. Students' socletieg- Burschenschaften - were
formed with the aim of a national, liberal Germ;%;. Fiohte in
1807 deliversd his Addressaes to the German P eoples A "Prussian
school" of historlans arose - Dahlmann, BBhmer, Hauaser, Droysen,
Giesebrecht and later Sybel and Treitaohg%)- reoruited from all
parts of Germiny, who preached the doctrine of nationality,

stimulated it by the study of the hlatory of the Empire and called

(1) nf. Sybel 1. p.57. (2) See Gooch Hist of Hist8S8, of tle 10
czaniury



Chaptar 1V, GERMANY 1€z

upon Germany to rally round Prussia whose 'German Mission' they
prociaimed in their historias,

The political situation had developed in the direction
of simplification, Of the three hundred and sixty States only
thirty-nins were left in 1815, after the absorption of the smaller
principalities and the acclesiastical States,.

Prussia, in recognition of her sarvices, was given the - .
Rheniah‘?rovincgéz in exchange for the part of the Polish lands of
which she was still deprived. Not only were the Rhenish ‘ands Germaj
thus 4inersasing her German at the expense of her non-German
territories, but their geograprical position marked har cut as the
guardlan cf Cermany on the west,as well as on the east,and therefore
the fature antagonist of Prance, It causad the Prussiasn Kingdom to
be divided but this proved rather an advantage than a disadvantage,
for it gave an additional Justification for the annexation in 1866
of Manov:r,Mazsau &and . lands which lay betwesn the separated pleces

' "he non=erman character of Austria was lnereased by her
acquisitions in 1815, for although she had logt the Flemings, she
had ~ained Ttalians. The Holy Roman “rpire had also disappeared
and its placs was taken by a Confederation of States in which Austrig,
was given the Presidency in virtue of her traditions, and Prussia
the ¥2?9~Prosidency aBs & tribute to her services, The States

agreed not to maks war on each other, and %o submit their disputes

to the impartial judgment of the Diet. Thés assembly was a body

E As well as part of Saxony and Pomerania,
2) S8ee Hertaslet. Map of Eurppe by Treaty. Vol. l. p.202,
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of ambassadors representing the States, and constituted the only
central machinery of the Confederation, It had the power to
declare peace and war, to organise the Federal army and to make
laws for the application of the Constitution of the Confederation.,
It had no executive powers,however, or administrative officers,

- The States had éurrandered no portion of their sovereign powaers and
the Diet became merely an international conference. The States
had formed no 'Federal 8tate) but only a 'Confederation of States'.,
They were not repreosented squally in the Diet and the delegates
voted according to'instructions, features whioch have both been
retained in the preaont'Bundesrat. The procedure of the Diet was
douhle, ¥For constitutional questions and thoss relating to

peace and war, an'in plenum' arrangement was adoptad, by whilch Six
of the largsst States had four votes, five had three, and three had
two, while the remaining- twentyflve had one eigg. For other natters,
the Diet proceeded by seetions called 'curiae', in which the eleven
‘largeant States had one vote each, and fﬁg?%%§g€§ho&ght woere divided
into six groups with onefvote to each group, A unaniméus vote was
necessary for :all amendments to the Constitution, In accordance
with the newly-aroused damocrac& it was declared by the Artiole
thirteen that Assemblies ofmstates should be established in all the

States. .

Both.tho nationalist and liberal hopes which ere based

.y -

(1) See infra p.183
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or:/hceonredoratian were doomed to disappointment, The Diet became
the instrument of the re-actionary policy of Metternich, the Austrian
Statesman, 1% settled down into & slothful impotence, and resigned
itsalf to the 1nvestigation of the claims of individuals against
the old Emplire, Prussia followed in the wake of Austria,

In 1843, however, the revolution in Paris once more
roused the latent democracy in Cermany to astion, Rebellions
broks out’ in the States, pax.icularly in Berlin and Vienna. A
Parliament eleoted by universal sffrage met at Frankfort in an
attempt to realis: the national unity of Germany, It tarmed in
despalir from the Diet, whose futility was universally recogniséiz
to the only other power which scemed to offer any promise of a
fulfilment of its aims « Prussia.The members wasted precious months
in discussion and it was not until March 1849 that they took the
step of o ffering the Imperial Crown of Germany to Frederick William 1V
Ving of Prussia. By this time the risings had baaen put down ih
Vienna and Berlin - and 1t is of interest that' Bismarck's first
entry into political life is associated with their suppression - and
the re-action was triumphing. The Imperial Crown was daclined,
"becarse of the revolutionary, or at any rate, the parliamentary
gource of the offer, and becausé of the Frankfort Parliamentt!s lack
of a legitim:t: mandate owing to the want of acquiescence on the part
of the ruling houaa;?‘)' With the refusal of Frederick William 1V,
TIV 0f.The offioial dooument lssued in IB4A7T by the Prussian Govi. "Ts
the question what has the Confedsration accomplished since its birth
32 years ago during an almost unprecedentsd era of peace,for the
strengthening and advancement of Germany,no answer ocan bs given",

A.W.Ward.Germany.vol.l. rp.47 § 347. (25 Bilsmarck.adenken wund
Errinerungen. ). chap.lll also chap.Xl1ll.
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to *merge Prussia in Gtrmuny',cnded the last attanpt %0 unite Germany
cn the basis of » 1liveral denocratic naticnalism. The Germans were
unaccustomed to porular institutions and thay had used them unwisel ¥
They pald the pzoelty of their f24lure; the nti-dmocratic roaotiorﬁ
inereassd more strongly than aver, The net Austrian wlmigtor
Sehwarzznhur: only follovd i~ ths steps of lattsrnich,

In 1861, William, who had been Iispont since Octobﬂr 1858,
besame Xing df Prussia, and the next year, Bismarck, - the man whom
fouttaen years before Willinn,, than.?rinne nf Prussle, is sald te
have dubbed 'a red rgacticrary smelling of bleod' - was reds
Minister«President, Bismarck's:appointmentmark-d the sst-bHlishment
of a new regime in Prucsia whick wae *o lead iy ten yesers to
the atitutinn of the “erman sﬂwi 2 Rismarck's programe however,
vas not bagsed ~n tta "Troess Deuntachland® of ke professors and
man of letfars, nor on the plan of Fredserlick ¥William 1V, for a
dval leadership ~ Carmany by Auctrie and Prugsia, with Auetria
as Tmperisl Head and Prussiz as Imperial Cammander«in*chiagf)
nor on tha scheme o7 the Frankfort Diet ¢f Prinoes ia 1863 by
which fngtria "would have besn ths single arsx =nd Prussia
provably roduced to the runl of .:u middle Starno," hut an aolhing
less than the exclusinn of Aurtris from a unit-4 Termany based‘on
the supremacy of Brussin., Tiemareck haf reprapontcd Trossla
for some vears in the Diet at Prarkfert and hed ac: . dred a hearty
contempt for it end for the lask of independenc:c »+3 enarpr whieh
had charectericed &ho poliecy of Pruesia; up to, in, and since
the humiliation of Olmfit® - & rolicy which, as he declared,

& oo

?1? cf. Ward or.cit, n»,347.
Cf. B3ismarck Gedanken und Errinerungen, ohap., XV1l.
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*had been made in Vienna®, He had no more respect for democracy
whether "in ihe press, in Parliament or on the harriocades.® *The
German problem cannot be solved by épeeches, aaadciations and maJoriﬁ?
votes but by blood and irggi" by the foreible exclusion of Austria =
the head of the German political system for over three oigsurica -
from the new united Bermany under the lsadership of Prussis.

The political hegemony of Prussia was preceded and preparegl
by her commarcial hegemony. A customs dnion originating in
1819 in a troaty between Prussia and Schwarzburg - Bondershausen, had
develorsd especially during the thirties until by 1860 ;t 1nclu¢ed
the whole of Germany except Austria, It was purely German and
Austria was excluded on the ~round of the difficulty of either
including or excluding her non-German dominioné. The several Statex
nad entered the Zollverein for short periods at a time, but the
advantages whioh they derived from 1t, secured 1its permanence., Even
after 1866 when the Southern States were excluded from the Horth'
' German Yederation, they continued to maintain fhe economic connection.
Thus by 1860 Prussia was at the head of a commerclial union of all
Germany from which Austria was sxcluded.

The political supremacy of Prussia 1n»a united Germany was
brought about in three ways. The military power of Prussia was

strengthened; Austria was isolated by the diplomacy of Bismarck, and

then, in a war of a few weeks she was thrust out of Germany,

¢1). Speach to the Committee on the 3Budget, Sept.30th 1862. of, also
Gadanken und Errinerungen chap X1l and Xlli. ‘

(2). Cf.Bismarck Gedanken und Errinerw-c2~ chap 111 & X711 =% passim
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King wWilliam had from his accession determined on a
roorganisation of the army and it was to support him in the struggle
with the lLower Houss of the Prussian Landtag which this involved,
that Bismarck was called t0 his aeunaiﬁf) For four 'years of
confliect' the Lower Houses consistently withheld supplies, while
Bismarck and the King carried on the Governhent in the face of
their appoaitigﬁ’in accordancs with the monarohical theory. . They
inoreased and reorganised the army and after its success in 1866,
Bismarck gracefully asked the Chamber for an indemnity for the
action of the Gevernment during the four praceding yeérs. It waa-
granted with anthusiasnm,

An occanioh for « disputs with Austris soon arose, The
Two rivals had in alliance occupied the Danish Duchies in 1863 and
in 1866 they quarelled over the.r disposal. Austria however when
she was confronted with war, found herself unprepared and without
. allles. By a skilful diplomacy Bismarok had isolataed her in
Furope. Italy's adherence to Prugsia was won by the promise
of Venetia, After the 1ngratitude with which, in 1856, Austria
had rewarded the help of Russila in 1848, she could look for no
help from that quarter. QRussia, in fact, preserved a friendly
neutrality towards Prussia, in return for the sympathetic
attitude which the latter had consis$ently adopted both in 1870

she 80 far profited by Prussia's success in the Franco-Cerman War

ke T,

51 Cf. Bismarck 1bid. chap.Xi.
2) It was during *his time that Bismarck made his famous
statement about "3lo0o0d and iron®*, Cf., !‘emoirs. chap.Xlll.
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as t0 repudiate the Black Sea clauses of the Treaty of Paris of

1856, To Napolaon the chiaef cause of fear lay 'n the coneolide

ation of Gerumany, either by the union of Prussia and Austria or in

the supremacy of Austria alone ~ for he seriously comtemplated no

other possibility. I{o was not unwilling therefore t¢ sece Germany

divided by civil war and Austria weakened by a struggle with Prusss .

If, as was the most he expect:d, the combatants proved well-

matched, nhe eould play thé ar’o}.ter or incline the balancs

according to his wishes, Moreover his raspect for nationalities

which required this surrender of Venatia to Italy, and a hint ~ at

least « of 'une petite rectification des frontieres' thrown out

by Blsmarcl, helpsd to seoure the neutrality of France until it

was 100 late to remedy the evils of Napoleon's miscalculations,
The military supsriority of Prussia in the war with

Ausiria was quickly proved to an astonished world, The desire

of vBismarck not to irritat. Austria unno’cesaarny or Lo prevent

the posslbllity of futur: reconciliaiion, together with the fear

of Prench intervention, brought Prussia to a haf‘t;ofz?ﬁer the

battle of Kdniggr&tz, and a truce vas mads cq wiich tha later peaoce

was bazed, Austria surrendersd Veneiia t¢ Italy bu® she made

no tsrritorlal eession to Prusasia, Prussia annexed Frankfort

and the Danish Duchics and Hanover, Naszau, and Hesse-Cassel

which divided her dominione. Tne old Confederation was

dissolved; a new Federation was formed - from whicn Austria

was of courss exoluded - of all the 3tates north of the yain, .Bav’arig

Wurtembury and 3aden remainad outside and independsnt although they
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vere expressly left free to make treaties with the North German
Pederstion, They renewed their membershiy of the Zollverein and
their delegates attended the Pederal Parliament for the discussien of
commercial gquestions, This commercial unien whose organs were the
Bundesrat and Relschtag of the North fGerrmn Fedaration together
with the menbers of the Southern “tates paved the way to the later
political union, .
| “That a war with France would succeed that with Austria

lay in the ibmic of hiatoryfi) The dismay of France at the partial
unification of Germany and har claim for 'compoensations® aroused
the fear and strengthened the national feeling of ths Southern
Btates, while the removal of the dual system nn lenger prompted them
to look for support outside Cermany, Thay made secrst military
treatice with the North German Fedaration and the war of 1870 saw
the iroops of Bavaria and the Southsrn States fizhting againss
France on the side of Germany. The defeat of France complated
the unity of Germany. On Jenwary 18th 1871, ons hundred and
seventy years aftsr the acsumption of the reyal title by the Pirst
King of Prussis, William 1. by the cholece ¢f his pesrs was orowned
Germsn Faperor in the Hall of Mirrors of Verszaillas,

| From the new Cermany are sxoluded ths Garmans of Austria
and those of Switzerland also remained cutside, With thess excepte
ions it is bdased on the principls of nationality., It is not a

Mitary but a FPederal Stato, & partial union of separate States

(1) Bipmarck's Memoirs. 11. r.40, (Trans). Cf.alse 11, 56,
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with a central organised machinery. As a Federal State it is
snomalﬁus in ﬁany ways, in its composition and in the construction
of the Fedaral Govsernmant. Its chief peculiarities lie in the
dominancs of she monarchial prineiple which characterises it
throughout, and in the primacy of Prussia. |
| From the members to the head the German “mpire ,with )
the excpztion of the three ¥roe oitles. iz a Faederation of monaré%ioa
The Preamble to the Constitution declares that *Yis Majesty the
King of Prussia, “is Majesty the XKing of Bavaria, His Royal
Highness the Grand Duke of Baden etc. conclude an eternal alliance."
The peopls, both of the Federal State and of the part~-States are not
mentioned. The States are not democracies either in the American
or the 8wias senge., In 1848 Frederick William 1V. refused to act
‘without the Princes, In the new Union which has been attained not
only have the Princes been gilven a predomin_a. nt influence, but'tho
incorporation of the dynastles in the Federal Constitution has also
strengtheded thelr position. Alone of all Pederations, the
German Federal State is both a moharchy and a collection of monarchiss .
It is true that the Constitutiﬁ% was acoeptsd and
ratified by the Legislatwres of the States, and that in Bavaria a
certalin popular r«-sistence was shown th the Union, Rvt the

the
measurss had already been agreed upon by Goverrnments before they were

- —— - - g

- - TR - it~ 1. 1 e

(1) Yot all are 'Kingdomg'. I use the -vord 'monarch' in the g ermane
ense 'one-ruler!,

2) Annexations such as that of Yanover 1866 or of Alsage-lLorraine
871 were not carried out according to popular votes,
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(1) |
submitted to the peo)ls. For hoth ths Federal and State Constitutions.

‘of Germany differ from those of other Federations in the fact ?hst
they were granted from above rather than formulated from belgi.
And‘although in all the States =xcept Megklenburg, the people are
reprea%gtgai'gﬁxeﬂﬂﬁgﬁéh their representatives exsrcise a certain
dnfliuence on the administration, it is in the Prince that the
gulding and governing power exists; the Governmenis are, in the
strict sense, 'limited.monarohiégz, that i8 to say, the monarchs
rule subject to a certain control by t.e Chambers. The
monarchial prineiple in fact prevails throughout the Federation,
The popular House does not govern, it only restricts the bureaucratio
adninistration of Emperor, or ?riné:z‘

‘ Prussia, the preslding and controlling State of the
Federation, possesses a Constitution which was issued by ths King in
1850 as a rssult of the risings of 1848. It 18 not s0 liberal
as was desired, but it contains such a demooraf?@éggea two-chambered
TLegimslaturs (Landtag) with a popular Mouse. -The Yower House
(Abgeordnetenhaus) 1is hcwéver‘eleoted o the three-class syatem so

according

that the franchise is apportioned/to property qualifications, and the
Upper House ('ierrenhaus) whose composition is controlled by the

\.

- e WA i WY 0 e e e e 2 SN o

(1) cf. Lowell 1. p.240 Note 4. Malleson. Refounding of Germ. Fmp.p.315

(2) ¢cf. Borgeand “tablissement et Revision des Constitutions.chap 1

(3) ©8, Seignobos. Contemp Rurope.

(4) The relation of a German monarch to the Parliament resembles the
position of an English king before the Revolution,
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King, consists of Princes of the Blood, Heads of Royal Familles
whose territories have been annexed by Prusasia, and repreqantatives
of landowning =»nd official classes, Tha consant of the Landta%l)
is required for all laws, taxes, loans as well as the annual budget,
but in practice its powser is l1imitad to a certain(gﬁstricting
influence on the Government of a negative character, *A Prussian
- Minister is, besides, so likely to hav: the nation on his side
- when he makes an appeal to it in the name of the King and feels so
oconfident that even 1f he defies the Chamber without dissolving,the
nation will not be greatly stirred, that he sometimes refuses to
obey the Legislaturee) A3 in 1862 the theory satill prevalls
that in case of conflict between the Crown and the Legislature, the
King has the right to carry on Government in accordancs with the
permanent laws and to0 make the necessary expenditures. "Thus the
Legislature is prevented from gaining pgroumd on the ¥xecutive not 80
much'by the Constitution as by the occasional refusal of the
Executive to obey the Constitution = a refusal mage in relianc= on
the ascendency of the Kigzz

The ministéra are moreover not responsible to the
Legislature and they do not resign on an adverse vote, They are
raspon?éyle to the King alone, and the ¥ing has taken his crown

from God. The pogition of the whole Covernment is expressed in the

» ——

1) Prussian Constituion. Arts 62, 63, 99, 1n0, 103 .,
2) 0f. Lowell 1. 1.298 ga:,

(3) Bryce. American Constitution 1. 220,

(4) Bryce. 1ibid. '

(5) cf. Coronationn Ceremony of W{lliam 1.

Seignohos op, cit,
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(1)
decres of the lat: King. "7e monarchy in Prussia is, after the

Constitution, what it was befors the Cbnstitution, a monafdhy of
deed----, The rigit of the King to conduct the Govermment and

policy of Prussia according to his Judgment is restricted neot
abolished by the Constltution, The 'Government documents of the
King' requilre the counter-gignature of a miniater and must be, as
was the casa before the Constitution was issued, represented by
the King's ministera, but they remain *Government dbcuments of
the King" frpm.whose deoisioﬁ they proceed and who constitutionally
expresses his W111 through them, It is therefore nof admissible
and tends to obgowre the constitutional rights of the King whan'the
exerc il s of these rights is represented as though it proceeded from .
the minist:rs for the time being and not from the King himself,

The Constitution of Prussia iz the expression of thc.monarchial
traditlon of this couniry, whose development is based on the living
relationship of its King to the people. These relations cannot

be transferred fro. the King to an a;rointed minister shince they

are attached 1o the rersom of the King. It iﬁa my will that no
doubt shall be allowed to exigt as to the constitutional right of
myselfl gnd mj gucecassors to conduct the poliey of my Government
personally, and that the ldea shall always be contradiected thateewma..
tli: necesiity of responsible countar-signatures has taken away the
character of my Government documents as independent royal decisionsg,®

This is 1ﬁdeed the pr2:sent situation of Prussia, but reforms in a

———— - -

B ———e—— e - g g

(1) January 4th 1882 decree of William 1, See Dawson. ~“volution of
Germany. P.440,
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democratvic dir:ction have been promised,

The distribution of powers between the Federation and
the St&tﬁs 15 irregular and its irregularity emphasises still
further the influence of the Government or Princes as compared
with tlhie other organs, particularly the Leglslature, of the States
of the Empirs. For the German Federal State , like the Swiss, is
markéd by great legislative centralisation, and great administrative
decentrmliaation; The Federation does not work in a separate
s;here, independently of ilh: States), 1t has few executive officers
of its own and employs almost <entirely those of the States,

| o express mentlon 1s made in the Federal Constitution of-
the assigﬁment of the definite or indefinite powers. Pr=sumably |
it is to the wmedernl Government that the definite powers are given
vut the limitation which this im@oses is inconsideruble in view bf
the extensive sphere which is entrusted to Fede:uzl control, and of
the abillity %o amend the Federal Constitution, with which, subject
to cartain restrictions, ths “edar.l Government is invests<, The
States hovevsr may, it must be supposed, exercise any yower whiéﬁ
is neither expressly forbiiden to them nor conferred on the -
Poderaiion, They ‘have, in fuct retained certain peculiar
privileges of negotiating with foreign countrieé on special matiera
and subject to the rights of‘tha Empire andveven of maint:ining
ambassadors at forevign cour(tls. This right is comparable to that

possessed by the Swiss Cantons, although in the case of Germany, it

—— ——— B —— 0 . . .

(1) cf. Lowsll 1. 1 .247. Wilson The State, 3. 271
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is exercised largely wiil reference to the jersonal relations

and private affairs of the dynasties of the Statc,. Ynay States
have in the same way made trsatiss among themselves, such as the
military conventions with Prussia,

In general howev:r, the control of foreign affairs,
peace and war, consular and diplomatic sarvices, inter-étate and
forelgn commsree, postes and talegré;gs, vatents and copyrights,
weights and measures and coindge is assignad to the Federal
Govcrnmen%é) Wide additional powers hav: been entrusted to its

care, rallways as in Switzerland, roades and canals, citizenship,

. (3)
the change of resid?nge, trades, insurance and poor relief,medical
4
and veter%nary police, eriminal and since 1873 the whole domain

5)
of civil law,

Even power tb amend the Constitution has been coﬁferred
on the ¥Federal Govermmn-nt, The German Federal Constitution ié
the most flexible, the most easily amended, that is theoretically,
of all. the Conatitutions of Federal States. 0 Amendments of the
Constitution shall be made Ly legislative snactment. They shall bes
considered as rejected when fourt«:en votes are casi againat them
in the Bundesrat. The provisions of the Constitution of the Empire

by which csrtain rights are s:cured to particular Stat<s of the Union

- —— e~ - .-

(1) ~xcept in Bavaria ano Wurtemburg..
22) “xcept in Bavaris.

3) “xcept in Bavaria.

(4) reichsverfassuns 11,

(5) Amendment 1873 Decamber 20th,
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in their relation to the whole,shhll only be modified with the conses
of the States affecgié. The Constitution is not, therefore
entirely flexible, for each State possezses an ab:olu’= veto on
a question affecting tts own privileges, while fourteen votes of
the Bundesrat -~ the Federal Ciamber - are sufficient to negative
an amendment, which is not required to be submitted gither to the
people or to the lLeglslaturss of the States. It must be passed
l1ike an ordinary law.by the popular repr:oasentatives in the Relchstag,
but no additional power of affacting the alterations of the
Conatitution 1s given to that House as -0 tiiz Bundesrat. From
1871 t0 1906 nine amendment:s werse paaggg, which though conaiderably
fewer than thoss of Switxerland, are proportionatzly mnors rumerous
than the amon&ﬁonts 10 tiis Congtltution of the United States.
RBoth in Garmapy and in Sw#lizerland howsever, ths axtinsive powers of
thie Fedaral tovarnmant hav: facilit-~isd centiralisniion and
development by legislation, |

The Stataes havz: therelors besan deprived of wids
logiaslative authoriiy ~udch hias been oonferrad on the Ysderal
Govermment, The po..3r o7l the4”xeout1ve.og ths State, i.e., the
dynastic Govaernmants, has besn little curtailed, for to them ip
sntrusted the carrying out of Federal laws, rXcept for foreign
affairs and the HNavy, and L0 some extent the army and pogtal

gervic:, the function of the Federal Government in (ermany as in

Switzerland is limit:d to-regulation and svpervision. The customs

- - . e - - o - - e s ————

(1) “elcheaverfassung Art. 78.
(2) ~ee Darsste. Constitutions Ycderns.,
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duties are collected by 8tate officiala'who are inspectsd by
Federal inaspectors and must act in accordance with Federal laws.
Bven the coining of Imperial money is entrusted to Btate mints,
which are provided with the necessary amount of metal.

The States also partly bear the cost ot the administra-~
tion of the Pederal 1&33, and their expensas are included in the
contributions to the Imperial revenue (Matricular~beitr§ge) which
the Statas maéﬁz A similar yrovision exists in the Swiss
Constitution, but it has hitherto never been acted upon. In
Germany howsver regular contributions have been paid by the States
to the Federal finances, In addition, the Federal Government‘
replenishes its Exchequer fram the tariff dues, posts and rallwa§::
And in these matters the Federal Govermment possessas indirectly
fihe taxing rower over the individual}which is essential in a
Pedsral 8Stata, The irmmediate rslation between the Federation and
the Sté:g is also secured in the composition of the Federal
Legislature but in the two other chamels of direct contaot‘betwoen
the individual and the Federation - defence and judgment - the
Imperial Federation is irregular.

| The military organisation of the Empire is peculiar, it
is neither wholly Federal nor left entirely to the States, It is
in harmony howevaer with the general principle of the German

Federation, - legislative centralisation and administrative

b

.~ . r——— -

1) Wilson. The State. chap.Vl1l. (2) Art. 70,
3) See Statesman's Year Book. (4) See intred. pp,17-22
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decentralisation., Very elaborate arrangements are made in the
constitution concerning the army, for it was characteristic of
Rismarck to devote himself to practical details of this nature
rathér than to theoretical generalisations, Univ?{?al obligation
to military service is d-clared throughout the Empire and every
recruit upon enlistment takes a joint oath to his territorial
soverelign und to the Fmporgﬁz But there is no Imperial ?g?y in
time of peacs, There are four armies belonging to Prussia,
Saxony, Bavaria and Wurtemburg respectively. A certain uniformity
of organiaation on the Prussian model is demanded, and the armies are
inspected by the Bmperor and are under his command, t?z%r oomposifian
disposal and regulation is determined by Imperial laws, and the
expenge of maintaining the army is borne by the Pederation. The
Emperor also appoints all officers commanding troops of more than
one contingég% and the appointment of generals is subjeoct to hias
approval, but the subordinate officers are left to the choice of each
State. In all other respeots the managemant of the trOOps is
left entirely to the control of each St;tg. In time of war,
however, the armies are placed under the direct aunthority of the
Rymeror,

The navy however is on quite a different footing. Prussis

‘alone possessed a navy of any importance in 1871, which she had

(1) Reichsverfassung Xl. Art. 57. (2) In Bavaria only in time of

‘23) See infra p.183 peace.

4) Fxcept in Bavaria and to a ocertain extent in Wurtemburg in time
of pesace,

(5) Except in Bavarila. (6) “ee Const. Xl. Arts. 57-68,Treaty

with Bavaria November 23rd 1870 and Convention with Wurtemburg
Novembher 21-25, 1870,
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bought by suction in 1852,from the Confederation, and this she
transferred to the Bmpire, The merchant vessels of ali other
States were likewise federalised. The navy 1s therefore under
yho'eupr.ms comnand of the Empergiz who is charged with its
conptitution and org:unisation and the appointment of its officers,
and in whose name the seamen are sworn in.,  The harbours of Kiel
and Jade are Imperial hsrboﬁrs. The conditions of the commercial
marine are in the sams way Imperial and Federal affairs. The navy
helongs therefore to the Federal Empiﬁg and noé to the 8tates,
but the army is not directly an Imperial force, but is chiefly
controlled and managed by the four States, although subject to
Imperial 133: and in time of war at the disposal of the Pederation,
In thoAsame way Justice and Federal laware adninistered.
in the first instanoce by the State courts, as in Switzerland. There
is only one Imperial Court - Reichsgeriocht - with a hundred Judges
loc2:ted not at Berlin bdut at Llﬁpgig. "~ Thus as in Switzerland,
the Impaerial tribunal does not atand at the head of a large Pederal
Judieiary such as the Supreme Court of the Ugited‘States. In this
latter regular Federal State, the Federal St;te Judiclaries work in
separate sand indepandent and eompiete spheres of their own. The

Courts of the separate Statcs of the United “tates are in no senee

organs of Federal justice; they have an independent standing,

e e Y

(1) sBemastitution 1X. Arts. 53«55, (2) Like that of the U.S.A,
(3) Exocept in Bavaria.
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organisation and jurisdioction, and ar: not in any way except that
of limitation affectsd by Federal law. The Swiss Federation
employs the State Courts to execute its decrses, but it doop not
rule its prooedurs. The éerman State Courts although in the same
'way Pederal agents, are also regulated in their organisation and
rulos of practice by Faederal atatugt:, and moreover the whole field
of civil, eriminal and commercial law is codified by Imperial law.
There are therefore in each State "& similar series of courts
.organised on an Imperial or Federal plan and expounding Imperisal
laws in acoordance with Imperial forms of procedurs, but whose
members are appointed by the local soverseign and render thelr
decisions in his namgfz
Thus in Germany as in Switzerland, the ultimats

anforcement of Fede:'nl laws depends not on the subjection of the
individual to the ordinary Federdl law courts, but on the coercion
of the State which 1s largely the agent of the Federation, The twd
processgses of Switzerland and Germany are not diddimiiil. The |
German method of 'Federal Execution,®* ordered by the Bundesrat
and carried out by the Emperor, is an armed attack on the delinquent
State, It has not yat been necessary to employ this means of
i;:arcion, for the Imperial or Federal powsar ig/oloaaly united with

e

Prussian, that Federal exescution would also mean Prussian coercion

and no State possesses any reasonalle hope of a successful issue to

- -

(1) ¢f. CGerichtsverfassunggesetz of January 27th 1877,and Civil
Prozessordnung of January 30th 187%7,and Strafprozassordung of
February lst 1877, the administrative courts howevsr are left
largely to the dlscretion of the several States.

(2) Lowell 1. p.2°1. (3) See supra chap. 111. p.-108,
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a resistance to Prussia. |

| The Imperlal Tederal State of Germany thereto_re plpﬂ'“.‘
unusually wide legislative powers, but the executi m of the Federal
laws is entrusted almost entirely to the State fovearnments, that
is in reality to the Princes ‘and Monarchs of the States. In the
Constitutions of the !eparﬁte States and in the administration of
Federal laws it is therefore the monarchs and dynasties who
exercise the supreme governmental authority. In the composition
of the Fed~ral Leglslature their influence is also equally great,

As in all Pederzl Statex, one house of the Legislature

represents the States in their corporate and independent capacity,
In Germany as in no other Federation, the delegat=s to this house
are appointed by the governments of the separate Statii? - In
addition, the members do not vot. according to thelr individual
opinion, but collectively according to the instructions of their
raspactive governments. Thus one delegate may cast the whole
numbar of votss for his State, in fact several of the smaller States
were in the habit of commissioning an agent tp represent them in the
Faderal Chamber, Since 1880 however the procedure of the
Bundesrat has heen divided into'two pgrts, in the first of whioch
important meésures are passed, and in which every 8tate must be
represented by 1ts own members., In the second half the members
may depart, and any agent may be authorised o deliver the vote of

the State, The delegates are recalled and paid at will by the

- -~ —-

(1) By the Senates of the TFr:e cities.
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Govermnments of the States and thq ???asaadors are guarant?g?.Ssre-
conducts by the Federal Constitution, “The true conception of the
Bundésrét is an Assembly of the Sovereigns of the States, not
actually present but acting through their Representatives." This
fact togethor with the great powers which as an organ of the Federal
Government the Bundesrat possesses Justifies a German jurist's
statement that"The hody of German Sovereigns together with the
Senafes of the three Free Citiaé, considered as a unit - tanquam
unum corpus « is the repository of Imperial SOVeraignti?z
The cbmpoaition of the Bundesrat illustrates the second

gulding prineciple of the German FederatiOn, - the inequality of
the States. The Cerman Pmpire differs from all other Federal States
in the faot that it is. a Pederation of Monarchies; it differs no
less vitally in its being, not a union of States with equal rights,
but an association of privileged members, The Uinited States 1s
based on an equality of parts, and the decided preponderence of any
one State would wholly destroy the character of the Union, The
German Federation ieg organised on a plan that can only work
successfully, in case one member 1is strong enougch to t:ke the.lead
ahd to keep the main guldance in its hands.

' The:atprsssion of the inequality of membars 1s contained in

the repreasentation of the S8tates in the Bundesrat, the Federal

- - o

(1} Reichsverfassung 11ll. Art. 10
(2) Lowell 1. p.267.
(3) raband Deutsches Staatrecht p.40 Cf. Wilson. The State p.258
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Chambar, and in thia faature Germany may be comparaed with Canad?i)
which has also arportioned unequally the members of the prévinces
in the sscond House of the Legislatura,

In thé Bundesrat, the 'in plenum' arrmngsment of the Diet
of the  o0ld Confederation has been praserved, excopt that Bavarih
was given six votes, as in the Bundesrat of ths Zollverein from @
1866 - 2871,and Prussia acquire&?%otes of the States she annexed in
laég? Of the sixty-one membera,'?ruaaiaAhna saventean votes,
Bavaria six, Saxony and Wurtemburg four each, Baden, Hesse and
Alsace=Y0rralne thrge ea&ﬁz Brunswick and Mecklenburg-Schwerin
two each, and the remaining fourteen States and three Free Citlies
one each.

Resides this expression which is allowed in the Federal
Legislatﬁre 0 the inequalitles of the States, more direct privilegei
have baeen granted $c-ihem by exXcaptions to tha uniform application
of Tmperial laws which have besan made in their favour.

Hamburg and Rremen wers declared free ports and excluded
from the oparation of the Imperial Customs tariff. Both citles
hav= since howavsr surrendercd this privileéez

More exteonsive privileges were granted to the Southern
States to seoure'themr adhesion to the North German Confederation
in }871.

Bavaria has the entire control nf her army in time of

R S -

- - ——

(1) See infra Chup. Y. p.224 (2) 13 in number i1~ [fanover 4,
Hesse=-Cassel 3, Holstein-Tanenhurg 3, Nessau 2 and Trankfért 1,
(3) Since 1911. See infra p, 190,

(4) JYamburg 1388 Bremen 1885
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peace, except for the stipulation that it must econform to the
ganeral organisation of the Federal army . The exemption from
Imperial control does not in addition extend to the universal
Bbligation to :nilitary service.  In every othaer way, however,
the "avarian army 1s independently econtrolled by the “tat- itself,
and is subject only to the right of inspection yhich is retained by
the Empergii In time of war 1t ls of courss jplaced undsr the
exclusive cormand - e RAPRYOT . Bavaria is alsorexempt from
the Imp<rial excése on geareuuimay inmpose ité own duties on thisl
comunodity. It is excluded from,Imperiai rallway legislatlon,
except with reference to those tallways which are of a strategic
impoptance. Imperial laws on matters relating to marriage and
domlcile and settlement do not axtend teo that “tate, and it
organlses 1iis own fo?twl and tslegraphic serviocas, subjec+ to certair
Imperial regulationg. Bav.ria is also entitled to a seat on
vhe Committee of the Bundesrat on the army and fortifications and
th the Presidency of th: Committee on forei%n affairs, in which
Saxonj and Yurtemburg must 1l1so be r:prasented. Saxony in addittoﬁ
possaecses the privileg: of having the seat .f the Federal Judieslary
located in its territory.

Wurtemburg possesses, hesides, the ssat in the Committee
on foreipn affalrs, equal privileges rith Bavaria with regard to

posts and telegraphs, and Yo the Imperial excise on beer, from which

. = a0 Y e me e —— e mmen s e e

(1) se< supra n.178. (2) 7Tntil 1877 on Brandy also,

(3) Reichsverfassung Xl. Treaty of November 23rd 1870. Arts. 46&
4 s,1.Art. 52.

(4) 111. Art. 8.

R
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Baden is also exenmpt, Wugtemburg has also been granted special
military privileges, although not 80 great as those of Bavaria,

It i8 however in the relation of Prussia to the
Yederation that the mosgt 1mpor£;nt and conspieuors example is
afforded of the rrivileged character of its compositdon. In sise
and population Prussia alone 1s greator than all the other States
of the Bmpirse put tocether, éossésaing two~thirds of the territory
of the whole Federation and containing three«~fifths of its entire
populaﬁion. It 18 therefore natural that 1nua compact of suoch
a nature, Prussia should play the lions part,

Besides 1its Impériél position, the power of Prussis has
been also inoreased as a separate mamber by a&n exercise of the
rights of concluding treaties on local matters which the Federal
Constitution permits to the States of the REmpirs,

Thus the Prince of Waldesk, desiring to retire, from the
financial burdens of government, sold his rights, with the excerption
of a few prerogatives which he retained, to the King of Prussia, who
"has bought the goodwlll of his trade, and carries on the government
as his succesé%l.' With the government of Waldeck, Prussia
acquired alpo the vote of that Principality in Bundesrat, and in
11886 sha secured the appointment of a Prussian Prince as Regent
of Brunswick, and thus gained virtual gontrol over the two votes

of this State, These three votes, togetl»r wit!. the three vot:s

. —— ————-— .-

- - e e emem .. . - - v . - — - - ee e e

(1) Cf: Towell 1. pr.249 & 353.
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of Alsace-Lormaine, have given her command therefore over twenty-

three votes in the Bundesrat out of the sixty-one.

Several States have in a similar manner transferred their
postal administrative rights to Prussia, and the Jurisdictlion of the
their Courts, while Baden and all the members of the old North
German Confaderation except Saxony i.s. all the Statesof the
Bmpire except Saxony, Bavaria and Yurtemburg have transferred their
military organisations to the contrel of Prussia. As has beéen
already despribed, the BEmpire exerocises a uupqrviscry and legislative
regulation of military affairs, but has left the organisation of
the armies to the States themselves. As most of the smaller
States found it too expensive to maintain universal milltary
service and the requisit- amount of efficiency, they transferred
their armies to Prussia, on a condition that they should not be
removed from theit respective States, axcert in case of actual
necessity. . But for all practical purposes they are recrulted ,
drilled, commanded and organised by Prussia, and in fact form an
integral part of the seventcen corps which she contributes to the
twenty=five active corps which constitute the Federal army.

These are however 'private! or State privileges of
Prussia. She possesses many more by virtus of the Fadaral of
Imperial Conatitution,

| In military affairs her organisation, military code,

even to the cut of the soldiers'uniform, is established as a model

{1 See however infre p.3190
2) 8es supra p.‘178.
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(1)
for that of the other States, With her twenty votes in the

Bundesrat she possesses an absolute veto on all changes in the
Constitution, She is, in addition, given the Presidency of that
chambser which gives her a casting vot: in case of ties and the
final declsions on all laws affecting the army, navy or the customs,
or upon the rules and regulations for the exseution of the laws of
the Fmpire, whenever it shall be pronounced in favour of retaining
existing arrangemenéﬁz The power though negative is important.
She is also chairman of all the standing committees of the Bundesrat
except that in foreign atfaiigz

Finally the Prussian Capital is the seat of the Federal
Governméﬁ%, end Berlin has become the first capital of Germany
for "neither Aachen nor Draéden, neither =minz nor HWeidleberg,
Frankfort nor Munich, Cologne nor Augsburg were capitals as London
or Paris were oapitals® -« expression of the unity of the nation.
The entfy of Napolean into Vienna did not mean what the entyy of the
Germans into Paris in 1871 meant, but the occupation of Berlin by
a foreign foe would now involve the whole Empire in its downf;gi.
The Prussian King, the Arch-lonarch of the Federation of Monarchs
is also declared perpetual President of the Federation. He 1is
given the Imperial title , and the chief executive pdwor of the

Fedoration; and the Imperilal Presidency is regulatd solely

- e e we e e

(1) Reichsverfassung X1, Art. 61. Her education laws have also besn
largely adopted throughout the “iire. Statesman's Ysar 3ook 1916,
2) Arts. 5, 35, 37. (3) cf. supra r.184

4) “xcept {ne ﬁeichsgericht.

5) Cf. Marriott and Robertson 'Evolutio: of Prussia' p. 14.
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acoording to th; laws of succession of the Prussian Royal House,
and is in fact a hereditary and ex officio appendage to the Prussia
Monarchi. '

It is of interest to notios that Prussia as & member of
the Imperial Federstion has not demanded exemption from the operatior
of Federal laws in the same way as Bavaria or Wurtemburg. Such
an immunity would indeed be of little use, £ r the Govsrnment of
the Bmpire is to a great extent conducted in accérdance with the
will of Prussia. Not that her wish may not be and in conspicuous
inltanogi)hus been defesated but the organiaation'of the Federal
Government glves to her the supreme controlling power in the
Empire, It is in recognition of this fact that the exemptions
from Imperial laws already described, have besn granted to the
Southern States, Yor the German Federal Statse is a triple
complication of privileges and inequalities,

Firstly certain States in the Federation are distingulsghed

by their possession of comparatively large areas, or numerous
porulations, and in this respect alone Prussia rules more than half
the Federationj sesondly the prominence of these States is expressed
and conf&rmnd by the parts they have been aasigﬂgd in the Government
of the Fedsration 1tué1t. Their rank in the Federal hierarchy
which has thus heen consiructed, is not apportioned, however, in any

exact ratio to their individual worth for Prussia, slthough she is

glven all the =xecutive power of the Tederation (except that whieh

cw - . -
———— - ——

() <.g. The Iﬁmerial Railroad Bili of 1875 and in the fixing of
the Judiciary at Leipsig rather than at Berlin 1377,
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i;?ig?%ho Bundesrat) and this as already stated is small compared
with the Federal lLegislative authority, is only entitled '
const1tut10na1ye§:/;£ffthlrd and actually possesses & little more
than one-third of the votes of the Legislative Chambor which
represents the States, Thirdly, in addition to particular power
as individual Statss, and to relatively priviloged positions in the
Pederation in respect of their individual greatness; and both of
these factors have given Prussia a pre-eminent position in the
German “mpire -« certain of the other Staéﬁl viz:~ Bavaria,
Wurtemburg and s0 on have been speclally favoured as it were
against the Federation, or in reality againast the privilege in the
Federation which has beecn accorded to Prussia as the largest State,
This third concession of privilege 1a therefors of the nature of an
exception io, or even contradiction of, the result of the operation
of the first and second causes. Bavaria, itse.f privileéed in
respeot of smaller States such as Schaumburg-ILipre is, in addition, .
specially proteoted against thi= extension of the same privilege in
the case of Prussia, the largest State of the Federation,’ or
course in practice all the powers possessed by all the States
excluding Prussia act or may aot,aé checks upon the ascendancy of
Prussia, and 1t is therefore perhaps of 1ittle point to discriminate
between the cornc =ssions which have heen granted to Bavaria for

examplz, in reapect of its size or historical position, and those

which have been ziven to it as a protection against the greater

-— et QNS « Grghe e Oi e as - kT P U ——

(1) I.e. distinguishins between Prussia on the one hand and all the
other States of the Federation on the other,



Chapter 1V. GERMANY 190

powers which wers acoorded to Prussia in respect of its size and
hietoriqal rnosition, It is nevertheless an interesting Federal
exampla of a cqmplicated inequality of privilege within privilege.
The'irregularity of the Federatlion is still further
increasdd by the rosition of Alsace-Lorraine. The prévince
which was part of the price which Francs paid for her defeat in
1870 was not formed into an automomous State on the model of the
other members of the Federation, nor on the other hand was it
annexed to any one State of the Empire. Indsed Prussia alone
could have incorporated iﬁ without danger to ite internal
tranquility and it has therefore besn made an Imperial Province,
'Reichslaéiz. The Government is vestsd in the Tmperor who carries
out the admninistration of the laws which he enacts with the consen$
of the native 'lLandesaussehluss'!, a legielaiive assembly conslisting ¢
of two HMousss of which the first is of a popular, the seoond of an
official and nominated character. The Fmparor exercises his
power through the Statthalter or covernor whom he appointg and may .
remove, Alsace-Lorraine possesses some share in the Government
of the Federation, It sends fifteen members to the Relchstag,
and thrze members to the Bundesrat, who, since the Constitution of
19§§)hsve bsen allowed to vote, except on questions effecting an

alteration in the Constitution or when,added to the votes of Prussie

they would create a majority in the House, For the Fmperor who

—

(1) The Constitution of Alsace-Lorraine is based on the Imperial
laws op 1371, 1872, 1873, 1879 & 1911,
(2) See Annual Rogiater 1911 p.328 @eq.
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appolints the Statthalisr, who nominates the delegatos, viztually
ocontrols the votes of Alsace-lLorrzine in the Bundesrat.

The position of Alsace-Lorraine iz therefore anomalous,
It is riot an independent State for the Emperor possesses the
executive powsr, but on the other hand it exercises a reasonable
influence in the Federal Government. Bafore 1911 in its
organisation and its relation to the Fmpire 1t resemmbled a
"Eartitory® of the United States, but, sines 1911 it has taken
a * step towards 'Statehbod', although it still does not possess
the full autamomy whioh is accoz‘ded‘to the nsw members of the
Amerilc:n Faderation. Tt diffsrs still mors vitally in its
history from the new States of the United States, for Alsace-
Lorraing was acquired 5y conqu;st and although the }argcer part of
its inhabltants are of German race, they have agquired, during their
associatlon of thres centurles with Prance, a deep sympathy «with
French institutions and ideasn, which the forty yeéra of German
rule have apparsntly not bseen able to undo, _

The composition of the German Federal Stats is therefore
distlnguiahed by two characteristics} firstly by the power of the
Princes, who exercise the governtng functions in all the “tates, and
whose position is strengthened by *hs natdve of the distribation
of authority betwesn the Federatlion and the part-States, and
secondly by ths irragularity and inequallity «f the 1:2mbers of the
Pederation . The express.on of hoth these features in the
Bundesrat has already been described and the connection of Prussia =

the most important example of both princijl=s = +ith *he Federation
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dbriefly indicated, A description of the construction of the
Federal Goverment and the relation of its parts, enable the
1mpor§anoe of ths two eharact«ristics to be more accurately
measured, ,

The ohief Executive power of the Federation is vested
in the pmperor, who however as a separate Federal Officer does
not exist, for the Imperial functions are exercised by the reigning
King'of“Prusaia, who, in the capacity of President of the Federation;
bears the title of German Emperor. His title is therefore
official and not territorial; he is tdeutscher Kaiser!' and not
'Kalser von Deutschland’. The dnties of the Federal Fxecutive
consist in the publication of Federal laws and the supervision of
their exscution. For the administrative authority of the Federa-
tion or EBmpire is small, and the Fmperor as Federal Fxec:tive
Officer possesses powers consideradbly less than those of the
President of the United States in virtue of a similar position.
Whereas the Amerlcan President executes the Federal laws, the
German President supervises their execution by the Stat:s, Like
the President of the ''nited Stat:s, the Empeitl is Coomander-in-
chief of the army and navy; he controls foreign affalrs; declares
war, subjesct to the consent of the Bundesrat, except in the oa;e
when German territory or coasts are 1nvéded, makes treaties for
which so far as they refer to matters of Imperial legislation, the

consent of the Bundesrat and the aprproval of the Reichatag are

g -

(1) See Reichsvurfassung 1V, Art, 11-1€¢.
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necessary; he accredits and receives ambassadors, and repr:sents
the Pederation in all its relations with foredign countries. As
the President of the United “tates may send troops into a State in
case of 1nvasion, or upon request of domestic disturbance, so the
Emperor is charged with the carrying out of the "Federal Execution"
against a State when it is ordered by the 3undesrat. Like the
Rupublican President, the Emperor possesses a rower of appointment;
he may arpoint all Iwperial offioiala)aubject to a certain right
of confirmation which has been given‘to the Bundesrat. He may
summon and adjorrn the Youses of the Legislature and,with the
congent of the Rundesrat,may dissclve the Reiohataé.

The authority of the Emperor as Executive officer of the
Tederation is therefors small except in foreign affairs. As
Fmperor he p;aeesuos no right of pardon, or of veto on legislation,
such as ls exercised by the President of the United States; and his
consent 18 not legally neceasary to the j-.ssage of a law; he has no
initiative in legislation, nor is he rupresented in the Reichstag
at all, for the Chancellor strictly speaking 1s only thore as a
msmber of the Bundeeiiz. As_Emperor he may not confer titles, nor
does he enjoy anvaperial civil list, or ..0ssess an Imperial
household,

The powaers of the Emperor are however largqely
suprlemented by his powsrs as King of Prussia, and it is in his

Prussian and not in his Imperial capacity, that the influence of

o —— o -

-

(1) cf. Lowell. Governments and Parties Vol.l. p.275
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the Emperor 4s dominant in the Federatien, Thus, although as
Bmperor he has no veto on Fedsral Tegislation, as King of Prussia
and dirsctor of the Prussian votes in ths Bundssrat he has a very
ext=nsive wveto. His functions as King and ¥mperor are indeed 80
closely interwoven that it 1ls 4ifficult to distinguish then, Ag
‘Emperor his Majesf&‘William l11. carries on the administration,
throﬁgh the Statthalter br Algace=Torraine; ag King of Prussia he
governs in additiggﬁizgths of the whole ropulation of the Empire
and 1s sovereign of two-thirds of thayterritory. AsB Emperor, he
supervises the execution of the Imperial military laws throughout
all the States of the Federation except Bavaria and Wurtemburg,
appoints the highest officers of the sevsral armiegf) and inspects
.them from time to time, As King of Prussia, he has absoluts

_of the troops of all the States except Bavaria

3)
Wurtzmburg and Saxony, regulates their organisation and appointa the

command thrOughoutz

lower officers. YAs Enperor he instructs the Imperial Chaneellor
to prepars a bill} as King he instructs him to introdioe it into
the Bundesrat and directs how approximately one-third ~f the votes
of that body shall be cast.  Then the Bill is laid before the
Reichgtag in his nams as.Emperor and as King he directs the
Chancellor what amendments to accept on behalf of the Bundesrat,

or rather of the Prusslan delegation there, After the bill has

been passed and bescome law, he promulgatés it as Emperor and in

21 See supra p.183 & 186.
2] '‘xcept in Bavaria an? Wurtembi .rg.
(3) See supra p. 178 & 184
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moast cases administers it in Prussia as ¥ing, while finally as
Bmperor he supervises his own administration as Kgiég

The Tmperor's position is howevar not so confusing as it
Appars, The situation 1is not 80 much that of a double position
or dual personality; William 11, does not as Xing act in one way
and then, having divested himself of his Klngship assume the
Emperor end act in another way. But as King Of Prussis he 1s
German Emperor, and as head of the Hohenszollerne i.e, of the Royal
Family of Pruscia, he is the Rxecutive Officer of the Fedsration.
For the German Federatlon is Based on the inequality of the States
and on the monarchial principle of government, and William 1l. as
Monsrqh of the greatest State is ex-officlo President of the
Federation and German Fmperor.

There is one cther Fxecutive Officer of the Federation
viz:~- the Imperial Chancellcr whose dounter-aigpature is 1nvtact-
requirsed for the validity of Imperial decrees, and"who thereby
assumes responsibility for theé?z In fact he represents thny
Tmperor in the Federal fiovernment and performs mogt of his Imperial
duties. His funotions as Chancsllor are however, small, and like
his Royal Mast:r he derives his rowers chiefly from his Prusslan
connection, for as Chancellor he represents neither the King of
Prussia nor any of the other Monarchs of the Federation, 1?3)

practice, - and only once has the practice been departed from -

the Imperial Chancellor 1s at the same time Minister-President of

1) Lowell dﬁ. cit. 1. pe276. (2) Reichaverfassung Art.17,
3) In the ¢ .se of Von Caprivi in 1892.
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Prussia and chief of the Prussian d=legation to the Bundesrat.
Indeed owing to the peculiar cornection betwean Prussia and the
FTmpire such an identific-tion seams nacessary. Although the
Chancellor is President - as representing the F“mperor - of the
Bundesrat it is in the fact that he controls the votes of Prussia
.that his importanc~ lies, In the Reichatas on the other hand,
vhiere he appears nomirally as cormmissioner for the.Bnndesrat or one
of its Prussian members, his importance is rexlly due to his position
as chief of the Teder=l Gavernmé%%. There he 18 subject to
interpellations, but he does not resign on an adverses vote, For
the Conatitution provides no means of securing his political
rasponsiblility to the Reichstas, If such a responsibllity were
established, it would sever the connection of the Imparial
Chanoollg} with Prussia, for no minister could he responsible to
two chambers one of which might on one d-y call apon him to resign,
whila the other ordered him to remain in office, Even were
ministerial responsibility introducad in one = either ths Empire or
Prussia - and not in the othar, the same difficulty would arise,
The Chancellor is in fact responsible to the Emperor alone, by whom
he is appointed, The Chancellor - as the Federal “Xecutive - 13
not represented in the T.ower Hous=, he is none-parliament:ry and
1rroaponsﬁble. The Bmperor may howevar, with the consent of the
'Bundesrat, diszolve the Reichstaz and appeal to the nation over

its haad., This method has so far be<n successfnl in casa of

(1) Tﬁj'.?'gll 1. :.2"’"‘
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(1)
opposition, and the new Chamber hag been more sympathetic. The

£all of a minister may of course be brought about by ropular
opposltion, but there exists no political compulsion. In no

one of the three Federal States therefor:, = the United States,
Switzerland and‘Genmany - has tﬂe principle of ti e political
responsibility of the executive t¢ the Legislature been adopted in
the Gq#ernment of the Federatliormn.

The first Imperial Chancellorship was held for nearly
twenty years by Blsmarck,'who mbulded the office larrsly according
to his personal wishea. He had wighed indeed to muiz: the
Imperial Chancellor a Prussian offiéig, but although he was over~
riled in the theory of the office, he practically succeeddd in
carrying out his intention. It was also owing to his dislike of
colleagues, that no Imrerial (Cabin:t has hesn developed, There
are "substitutes® who were created tamgorarily to reliev: an overe
worked Chancellor of some of his duties, and who have since becoms a
rermenant bhody of officials, vnt they are subordinates not colleague
they are subject to his nrders, and the Chancelior alone remains
the sole head of the Covernment and morally responsible for its
whole policy.

The Fedsral Legislatireconsists of two Houses, based,
in the usual manner ~f a Federal State, én the two Federal alements,

(3) »

The Relchastag, or National House rerrcsents e States

- ————

(1) cf. In the case of the army bill on 1592 - 1893.
(2) cf., Lowell P.277
(3) See Reichsverfassung V. Aris, 20=32.
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in proportior to their »norulation, The number of three hundred
and ninty-seven members of :hich it consists, was fixed in 1871 and -
since that dat~ no redistribution of seats has taken place,. The
tosns therefore which have grown rapidly in the interval are far
from adequately represented; Rerlin, for example, only sends six
members inst:ad of ahout thirty. very man who is twenty fivs
years 0ld, and not on active service or othsrwise disqualified, may
vot=, and any voter vho is a German citizen of one years standing
iz eligivle for election in any constitusncy in the Erplre. The
electoral distriots are fixed by Imperial law, as in Switzerland,
and membhars are chosen by the s st of ballotaéz, gince 1838 for
fivs ysars. Prussia by virtue of her porulation poasesses two
hndrad .and thirty-five seats, Bavaria comes next with forty-eight,
and so on.' ‘If a member nf the Relchatag acceptes a higcher office
he mug! offer himself for re-election, in Bnglish fashgig.

| " In 1871 'miversal suffrage wvas o ngvel experiment and
Bismarck insisted on the non-payment of mambgﬁé. This was even
extended to prevent the rayment of éocialist members by theilr own
Unions or nrganisatiégg. The article of the Constitution
}yrohibiting remuneration was h?W?ver repealed in 1906 and membere

¢

now receive three thousand marks, per session wiih a dedvction ef

twenty marks for every day's abs:znce.

-

(1) I.s. an absolute najority is required for elsction at the first
ballot, and f:iling this another vote is taken beatween the first and
second candidates, 2) Wilkon. The State.

(3) Art. 32. 4) Cf. Lowell 1. p.263.

= Z150.
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DI e e sretes N

The members possess tle ordinary privileges of freedom
of speech and frou arr=st, =itirugh seme 11ttle or:ositicon has been.
offered to their exercise, and the Iinuse may elect its own offioerﬂy
draw up its o&n ruleg and declde its own disnuted electlons. The
pwar of the Relchstag appear also in ilieory very great. All'laws,
joans, @ budg:t, and all treaties involving legislation reqhire
its congent, It may initiate legislation, interpellat: the
Chanesllor, and on the deiuind of £ifty memb:rs may force a debate.
Ovsr taxation lhiowever, 1% has no such hold zs the "ouse of Commons,
1t possesses no exclusive initiative in finanoial affairs, and
the revemie laws are rermanent or passed for long reriods at a time,
and cannot be changed without the consent of the Bundesr:t. The
military appropriation law is in prnctice determined by the law
fixing the number of groops and this is rassed some y=ars uheéﬁ?
gome lovws, and notabhly that extendin; the cormretence of the
Yederation to civil le, hav: heen passsed on 1itg initlation, but 1t
does not dir-et the legislatlve policy of the State, and its chief
function lles rather in the consideration of bills which are
gsubnitted to it by the Chancslior an the Bundesrat. It exercises
1ts power of amendment fra-cly , but ii is a negative rather than a
poaitive‘aotivity. It checks and rastrains, but it does not
govern, o ninlstur ls responsiile to i+, the 'government'! of
the day i: neither chosen from it nor may he dismicsed from office
by 1t. The BXecutive however, rossesses a rower %o dissolve the

S - e~ -

(1) Towell 1. 9.256.
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House, with the consent of ths Bundesrat, a means ~hich 1s used
to break down opposition and ls noi the complement of ministerial
ragponsinblli.y as in countries of Parliamsntary Government., The
ninigtor is not hevsver responsinl- to the nation.for he would not
be Lound to resi;n were the'new ffouse hostile té his rlana. 1In
rracties, howevar, this has never haprened, and tha qrestion has
therefore not yet been forced to its ultimate issue, It is a
curious provision, and in no other State may the Lewer and larger
House be dissolved by the Urper and smaller. ‘The Reichstag may
not be jroroguasd for more than thirty day:?gn c;ée nf disselution
a new House must Le elected and meet within ninety dayvs.

Ths Second Houss - tnhe Bundesrat - is rerhaps the most
interesting institution »f the Empir-, It represents the States
but unequally and the nembers ar- appeinted by tlie Covernments of
the sevarll States and vote accordlng to 1nstructigiz. Therefore,
although it expresses 'he supremacy of Prus%ia, it on the other hanmd
rarreasents the centrifuc:=1 element of t.e Fé@eration and is the
champion of State independence ag:inst the vnification or
Pragslanisaticon of (ermanye. it is the 'centr:i and characteristic
organ o the Tapirs', ths mest thoroucshly nat}ve,feature of the
Congtlt~tion, It rossesses wide and heteropgeneass powers and
a reculiar vitzlioy, In its Trnclions it im as ~mc¢'L 1 executive
corncil as & lesislative chamber, and in this it somewhat resembles

r

the Senate of the nit-.d Stat:s. Vo Tagiglatuwre of the German

PN —— e e e e o« oo oo

-~ - e ————

(1) See supra ppr. 177 & 173
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(1)
Bmpire has in faet besen called unicameral. It is however based

on the ordinary Federal principles of the representation of the two
elements of a Federation, and in this respsoct may legitimately be
compared with the bilecrmeral Legislatures of other Federal States.
Tt is not however a deliberative Assembly, because the delegates
" vote acecording to instructions from home, On the other hand it
is not an international conference because it is part of a
Constitutional system and has power to enact laws, bnt it is
unlike any other legislative Chamber in as much as the members
do not enjoy a fixed tehure of officé, and are not free to vote
according to their personal conviotiona;) |
1.ike theé Senate of the United Sgates it is organised on
the Committes System, The Constitution in 1871 provided for
elght standing Committees, but these have now been increasdd to
twelve; - on the army and fortresses, maritime affairs, foreign
affairs, taxes and ocustogs, trade, railroads, pagtp and telegraphs,
acoounts, the Constitulon, Alsaca-Lorraine, oiv%i aﬁé criminal law
P \

and on standing orders, respectively. The members of the firat
two are appointed by the Emperor, and Bavaria oogatitutionally,
and Saxony and Wurtemburg by a special convention, are always
repregentad in the Committee on the army and fortresses. The
other Committees are slscted annually by the Bundqséat itself, and

must represent five States, of which one must be ?russia”exoept in

(1) Déwort:ynes. Cf. Marriott, Second Chambers p.116 seq. for
discussion of gquestion,
(2) Lowell op. oit. p.264.
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foreign affatrs - who 1s ex~officio chairman, A fusther
1llustration of the ambassadorial character of the Bundeasrat is
afforded by the fact that the Emperor or Bundasrat merely |
designates the States to be r«presented, ahd the State Covernment
aproints its own delegata,

In the committes on foreign afraiiiz Prussia has no
seat. Bavaria is the constit:tional President and Saxony and
Wlrtemburg must be represented as well as two other Statas,
Prussia's absence is however of not much importance, for the
committee can only listen and take action‘aocording to the resports
of the Chahéellor who is in practice a Prussian minister for
foreign affairs. The Committee does not report as othsr
eommitta-n do, and is really a means of seouring that the larger
States of the Empire shall he legally and pérmansntly consulted on
foreign affairs.

The conssnt of the Bundesrat as part of the Legislature
is required to every law, It possesses an initiative in
TLegislation, as well as every State, and it has succeeded in
making its power far more effective than thr Relehstag. In matters
not caﬁmon ﬁo the whole Tmpire only the States interested can
vote, This provision also extended to the  Reischstag, but was
repealed for that House in 18758",9 it was inconsistent with the
Imperial and National Unity which the Reichstag represents,

Although the legislative rowers of the two Housmas are

(1) Reichvsrfassung 111, Art. 8
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co-ordinate, the Bundesrat is the main source of Federal legislatiosu,
This is partly due to the fact that the Chancellor is its President
and chiefly to its large additional functioégz

It may order 'Pederal F¥xscution' against a State and
with the consent of the Emperor, may dissolve the Reichstag. It
has powsr to make regulations for the conduct of the administration,
and,to»iésue ordinances necessary for the execution of the laws
of the Emplire so far as no other provisionﬁie made by law. Its
congent is necessary to declarations of war except on invasion and
o the conclusion of treaties (with the Reichstag). It confirms
the arpointpent of the Judges of th Imperial Court, the Consuls
and the tax-collectors, and slects the members of the Court of
Accounts. In some ways it acts like a ministry, for it appoints
one or more of lts membdrs to represent it in the Reichstag and to
support its measures, Any member may attend the Rower House and
speak even against the proposals of the Bundesrat,

The Bundesrat possesses also large Jjudicial powers,
To it is committed the decision of disputes between the Imperial
and States! Governments concerning the interpretation of Statutes.
In this power it resemhles the Federal Council of Switszerland,
ag in some of its other functions. It also acts as a Court of
Appreal in cases whera there 1s a denial of justice by the State
Court, and 1t decides controversies between the States in the
domain of publioc law,‘or it may appoint some other body to decide
theme Constitutional questions in the Spates may also de
(1) Reichsverfassung 111, 7 & 9; 1V. 11 & 193 V. 24,
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pettled by the mediation of the Bundesrat upon the'request of one
of the partggz.
| The Bundesrat 1s therefor- & combination of Legislative
Chamber, FEecutive Counoll and Court of Appeal. "It is a nullity
if regarded as an Independent part of the Constitution for its
impulss is from without. Yet 41t is the most important organ
in the ®mpire, as is the instnument wheraby the larger States
(especlally‘Pruasia) rule ths Empi£§3" And in its relative
position in the Federal Covernment and in its composition it
demongtrates the truth of Bismarok's statement that"the dynastics
. arethe trus guardians of German unity, not the Reichataganditgmrties!
o The organisation of the Fedsral Judiciary has already.
been dencribgggand it is obvious that t.e judieial powers of the
Bundesrat have deprived it of a large province of jurisdiction,
Like the Federal Tribunal of Switzerland it does not possess the
power which accrues to the Supreme Court of the Unitsd States from
its position as interpreter of the Constlitution. As in
Swiﬂgerland there is no pervading and fundamental distinotion in
Gefmany'betwoen gonstituent and legislative enactments, The |
decision of the walidity of Statutes lies not with the Reichsgerichh
but with the Bundesrat as with the Federal Council in Switzerland,
Though the Federal Council does not represent the Bundesrat, yet
in both cases the States of the Federation are given a moroAdireot

gshare in decisions respecting Federal laws thah in the "niteq

S ewe - aEm— o

(1) cf. Arts., 76 & 77 (2) Lowell 1. 272,
(3) See supra psl78-77.
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Btatas where such desisions emmnate from a Federal Court whose
Judges are appointed by the ¥ederal Executive. Every law of the
Goarman Federation as of the Swiss, must probably be accepted by the
Coutts as wvalid, althoughﬁtate legislation c¢an apparently be

treatad as unconatitut%o?al. Both of these last two points remain
2
still a matt<r of disputea,

The Imperial Court exercises original jurisdiction in
cage of treason against the Empire, e.g. espionage, and arpellate
Jurisdiction from the Federsl Consular ° Courts, and from the State
Courts on questions of Imperial law. It is, in addition, a

general Court of Error for all casss arising under the ordinary
Imperial civil and criminal law.

(1; See Dicey Law of the Constitution. Appendix Note 2.
(2) See YTowell 1, p.282
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The British Empire, with its rioh constitutional history,
must be given a prominent place in the develorment of Federalism.
Two of the 'Self-governfing'Dominions - C-nada and Australia - are
Federal States. The Union of South Africa, formed in 1909,a
is a legislative and not a Federal Union, For the Parliament of
the Union is supreme over avery legislative Assembly of the |
Provinoggz “The Government and the Pirliament of the Union
shall have full power and authority within the limits of the
colonies,” ( Cape of Good Hops, Natal, Transvaal and the Orange

River Colony)--- "and shall have full power to make laws for the
peace, order and, good government of the Ungﬁg.' *In addition, the
Supreme Courts of the Provinces shall hecome provincial divisians
of the Supreme Court of South Atrgil"

| It 1s of interest to notice however th-:t certain

temporary fesatures pertaining to the Unionand of a Federal nature.
The composition of the Senate, or Second House of the Parliament,
for example, which is fixed until 1919, closely resembles the
construction of the Second Chambers of Faderal lLegislatures on thg
basis of the equal representation of the part-States. For each
Province has received eight Rerresentatives in the SQng:l. The

Parliament of the Union 18 hesides limited for at least ten yoars

1), See Supra Pp.23.
e South Africa Aet 9, Fd..7. Preamble and Arts 4 & 89. cf. also

‘tucas. The British Empire., p.l72, Brand, The Union of South Afrioca.
3) e Ibid, Art 90,
4). Art024l
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from the date of the formation of the Union in respect of this

(1)
and other temorary arrangements, while the special enumsration of

subjects within the competericy of the Provincial Lagislaturgiz
although it doss not thereby restrict the legislative soversignty of
~ the Parliament of the "'nien, bears a cerdain resemblance to the
division of powers of a Federal State. The ooncentration of
Legislative authority, however, in a Single Parliament places the
Union of South Africa in the class of Unitary rather than of

Pederal States.

The States of Cahada and Australia afford further
examples of the &pplioatioh of the Federal prineciple,and in many
of their characteristics they have added to the riech diversity of
Federal history and practioce,

The history of Canada is of double import in the grawth
of the British Fmpire, For not only was it the first of English
Colonies to adopt a Federal form of Government, but 1t was a
plonesr in thé ﬁvelution of Colonial self-government without
which Faderatioﬁ seems hardly possible, The Provinces of the
present dominion of Canada, combined for the first time the Imperial
tie with solfﬁéovernmcnt and with Pederation,

Canada is the only instance of a Federation which was
formed by thé loesenirg of a previous connection, 'This statement

mist be somewhat qualified however. 0f the present nine

(1; Arts. 24, 33, 152.
( 2) Art. 85,
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provinces, two only - Quebac and Ontario- and those only for a
1ittle more than a quarter of a century - had previously been
bound togethar in & single legislativs Union, 0f the fdur
provinces which federated in 1867, neither Nova 3cotia nor New
Brunswick were connected with Ontario or Quebee in any other way
than in thfnir common alleglance to the British Bmpire, Nova
Scotia « originally the French'Acadle' - had been an English
posaesﬂion since the beginning of the eighteenth century, and
since the expulsion of the Tranch Aecadiands in 17éé)had hecome
completely anglieisad. In 1769, 8t. John's Isle, later known
as Prinee Edward Isle, became a peparate State and similarly New
Brunswick, originally also a part of Nova Scotia and largely
comprised within the County of Sunbury, received an independent
govermment on the immigration of the Loyalists from the United States.
in 1783. Thege saeparations due to the growth or increase of
popuiation, ocannot be cited, with any referenvo to Federalism, as
steps in a proeess of political disintegration,

Ontario and Nuebec must be treated in greater detail.
The issue of that ‘age of Colonial rivalry between England and
Prance from the end of the seventeenth through nearly three=
quarters of the eighteenth centu£§3 was decided in America as in
India in favour of England, By the Peace of Paris in 1763, Franes

whose claims in North America were based on exploration and

-

(1) cf. Parkman, Montoalm and Wolf., 1, chap.V1ll. Bourinot. History
of Canada. eto,
(2) cf. Seesley. Expansion of England. chap.ll.
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settilement surrendered to England Louisiana and the disputed
territory between the Alleghanies and the Mississippi, as well as
modern Canada, except Nova Scotia and Ruperts Land round Hudson's
BaYe At tho'oossion, the population of French Canada consisted
of about seventy thousand, of whom sixty thousand were concentrated
on the Lower St., Lawrence in the thre¢ towns of éuobec, Three Rives
and Montreal,

Until 1774 the Celony thus acquired by conquest and
inhabited by an allen race wash its own language, traditions, law
and separate religion was ruled by martial law,. In 1774
however, on the outbreak of the war with the Ameriecan colohios.
attempis to anglicise the colony which had previously been made
mere abandoned and martial law was withdrawn although the inhabitants
8433d continued under a military govermment, The guarantee'of
the Roman Catholic Religion was confirmed and French civil law
wag restored, but English Criminal law was retained. This
conciliatory policy secured the 1oya;ty of the French Canadians in
the war of Ameriecan Independence. It was not in fact untid this
war and especlally on the conoclusion of peace in 1783; than any
considarable English settlement was made in this part of Canada.

On the severence of tho Im@erial bond betwean Great Britain and the
Tnited States, over thirty thousand "United Empire Loyalists™ as
they wers called, formed new homes in the lands of Canada which the
Imperial Government offered them, Over twenty thousand went to
the maritime Prdévinccg; ten thouaaﬁd settled on the Upper 8t. |
L;wronce and founded "Upper Canada ¥ |
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In 1791 the French and Fnglish settlements were
eoparatod into Upper and Lower Canada, and in rather an apathetioc
spirit, after the loss of the American Colonies, were given represent
ative lnstitutions, This grant 1s also of interest, as for the
Tirst time, a Colonial Charter rested noi on royal concession but
on an Aot of Parliament. Each Province received a separate
Governor and a separate Legislature of two Houses. The Lower
Houae.was chosen by the peorle of each Provinee, the Upper House and
the Executive Council were nominated by the Governor, The
Executive was not therefore responsible to the popular Hous: of
the Legislature, |

| '  With the increase of expenditure due to the Ameriecan
war of 1812, conflicts broke out in both Provinces, culminating in
small but open inswrrections in 1837, The situation was not
unlike English constitutional Quarrels of the assventeenth century.
After the "Canadian Rebellion", Lord Durham wag sent as High
Commission8r*for the datermiﬁing of certain important questions
depesnding in the provinces of Upper and Lower Canada respecting the
form and future government of the sald Provinces.* The trouble,
he declared, came from two sourcégg In both Provinces the
principles of the British Constitution must be consistently
extended and responsible as well as representative Government granted

In Upper Canada poli%ioal power had been restricted to a 'Family
Compact', but in Lower Canada, the political difficulty due. %e the

(1) See Lord Durham's Report. Eng. Parl. Papers. Pebruary 1839 now
published separately, edited by Sir Ch, Lucas,
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absengce of executive responaivility, was aggravatsd by racial
aptagonimm.. "I expected to find a contest between a Government and
@ peap%o;ll found two nations warring in the bosom of a single
Statga. The Lower House or Assembly was overwhelmingly French,
the Upper House and Executive Council exelusively Fnglish,

The two remedisd therefore which Lord Durham auggeayed
ware regponsible Govermment and Union. In the first, wh;ah.wan
granted in 1840 and established securely in the governorsghip of
Tord Elgigf)Lord Durham was right beyond dispute, The second,
by whieh he hpped t¢ assimilate the Frenoch in the Englishfpopulntion
of Canada, was unsuccsessful. In the legislative Union which was
formed, each Province was represented by forty-two members in the
Lower House, At first the English tongue was adopted as the scle
official language, but in 1848 the demand for the use of French was
satisfied, The racial hoatility which this incident illustrates
increased. Upper Canada, whose population and wealth had
rapidiy increased, claimed greater representation in the Leglslature,
and complaineg that while it contributed the larger ﬁart of the
revenue, Jower Canade provited most by the expenditure. Lower
Canada protested rightly enough that in 1840 it had received no more
members in the Lower House, although its population was at the time
larger than that of Upper Canada, and it gccused the Engiiah.?rovincs
of attom@ting to reduce the French nationality to a position of

inferiority. The Union had wholly failed to amalgamate the two

1) Lord Durham's Report. Lower Canad:-.
2) 1847 - 54,
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races, Yot only were the two peoples different in national
charaoter, but they spoke different tongues; rrofessed different
creeds and enjoyed different rights relating to marriage, property
and inheritance based on different laws. To this day the Franch
of Quebec have remained a distinotly non-English element in Canada,
but although thsy have hot heen racially absorbed, they have

become incorporated in the roiitical system of Canada and the
Fmpire, and as regently as Sir Wilfred Laurier £h4¢ they have glven
loyal statesmen tb the Dominion,

The solution of the diffieculty was found in Federation.
~The Legislative Union was dissolved, but the desire for separation
co~-inocided with the realisatioﬁ of the nead of some union not only
of the two Canadas but of all the Btitish Provinces in Neorth
America,which had also bsen granted rsesponsible govarnmangi’ The
United States was a near neighborr and had already been an snemy
and in 1864 it united gstrength had besen shown in the suppression of |
a civil war, A conference of delegat<s from the Canadas and the
maritime provinges met at qﬁdbec in 1864 and passed a series of
regolutions expressing their opinion that "The system of Government
best adapted under existing circumstances to protect the diversified
interests of the several Provinces and to secure efficiency, harmony
and permanency in the working of the Union would be a General

Government charged with matters of common interest to the whole

country and local Governments for each of the Provinces(o?argcd with
| 2

the control of local matters iri their respective sections.®™ They
(17 New ‘runswick, Nova Scrtia 18278. prince rdaward Jslan .
(2) Quebec Resolutions No.2 .
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further added that "In framing a Constitution for the General
Government ,the Conference, with a view to the perpstuation of our
connection with the Mether Country, and the promotion of the best
interests of the peonle of these provinees, desire to follow the
mod-1 of the British Constitution as far as circumstances will
permit, The ocombination of English Parliamentaryv Governmnnt
with ths Faderation are the two leading political characteristios
of the Dominien of Canada. |
The Resolutions wers submitted to the Imperial Govermment

and passed without mich alteration or'without much interest. They
were accept=4 at the time only by the four Provinces of Upper and
Lower Canada, afterwards termed Ontario and Ouebec, Novd Scotia and
New Brunswick, but the Federation now included in addition Manitoba
British Columbia, Rrince Edward Isle, Saskatchewan and Alberta.
"Newf'onundland ﬂas hitherto remained outside,

| The first Parliament of the new Federation was opened in 1867
It was the first Fedofﬁl experimmmt in the British Empire, and its
originators were influenced in the direction of a reaction by the
racent civil war in the nited Statesn, They endeavoured =
hitherto successfully - to obviate such catastrophes by strengthene
ing the Faderal bond and reducing the sphere of State rights. The
undaefined margin of po&tl thsy entrusted to the central and not to
the Provineial Governments, . The very substitution of the name

"province” for "State" 1llustrates the difference between the

- ancn-

(1) 3uebec Resoclutions 10, 3
(3) See supra p.23.
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Pederationas of Canada and the United States, The 'Dominion of
Canada' is the so0le example of a 'ticht' Federal State. "It shall
be lawful for the Parliament of the Dominion to make laws for the
veace, order and good governmentlof Canada in relation to all
matters not coming within the classes of subjects by this Aet
assigned exclusively to the Legislatures of the P:ovingia; The
residuary power rests therefore with the genarai and not with the
local Governments, The subjeéfg which have Wween assigned
excliugively to the Provincial Legislatures include dirsect taxation
:er Provineial purposes, licencing for loeal revenus, ths borrowing
©of money on the credit of the Proviace, thé regulation of publiec
lands within the Province, the establishment of Provincial offices
and the maintsnance of charitable and other municipal institutions
other than marine hospitals. It may undertake works of a
provineial nature but not such as are declared of 'genefal
advantage', it may incorporate companies with provincial objects,
solemnise marriage, protect property and civil rights, administer
justice and inflict punishments within the Province, It is in
fact generally charged with *all matters of a merely local or
private mattr in the Provincs®, With regard to eduoatigg each
Province may exclusively make laws subject to certain conditions
yrotoctiug denominational schools, the rights of roligious minogities

in each Province, Bach Province is, in addition, given power to

(1) ¥ritish North America Act30& 31l. Vict.c.3. Art. 91,
2) Ibid. Art. 92,
3) Art. ©3.
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amand it?l?wn Constitusion except with respect to tiie Lieutenante

Governon. - .

(2)

Certain coneurrent powers of legislation respecting
agriculture and Immigration are conferred on the Pravinceé; but
such lawg shall only have ei'fact so far as thiey are not{repugnant
to any Act of the'?arliament nf Canada. The Parl:zmsnt of the
Dominion may also make uniform laws relative to }foperty and
¢ivil rights in the Provinc s of Ontario, ova Scotia and New
Brunswiégz Quebec retiins exclusiv: control over her own civil law

To the Dominion Parliament belon: alll the ;“o'_.fergwhich
are not entrusted exelusively to the Provinc:s or retained by the
Impverial Government, They are specially emumerated not in
limitation Hut msrely as exanmégé. The suthority of the Domié?gn
extends to the ;ublic debt and jropertyj e regulation of trade angd
commerce; taxation direct or indirect; military and naval defence,

- and matiers relating to the conduet of tiic two servioes; posts}
censug and statlstlcs; navigation an’ shipping; sea-coasts and
inland fisherles; currency and coinagej banks and paper money;
wtights and measures; bankruptcy, patents and copyrights; Indians
and Indian landsjnatéralisation and aliensj marriage and divorce;
oriminal law and procedure, but not the constitution of Courts of
ocriminal jurlsdiction;and the establishment of penitentiariles,

The Parliament of Canada may alsc alter the boundariss of any

(1) Art. 91. (2) Art, 95, (3) B.NJ.A., Act. Art, 94..

ee Todd. Parl. novt, in Colonies. ""This right has not yet
(4) g. 422 & 561. bsun exercised. Y
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Province with the consent of the Pfovince concerned, establish any
new Province and provide for its conatitution as wall as for the
administration of territories not included in any zProvinét?

The Dominion posseases two other rowers which give it
a unique place in the history of Fedseration. thé Governor=
General in Council appoints the lisutenant-Governor of the
Provineces or & deputy in case of absence, and the Dominioen
‘Parliumant fixee his salary. No Lieutenant-Governor however
shall be removable within five years of his appointment except
'for cause assigned, which shall be communicated by maasag?ato the
Senat: and Houge of Commons'! at the earliest possible.date. Thus
the Govsrnors of the Provinces are neither elected by-the Province
nor approinted by the Imperial Crown like the Govarnor of the whole
Dominion, They ‘recaive their commissions fyom the Governor-
General and under the Priv} Seal of Canada, although in the name of
the Crown, nndfmugi be considered as 'parﬁ of the Colonial
administrative stéf}' responsible to the éovernor-Genoral. They
do not therefore exsroise the royal prerogatives of mercy and henouf
although on the other hand they represent the Crown to some extent
in provinclalflagialation, ?2?ro they concede and may even withe-
hold the *assent of the Crown'. They therefore play a double

part ,Federal and Imperial, In their Federal caracity they are

- e et - e S i THE . e WSS . e I L -+ e ~— -

(1) .NQAI 1871. 34 ViC. 0.280 ‘

2) .l ers AGT. AriBe D3, €0 & A7,

3) Dispatch of Col. Sec.(Tarl Carnavon) to Gov.-Gen. of Canada.
(72ri Dufferin) January 7th 1875,

(4) B.N.A.Act, Arts. 55-57, & 90. Cf., Todd op.cit. pp.581,583, 586,
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t&

comparable to the Statthalter of Alsace-Lorraine, whioh is a
Federal Provines with a Governor arpointed by the FTederal Fxecutive,
The second characteristic which distinguishes the
anadian Federation 18 the power of disallowance sexcercised by
the Dominion Government OVerzProvincial Legislation. In the
Swiss Federation Cantonal Constitutions with their amendments must
be guaranteed by the Faderal Government, The Dominion Governmept
exercises no control over the Constitutions of the Provinces
except with relation to the ofrice of Lieutanant-Governor, fér with
th;s axception the Provinces are given excluaive.power to amend
their COnstitutiongf) But it possesses a power of disallowance
of Provincial Logialatigﬁz A Lieutenant«Governor of a Provinoe
may T"according to his discretion® reserve any bill "for the
gignification of ’tha’pleaaure of the Covernor-Ceneral,* and no
reserved bill can go into operation within one year of its being
rassrved until it has rsceived the consent of the Governor-General
in Council. In addition any Provinecial bill which has received
the assent of the Lieutenant-Governor in the King's name, may be
disallowed within one year by the Governor-General in Council. 1In
the exercise of this power the Governor-Ceneral acts with the
advice of his ministé:;, not on his own respénsibility as an
Imperial representative, The Imperilal Government has therefore
with regard to the Provincas snrreﬁdered to the Dominion the royal

power of dissllowance whioch 11t exercises with regard to Colonilal

- P R

1) Ari. 92. 8.1, | (2) Arts. 55, 56, 57 & 90.
3) Todd. 1.45) Beq.
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legislation, incinding that of the Dominlnr itself. Tor the
authority far determininz upeon the axpediency of Aisalloving
Provinecial Statutes, or with:0l1din~s royal asment froo reserved bille
to the Grwv=rnor-General in Council and not the Im«rial Movernment.
In no other Fekeral State does the Federal Covernment
rosse-s a similar control ovar the lepgislation of the paft~8tatoo.
It regembles tlie subordination »f local lawemnaking bodles to the
Parliament of a Unitary Stat:, and illustrated the Tnitarr bias
of the Canadian Federation, but thapowmer must only be sxercised in
conformity with the lettz2r and spirit of the 3ritish Yorth
America Act. *ThistGreat Chartar of the Canadian Constitution®
recOgninésyand guaranteas to evary Province in the Federation
the right of local sslfegovernment in all cas=g8 within the
comeetency of the Provinclial authorlities, And it does not
contamplats or Justify any interference with the exclusive powers
which it entrusts to the Legl-:latvrzs nf ti.2 several Provinces;
excoyt with regard to acts which transcend the lawful bounds of
provincial jurisdietion or which assert a princirle, or prefer a
claim, that might injuricusly affact tne interssts of any other
portion of the Deminion, or in the case of acts which diminish rights
of minoriti=s in the particular Province in relation to education
that had heen oonrerred'by law in any Provines prior to Conredera%}zq~
Tew Aots hav: been in rroctice actually disallowed, although many

hav=- been obhjected to by the Dominion Government and in consequaenee

e e v e me . o - A — o

(1) Todd. ope. cite 2nde. “d. e496 Cf. Reror: of Sir John MacDonald
Minister of Justice 1363, ibild. p.515-7,
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repesaled Ly the Provincial TLogisl-iurss.
The Dominion Covzrnaent exercls s a doutldls porer "over the
Provinces, It controls th: Execusive “hirov:h the arprointment

of the Lisutenant-Governor, and the Taegislature by means of its

capaclity . to disallowv Provincial laws.

Hot Oniy in the Lagialaﬁure and #xecutive, »ut even in
the Judiciary of the Prowvinces the influence of %o Fed=ration is
felt. The Provinecas are giv.n the »x2lugive yower of cﬂnstitwging,
maintaining and organising the Trovin~ial Courts both of ciininal
and clvil jurisdiotion, and each Province has ‘as ye=t retalned its
own law relating t0 civil propsrty righﬁ;%) The Criminal law is
Federal and uniform howev:r, as well as the laws relating ﬁo
bankruptcy and insolvency. Mora irmportant iz the power of
appointment which 1ls v-:eted in the Jovernor-Gensral, The salaries
of ths Sup:rior Nistrict and County Courts in sach Province ars
fixed by the Dominion Parliam-nt, the judges themselves are
aprointed by the Governorein-Ccuncil from the bhar of the Province of
Quebezc, and at present, of Ontarid, Mova Scotia and New Brunswiek,
and they hold office during good bzhaviour, but are removable bv
the Govaernor«General on the address of both Tous=s of ?arliamené?)
The Donminion Parliament was also empowered "to nrovide for t' e

Constitution, naintenance and organisation of a General Court, of

Appeal for Canads and for ithe establlishment of any additional courts

(1) “‘QTJOAO .’\Ct. Arto 92 &' 94-
(2) Arts. 96 - 100.
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(1)
for the better administration of Canada." A Supreme Court was

established in 1875 and an Exchequer Court (which is «lso a Court of
Admiralty) jossessing original jurisdiction in revenue cases and
other cases in which the Crown is interested. The Supreme Court
whose orgﬁniaation ls based not on the Constitution but on Statute,
has appellate Jurisdiction from all the Courts of the Provinces. It
may decide controversies betwaen the Dominion and the Province or
between two Provinces if tﬂe respective Legislatures agres, and it
may examine the @onstitutionality of a Statute, It is interssting
to notice that no provision is made in the Constitution for contlict;
m;?¥;aawn interpretation, Owing te the ¥nglish legal practice
whioch Canada has inherited, of deciding not on a law but on a case
undsr a law, the Court has developed an intsr<sting advisory power,
The Governor-General im €auncil may refer to it 'fbr hearing and
consid:ration! any important qusstions of law and fact aftaéting the
intarpretaiion of the British MNorth America Acts, the constitutione
ality of any Dominion or Provineizl Act, appellate jurisdiction
relating to educational matters, the powers of the Provincial aend
bominioﬁ Parliamsnts or any other matt:rs which the Gov:rnor=
genaral sees fit to subnit, The declsion is merely advisory, but
it is treated as a final Judgéggtgrrom the Supreme Court of the

Dominion as well as direct from the Highest Courts of the Provinces

appeals, except in criminal matters, lie by special leave and as of

(1’ -’I‘*». 101.

2) aupreme Court. Act. (c.139 Revised Statutés 1906)

i Y Sae Tec3. Perls T0ovihe  da Colonlss. 2nd Ude pebs8 53q. also

¢f. Koelth Responsible Covernment in the Dominions. *'The Judicliam

o, |
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right to the Judiocial Commitise of tie English Privy Councll wh%g?
is the final Court of Appeal of lhe Emplre for Colopial gquestionsg.

The Suprems Court ol Canada and vue COurﬁ 0oy iIxchequer
ar- the only two Federal Courts; tl:z Faderal functiocns aros
exercised by the Staﬁe Oourts as in the Continental Federations.
The Judgas however, arz not left{ to the Trovines as in tine other
four Federal 3tat2s, bvut are appointed from above by tl.: Dominion
Rxécuﬁive.

Two powers are withheld from the Dominion Parliament
and are not confarred on any other body within the Faderaitions Thesy
are the regulation of foreign affairs and ‘he amendment of the
Federal Comstitution, both of which are retained by the Imperial
Parliamang??

The Imperial Parliament has conferred on the serarace
Provinces power (0 amend the Provincial Constitutions, except with
regard to the office of Lieutsnani-Governor, but has invested the
Tederal Legislaturs with no such right. It possesses a limited
discretion with regard to wertain provieions of the British Nerth
America Act, sucl as the salary of Governore-General, tie constitutier
of & duorum of the Senate, and certain m?gfers ;elating to0 the

electoral rranchisa of the House of Commons. By later Acts tic

Parliament of Oamada may make provision for the government and

(1) cee infra p. ” |
(2) Cee infra p. 49 & HO Vice cedbs. 1886. cl. ods & 38 & 39
Tin, C. 38. 1875, cl.l.
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representation of territories in the Dominion, and may dofine =

with certain restrietions - the privileges, immwmnities and powsrs

(1)

to be enjoyed by the mamb.rs and Houses of the ILegislature.

- No other articlec of the Imperial Statute which
constitutes the Cunadian Federation may be amended by the Federal
Leclslature. They can be altered.only by the Imperial Parliamenat
which will, however, act in response to addresses of the Provincial
and Federal Governments, in accordance with the wishes of the
people as & whole and neither at Fedaral-nofAProvinoial biddiggz
The Constitution is not therefore rigid-in the extreme sense of that
of the United 8tates.  The amendment of the Constitution, as in
all other Federations, is not entrusted to the ordinary législativo
process of the Federal Parliament, but Canada is peculiur since
there is no other’body'within the Tmpire with the required
cbmpetence. -Thé rigidity of ithe Canadian Constitution is in fact
based on a different principrle from that on which it rests in the
mited States and Switzarlaﬁd. It 18 not the expression of a
Foderal limitation but of Imperial soverelgnty - not Federal but
. Colonial. The Parliament of the United Xingdom therefore,
eambraces the original,creative sovereignty of the reople of the
United Stat:s as well as the dormant, amending authority of threee

. (3)
fourths of the Legisla nr=s of the States,. In tiie case of

e

(2). Cf. Keith, Reeyi.cble Government in ths Dominions p.771.

(3). See supra p.69. seq.
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the Australian and South Africa, the Imperial Parliament has
surrendered its power of allowing the Constitution to the Colony
itself. In Australia, which 1s & Pedaral State, the rigldity of
the Constitution has heer secured hy other memiiz but in the
practically wnitary State of South Africa, the Parliamant of the
Union has bH:en given(g?nstitutional power and the flexibility of the
Constitution retained.

?ubord;nation of the Federation to the Imperial
Governmané? 18 expressed not only in Judiciai affairs by the appeal
to tha'Privy Council and in the rigidity of the Constitution but

in ordinary Legislation and in the composition of the Feder:1
Government., The Federal Legislaturs consists of two Fouses and
the Governor-Genaral who is appolinted by, and represents, the

Crown and every law requires ths consent of all three, Any bill
‘passed by the Dominidn Legislaturse howsever, and to which the
Governor-General has assent:d in the King's name, may be disallowed
by the Kingein -Council within two years. The right of disallowe
anc« 18 not exerclsed unless the law im in direct conflioct with an
Imperial Statute or sith Imperial Treatles. A bill may also be
reserved »y the Govarnor-General for the assent »f the King=in-
Council. in whioch case it has no forcs unless and until royal assént

hag been signified within two years. The relation betw=en the

Buplire and the Dominion 1s ther=fore reproduced in the r-=lation

(1) Ses infra p.229
(2) South Africa. Act of Ed.V1l. chap.9 Art. 152
(3) See infra p. 231. |
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of the Dominion and the Provinces.

The construction of the Cantral Governmént is similar
in principle, as the preamble of the British North America Act
declaras, to that of the United.Kingdg;Z The Provinolal
Governments are 1likewis: based on the same principle, excaept that
in all the Provinces =Xcept Quebec and Nova Scotia unicameral
legislatures havs been intrcduced. Tts chicf features are the
governmental authority of the Lowar Housa and the responsibility
of a Parliamentary and collective Executive to it. In the .
adoption of Parliamentary Gov .rnment Canada diffsers from the thkee
Yederal States already deacrlibed, and consequently the relution
of the Tederal and National elements which are necessarily
represented in the centre«l Government, is modified. For
Parliasmentary Government means the dominance of the popular i.e.
the National Houseand the comparative 1n;;gnificance of the Upper
Wouse, i.m. the Federal Touse. The composition of the Canadian
asanate is in fact curious. As part of a Federation 1% represents
the Provinces, salthough in unegqual proportion. Ontario and
Quebec have ench twentye-four memb:rs, Novd Scotia has ten, the
remaining six States have four or thr<e each. As tart of a
Legislature modelled on that of the United Kingdem, 1t ie of an
unpopular character, It does not however, possess the ancient
prestige of a Housa of Lorde. Tts members are in fact riominataed

2)
by the GovernorsCeneral, on the advice of his Council. 1Its

-—— - -

&1; Bf‘ B.N.AO AOt. Artﬂo 17"54:

Art. 24.
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charaster is rendered of 1little effect, however, owing to its
dominant position of the other House. The weaknesa of the
Pederal element is however of less importance in a tight Federation
such as Canada, than in a loose Federal State such as Australia,
which has also accepted the principles of English Parliamentary
Government, Australia affords a contrast to Canada in most of
its Federal characteristics and resembles far more the Federation
of the 'Tnited States.

It differs from it also in its history. The one point
6f resemblance is the common complaint whioch both Canadian and
Australian Colonies made of the sacrifice of Colonial and Imperial
interests. The binding force of Australian Federation was the
delibsrate recognition of the commercial benefits of co-opsration.
There were no 'grimd ing necessities' of war, independence or
deran£§3:1o ocompelling force of nationality urging ¥nion, nor oh
the other hand racial antagoniam to prevent its completion.
Australia is the sole instance of a whole Continent inhabited
(excluding aborigenes) by & single race and owing a single
allegianoe, although united by no other political tie. The chief
factor and also the chief difficulty of Australian Federation wag
inter-colonial trade, but it was also stimulated by the Oceanioc
policy of foreign countries- especlally of France and Germany.

Thus in 1870 an inter-colonial conference discussed the subject of

defance and the Pacific queption. Common action was also

(1) Cf. Motion of Sir Sammel Griffith (0neensland) in Convention
of 1883.
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desired for marine defence, the prevention of the influx of
criminals and quarantiné regulatioéiz

Federation was slow of accomplishment however. It
- was introdnced by the Impaerial Government as early as 1847, when
Ear) Grey, then Secoretary of State for the Colonies suggoeted'tho
Union of the soattered settlements under a central authority for
the consideration of "questions which, though local as it respect:e
the British possessions in Australia collectively ,are not merely
local as it respects any one of those possessions.” The ides
was not acoepted with mioh enthusiasm by the Colonies themselves
and 1t was not until the second half of the century, after the
Colonies had been granted.se1t~govsrnmantfzzhst Federation entered
into Australian practical politics at all, The tariff question
created immense local difficulties, and State feelings ran high.
Nevertheless the first step towards union was taken by the
formation of the "Fedaral Council of Australia® in 1885, due in
faot to the course of external affairs. As may be expected
the Council had no executive or financial powers. It had
leglislative control over the relations of Australia with the
i1slands of the Pacific, the prevention of the influx of criminals,
fisheries in Australian waters outside territorial limits,
extradition of oriminals and oartain other matters., No

(1) cg.igotion of Sir Samuel Griffith (Queensland) in Convention
o 83.

(3) New South Wales and Victoria 1885; Tasmania and South
Australia 1856; Queensland 1859; Western Australia was not
made self-governing until 1890,
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efficient "—inn was formed however for thres States at last
refused to participate , inoluding New South Wales which was the
";pivotal State' of the Australian Group and whose accession to
the later Union was gained by & special privilege with regard to
the Pederal capital. |
The idea of Union grew, however, with the increasing

consclousneass of the futility of the existing machinery. In s
serles of Oonf;}enooa & new Constitution was drawn up and accepted
by the people of the States on Referendum - & new expsmwiment in
British Dominions. It was proclaimed with one slight

alteration by the Quesn in 1900 and came inte foroe on January lst.
1901, The Fedoration of Australia was a popular act and an
expression of the fres will of the peoples of every part of it, or
as the Constitution declares, the people of the Colonies agreed to
unite, |

Many features of the United States Federation have been

reproduced, but in no slavish spirit of imitation,in the Australian
Cormmonwealth, - the assignment of the definite powers to the
Foderatioﬁf)and not to the States as in Canada, the position of the
Judioiéky, the rigidity of the Constitution and the aqual
representation of she States in the Federal House, In the number
and character of the matters assigned to the Federal Government
Australia follows the example of Canada rather than of the ynited
States. They include marriage and divorpe, invalid and old age

(1) Co?moigzalth of Australia Constitution Act 63 & 64 Vic.0,12
Art, 3
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w--——r—v

rensions, the gervice =nd execution of the civil and criminal
process,railways with respect to naval and military transport,
conoiiiation and arbitration for the Iravention of indu:trial
dippétgs. Comparatively few powers,dne: 'axclusively vested!

in the Federal Legisl&ture; certain pc ers may be exercised, with
the consent of the State concerred, such as the acquiszlition of State
ratlways; failway'oontraction and extension in any State, and ihe
tnggtion of a new State by the alteration of existing Stutc bounts
aries and on reference by a State or Statea, but 80 that the law
shall only extend to the States concexézé.and lastly at the reqnest
or with the ooncurranoe of all the States directly concerned, it may
axeprise any power ¥which can at the establishment of this |
Constitution be axerclsed only by the Parlilament of the Unlted
Kingdom or by the Federal Councilil of Australasia, The spharé
entrusted to¢ the Australlan Federa’ion is therefore larger and more
extensinle than that of the United States,

The vide powers of the Le;islature qualify the rigldity
of the COmmonwealth COnstitution wrich 1s alqo in several othar
raspscts more flexible than that of the United Statess Australian
Statesmen nave combined the ideas bor:owad from the Federal and
Republican constitutionalism of the United "tates with ideas
derived from the unitarian and monarchical constitrtionalism of

England, The Constitution is in fact flexible in certain of its

B ——— - AR~ W | e A v - Am - -

(1)e Ibid Art s1. (2). Arts, 51 (XX111 & XV1v) & 124,
3). Art 51, (XXXVil).
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articles, With regard to the othaers no ameéndment shall bacome law
unless it has been passed by an absolute majority of both Houses
and has been ratifisd not anly.by'a majority of the p?g?lo in each
of the Siates but also by a majority of the whole people, Tre
Paderal Parllament possesses the sole iniative for amendments,

and naiﬂher the State Legisiatures as in U.8.A, nor the elsctors
ag in Switzerland have uny direct means of setting the machinery to
work, Provision is nude against dead-lock between the two Houses,
which differs from that allowed for ordinary lsglslative contliggz
in its greater simplioity and in the greater privilege which is
aceorddd to the Senaces. The rigidity of the United States

Constitution is wodified by the substitusion of an absolute
majority for a two-thirds in the Houses and & simple majority of
alectors for the three~fourths of the State Legislatures, Ap in
Switzerimnda thare must bala mejority of the whole electors as well
as of the States, In imitation of the United SBtates & clause is
incorporated, which is omitted in Switzerland, proteoting the rights
of partionlar Stales, unless the State affected consents to their
- alteration, |

Ths Pedaral Parliament of Australia has like Congress

constitrtional power to establish a High Court and inferior Courts,
but it may also invest State Courts with Federal jurisdistion, and

an appeal lies fyim them to the High Gourt.' The two systems of

- P VI S -

zl). Cfe Art 51 (XXXV1); 1.7} 9410.14.27. 29. 30. 1, 4/, 47 eto.

2). Comnmonwealth Acte Art 13s,
3). 8es Art 57,
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Couris are not therefore kept separate and indepsndent like those
of the United States,

In additieh Augtralin differs from the United States 1n
the compoaltion ¢f the Tederal Government and inits relation to the
British Tmpire, fuetralia 1ive Canada hes accepted the principle
of Trglish Parlismentary ~Covermemmt with the supremacy of the Iower
House and tha insisnificencsz of the Upper, In Austr-lia the
convention of English Parliamentary Coverrment is incorporated in the
Gonstiiution which declares that the Senate may reither inisiste
nor amend & money Bill, The position of the Australien Senate
differs from that of the Canadian, not only in the greater
loogemess of the Federal RBond but also in its composition, The

Senate of the Commonwealth 1like that of the United Btates,!s based
on the principls of equal representation of the part-States and |
contalins six memborsfrom each of the six Btates, It possesses GOe
ordinate powars, sxcept in financi#l mattors, with the Fouse bf
Hepraesentatives - aven in the names of the Houses the Influence of

the Unitaed States is marked -~ but lest the 'conventional' weakness
| of the Upr~r House in a.?arliumentary Gaﬁarnmmnt should not
gufficizently safe-uard the 1nteraéts of the States it is strengthensd
by 1%s elactive - and psrmang%% - sharacter, and is the one Uvnpearx
Housa of z1:1ch Tegislatures which is more democratlc than the ?owcr.

Canada and Auntralia diffar from all other Pedsral States
in th:ir memhership of ths British Pmpirs, A double division of

(1), Except in case of dead=-lock.
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autnority is therefore mada, Qartain powers are exXclusively

843rcised by the Imparial Government, otners by the Federal
Government, and still others by tas Government of the States, But
for the nlilaate lezal subcrdination of the coclonies and thelr laok
of rapyrosentation in the Iupsrial Government and of course the
abgance of uny purely Federal Govermsant ,the impire itself would be
5o Pederal systaé}) 3ines the grant of internal sslf-Government to
the Boloeniza, the luperlal overmasen:. has only retained axclusive
contiel of forsign affairse The lapsrial relation is expressed in
other w8 but by no .aeuns idsntically in C&nada and Australia. The
difler<nce betweah i 48 pariiy cauvsad by the aiiference in the
netur: of the two TFedsrations,

The Imperial Govurnnent has surrandered to the Federal

oy zrnment of Canade its relasions with uhe separate Provinces, ihuq

deoraeaging ilts own power and inoraasing that 01 the Dominion GOVEre
ment . A direci relation is however praeserved betwaggﬁamparial ]
novermnent oad uie sepsrate Stutes of the lovser Austraulian Federatien
The Govaevrnors of the Slute for exmnpls ars like the Governore
Gensral himself, appointed by the Crown, elthough in practise the
ppinion of the State as well as of {he Fedemstion, is usually
obteined before itine appointment, Through thedr Goveraors the
3tates correspond directly with the Sscretary of State for the
Cclonies, on all matters wiihin thel:r spheres, and sometimes on
m-tters outside, alisousn in Laat case copies of the correspondence

must be sent to the Gov:rnor-Gensral and if the matter is publis,

-——— -

(1) See supra p.23.
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to the Yedersd inistry, On Fedaral mattars the Colonial
Gecret-ry replics through the Covormur-Gensral hut on subjects
wvithlin the Ml ,u1c+ion of the Stotes e replies dirsctly to lne
Govorndy of Lo ft&tv. Wot cnly is tihe Lisvienantesiovar aoy of &
ranadisn Trovines arpointed by ths feverntr-Ceneral Wine-1f hut all
communications botw.en the Tomse Soveruvertad ins Frovines 108
throug: the hands cf ik« Govern§r~General, v may uge his
disoretion in *tranenitting thSi.‘ The qu&&imindapénd@nf rogltiom
of thaz Tovarnors »f “lhe Australian 8ta§33 gemstines cavses Triction
vetweon them and the G-ovu"rf~~‘vnéz£?, exvacially since Melbourns
ig both the s=ai of ths Victorian ”Qvarmﬁdnt, and nntil tha
‘completicn of tue Pederal "uniital at Cantarma, also the seit of the
Federal fovernmernt, T

| Ths Imparial Covsrniint ’%c 0z retainsd Lte powsr of
dizullowance of Steils laws which 1t 3@9?0*::5 *hrouash t?is)nvsrnorg
of the “tet=s and hns nat vest=d 34 in ths Covsmor-Cinerel, while
arreals as lp “anada nay 2ls? Iie iz cortalin cauzs Lo thie Tudiclal

(4)
cormitten of the Privy Council,

b

In the relaﬁians‘hatwaen v, Aurtrallis as s Tioole and the
Bepirs, Sha ommonweml*% pussesing grechar indopondsncs tha the
Deainion. In both Colonies the Tiwerlal Toverasn b a:points
tha Covernor=Geanaral sn? axarclgae o gl-iler povey of &1: 110 unce

of Wederal lesislatlon, T ie 19 JuAlegd mottore st th: greater

o= TES

(1)} cf. Kaith, Impesrial Unity o7 the Dominions. pp.428=-31.

(2) #»., tre disputs ghovy the roqi*ion ef novarnmant TToree 4n
Nev South Wales, (3) Qae Instructions to Governor of State,
(4) Cf. Moore. Comuorrs=zli= of Austrulis, p.”8%58 seq,
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independence of the Australian Federation is displayed. In
Canada an appeal lies to the Privy Council on practiocally all
matters but by Article 74 of the Commonwealth Constitution it 1is
deoresed that "no appeal shall be permitted to the King in Council
from a decision of the High Court upon any gqu~stion howsoever
arising, as to the limits inter se of the Constitutional powers

of the Commonwealth and those éf any Stats or States, or as to the
limits inter se of the Constitutional powers of any two or more
States unless the High Court shall certify that the queation is
one whiéh ought to be determined by His Majesty in Couneil® The
High Court of Australiea therefore, @nless it deolides otherwise,
may be the final Court in Constitutional questions, and its
position as intsrpreter of the Constitution closely roaambf§§72ﬁ3?
Supremse Court of the United States, Moreover the principles it
has adopted in imitation of the ''nited States, have oreated a
divergence in the interpretation of the Australian and Canadilan
Constitutions, the latter of which depends in the final case &n the
decisions of the Judicial Committee of the Privy Council. The
British Nor# America Aots hav: bheen regarded by the Privy Council
ags ordinary Acts of the Imperial lLegislature and no more
inaccessible than any other act to the ordinary method of
legislation and judicial approach; they have therefore been
interpretad, like any other Imperial Acts on the principle that
literal and full effect should he given to aach oclause according to
the normal rules of Fnglish Judicial proc~dure, while it is

understood that any inconvenience arising from oonflicting decisions
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could be removed = by simple legislation.

The High Court of Australia on the other hand, has based
its Jjudgments on a 4ifferent principle. It has preserved the
American distinction between s$hke constituent and other legislation
and has ragardeéﬁﬁgaggzg;;”;a a fixed and psrmanent "supreme law",
which must be interpreted with a view %o its maintenance rather
than its alteration and whose harmonious working depends on jJudicial
decision rather than on legislative amendment.

An interesting 1llustration of the application of these
two principles is afforded by the case of the taxation of Federal
officials by local governments, The Privy Counell arguins from the
clause in the Conatitution of the commonwealéi) which states that
the powers remain inherent in them unless they were exclusively
vested in the Commonwealth decided that local governments had
powser to tax the salaries of Federal officiégg. The High Court
of Australia however, basing 1ts decision on United States rrecedent,
and on the principle of the immunity of instrumentalities formulated
by the Judieiary of that country, gave jJjudgment in the ppposite
genge. Aocording to this principle by which instruments
necessary t0o the Federal Government for the execution of its funotiag
werse immune from s$he oontol by the anthorities of the States. The
Australian Court declared that a State coul%s?either make a Fede{:}

officer give a stamped receipt for his income, nor pay an inoometax,

e

(1) Art, 106 (2) Webd v.Outtrim 1907, Ap.Cas. 81.
(3) D'"mden, v. Pedder. 1l.C.L.R., 91.
(4) Deakin v, Webb. 1, C,L.R. 585,
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The Supreme Court of Canada which had, under the influenc« of the
United States given the same judgment as the High Court of the
Commonwealth in a similar case, reversed its decision in the n~xt
cagse in accordanc: with the judgment of the Judical Cormitte: of the
Privg COunciif

A comparison of the relation bhetween the Fmpire and
Canada and Australia respectively shows a development in the
dirsetion of 0010n1§1 Independenca. The Empire is however, on the
eve of still furthef development. Problems of Impemial Federation
whieh have long engaged the interest and attention of politieal
writers and thinkers are becoming increasingly matters of
immediate or not far distant gettlement. In 1900 Sir Wilfred
Lanrier'demanded & volce in the Government of the Emplire for
rfanada. *"If you d=sire our help, call us to your Councllg *
The process has been reversed. The Colonies have made loyal
and generous oontributionﬁ in the presernt struggle of the Fmpire,
and in recognitdon of thelr help their Statesmen have been called
to the Councils of the Empire. 'Thaae Imperial Counclls are as
yet only 'Conferences!, and although it may be assarted without
much fear of contradiction that the resolutions and visws which are
there expressed will at least influence the terms of peace,at
pres:-nt the Conference possesse¢s no legsal anthority with regard to

the government of the Empire; it has not yet superceded the

(1) Abbott v, City of St, John., 40. 8,C.R. 597. The whole question
is discussed by Keith in "Imperial Unity and the Dominions.”
Part 1ll. Oh&p.lop s 446-5,
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Parliament ef the United Kingdom, It is not possible to describde
the sohemas of Immeri‘i Federation which arabnow being formulated.
One feature is now gaining inersasing rQOOgnitioéf)and a study of
présent Federations emphasises its importance - the necessity of the
construction of a separats Imperial Government, detaslhed from that
of the United Kingdom, now ¢alled the !Imperial! Government, but
with organs as advanced, specialised and authoritative. The
relation betwsen England and the Rmpire would resemble in certain
ways, that between Prussia and ths German Fmpire, but the acceptance
of Responsible Government as a political principle would prevent

such an identiflcation of Covarmments as existss in the German

and Prusalan systems.

(1) Cf. 8+ Le Curidis« The Problem of the Commonwealth.
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The five Federations whioch are the subject of this study
are distinguished by well-defined characteristics from Unitary
States on the one hand and Confederations of States on the other.
They are bassd on the principle of the partial union of semi-
independent States; they possess central organised bodies with
executive, judicial as wel! as legislative power, and they have
established channels of direct communication between the Federal
Government and the individual of the part-State, Within these
1imits however there exists an irmmense varlety in the application
of the Federal principle.

Gahmany and Australia are inhabited by a single race;
Canada is occupied by two and Switszerland by three or even four
different peoples while the original comparative homogeneity of the
United States has been largely modified by subsequent immigration.
The Federal principle has been extonded to countries as large as
the Tnited “tates and Canada and as small as Switz-rland, as
densely populated as Germany or as sparssly as Australia. The
histories of the five States are no less different. Germany has
& history of not much less than a thousand yeare from the accession
of ﬁenry the Fowler to the formation of the new Fmpire, the growth
of the Swiss Federation is prolonged throughﬁg;£:;§ five oenturles,
The unity of the American Colonies was accomplished in less than
two centuries from the landing of the Pilgrim Fathers or in twe
and a half to the ond of the Civil War; it might even be daid to
have been practically achleved during the twenty years from 1770 to
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teo 1790, Equally different is the natures of their histories -

in the wealth of dramatic incident and the abundance of varied
influences from Germany and Switzerland on the ons hand to Australia
on the other - as in their length.

A atill greater poini of differencs between Cermany and
Bwitzerlnnd‘on the one hand and Canada, Australia and the United
Btates on the other, lies in she Continental origin of the former
and its feudal heritage conirasted with the English origin of the
latter, Canada however hng inoorporated an important Continental
offdivot in the provincs of Quebec, while the United States was
influenced in the construetion of its central govermment by
Continental ideas, The ¥sdaerations are howesver alike in one
respect, In all five cases the part-States were gonnceted with
each other bafore the formation of saoh Fadera.ion, by s common
alleglance to a single head.

Tha causes of ¥Yederation are no less varied - the
£rinding necessity of union in thé face of a conmon foe, the
rromptings of a spontanacus nationality, the pursuit of a means to
raconcile racial antagonisms, the advantage of harmony in the
relatlons towards powserful nelghbours, or the deliberate
appreciation of commerocial co-operation, In the formation of all
the Federal States some or all of these elements were present, but
in each Btate one particular factor vorks witl a conmpelling irresiste
ible forcae. |

In the constitutional frame of the Federal State and in

the composition of the oentral Goverrment thie differences of
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conditiom and ocauses have exerted a powsrful influemoe, The
tightness of the Canadian Pedaration distinguishes it from all
other Federal Stéteu. and in the unequal representation of its
Provinces it resembles Germany, On most other points however
the Continental and English Pederations are far apart. In two
respects the two Continental Federations -~ the powerful monarchical
Germany and the small demoecratic Switgerland.- are in agreement;
. both are marksd by leglslative c - ntralisation and execoutive
decsntralisation and naither have a&dptcd Responsible Government,
In this latter point the United Stgtes reveals Contlnental influence
and, as it were, denies its Fnglish birth. Canada and Australia ,
although they reasmble each other and 4iffer from the remaining |
Paderal States in their posssszion of Responsible Bovarnment and in
thelr connection with the British Z“mpire, are as little alike in the
relations of their rarts, the rigidity of their Constitutionsg, the
composition of the Federal Hous: of their Legislatursa, as Ganad§
and the United 'Statan.

It is not nesceszsary, nor d¢ the limits of a Thesis
permit it, to smphasise still further the rich wariety in expression
of the Federal prineiple.  8till morg,atatesmen are turning
towards it in their search for solutions of modern political
problems. To Ireland, India and the Balkan States has ite
applioation bsen suggested, while Imperial tarifg;gzgﬁ Imperial
Confersnces hivc brought incomparably nearer to realisation a

Yederation of the Pritish “mpire,
B’nc,PT"S'CVTOT, C}Q"Q"&’ Srihs,‘lts" See QV\OI 07/ ‘B"M'o?"&f’h'j:
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GENERAL STATISTICS OF THE FIVE FEDERATIONS
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te 8. A. | swITZ¥ GERMANY CANADA AUSTRALIA,
? H
Date of 1789 1848(revi 1886 1867 1900
Formation -2d 1874) | enlarged
| 1871
¥o, of
States 48 2 | 26 9 6
. l !
| v —r haans
Ao~ |3,574,688 | 15,976 | 208,780 | 3,729,665 2,974,581
Federation| P%-™ 8q. . 8q.m. | BQem, £q.m.
v o L i - {
 Population (1) E
of wWhole |y ona 286 [3,877 " 95
TFederation . ’ 5 s 210 | , 67,812,000 8,075%000 4,951,000
about 1910 ;
Tegislature : ' (2)
fatIonal 435 1e9 397 234 7%
House 1 4 |
N H ‘
Fedoral 96 44 61 8" 36
House {each Stat4 each ol (Prussia 17 Ontario 24
two 19 Cant- |Bavarie ¢ | 2uabec 24
members’ ons two !oaxon & HOva Scotia |
menbers; V"urtamburg 4 ! 10 New Bruns-
6 half~ Baden,Hasss |{wick 10
cantcng | Alsace- Prince ®d,
| one each 'Lorraine 3 |Isle 4
each. Manitoba 4
Vbcklanbmg~ | Saskatole-
Sxhwerin & wan 4
Bruaswick 8 |{Alberta 4
each.Remain~ | British
ing 17 Columbia 3
' ctates one
je&ch.

(1) 2,594,298 speak German} 793,364 spank Frenchj 302,578 spgdh
Italian; 40,122 speak Romanecn.
(2) 8ince Roprasontation Act 1914,
Yukon Territory possesses a menmber in Houss of Commons dut none
in the Senata.



