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Abstract:  

This thesis presents a comparative analysis of the formal and informal legal systems in India and 

Pakistan in relation to honour crimes. The two countries share a common historical context that is 

reflected in their socio-cultural ethos. This thesis analyses the commonalities in their historical 

contexts, the invasion of the subcontinent, the intrusion and inclusion of foreign settlers, and the 

factors that contributed towards the creation and maintenance of patriarchal societies, which have 

led to several problems including honour crimes. Honour killings and violence in the name of 

honour are pervasive in both countries. Analysing their shared history helps to understand the 

prevailing socio-cultural, political, and legal dynamics in both countries. This thesis analyses the 

evolution of formal justice mechanisms in both countries as well as the development and expansion 

of legislative instruments before and enactment of laws after the Partition. It also examines the 

precedents of the higher courts of India and Pakistan in addressing honour crimes. It discusses the 

gaps in formal justice mechanisms that contribute to honour crimes and the informal justice 

mechanisms that prevail in both countries, including the institutions of the Jirga and the Panchayat, 

which hold a compelling position in the community and enjoy social support. The thesis 

investigates the factors that contributed to the consolidation of these institutions in both countries. 

It compares the legal instruments and precedents of the higher courts of both countries and 

discusses the prejudicial role of informal justice mechanisms in addressing honour crimes. It 

concludes that the informal justice mechanism contributes to the commission of honour crimes by 

promoting traditional customs and protecting perpetrators. As the formal court system in both 

countries is considered effective in combating honour crimes, this thesis makes recommendations 

to address the existing gaps and make the system more efficient.  
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INTRODUCTION 

‘All are equal before the law and are entitled without any discrimination to equal protection of 

the law. All are entitled to equal protection against any discrimination in violation of this 

Declaration and against any incitement to such discrimination’.1 

 

International human rights instruments such as the Universal Declaration of Human Rights 

(UDHR), the International Covenant on Civil and Political Rights (ICCPR),2 the International 

Covenant on Economic, Social and Cultural Rights (ICESCR),3 and the United Nations 

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)4 

embody some of the most fundamental human rights and ensure equal protection under the law. 

However, even decades after the adoption of the UDHR and other human rights instruments, 

several customary practices violating the dignity of human beings and their fundamental rights 

continue to persist. One such practice is that of honour crimes.  

Although they occur in many parts of the world, this thesis focuses on honour crimes in India and 

Pakistan, which share a common historical context that is also reflected in their cultures, legal 

systems, and social dynamics. Both countries have communal societies where the group or 

community exerts a strong influence on individual members.5 The rights of the individual are 

subordinate to those of the community, and individual members of society must abide by the laws 

of the community. In both societies, the reputation or honour of a person or community is the most 

important factor in identification and prestige. Honour plays an important role in an individual’s 

relationship with their community and has a great influence on important life decisions.6 Any act 

or behaviour that negatively affects the honour of the family or community can have negative 

consequences for the individual, including honour crimes. ‘Honour crimes’ generally refer to 

different types of crimes committed mainly against women to protect the so-called ‘honour’ of the 

 
1 Universal Declaration of Human Rights 1948, art 7. 
2 International Covenant on Civil and Political Rights 1966, arts 3 and 26. 
3 International Covenant on Economic, Social and Cultural Rights, arts 2(2) and 3. 
4 Convention on the Elimination of All Forms of Discrimination against Women, arts 2(c), 2(g) and 5(a). 
5 Lindsay Hughes, ‘India-Pakistan Relations – Part Three: Economic and Cultural Aspects’ (2016) Future Directions 

International <www.futuredirections.org.au/publication/india-pakistan-relations-part-three-economic-cultural-

aspects/> accessed 26 July 2021. 
6 Patricia M Rodriguez, ‘The Role of Honour Concerns in Emotional Reaction to Offences’ (2002) 16 Cognition and 

Emotion 143. 

http://www.futuredirections.org.au/publication/india-pakistan-relations-part-three-economic-cultural-aspects/
http://www.futuredirections.org.au/publication/india-pakistan-relations-part-three-economic-cultural-aspects/
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family. The term is commonly used as shorthand, to flag a type of violence against women 

characterised by (claimed) ‘motivation’ rather than by perpetrator or form of manifestation.7 

‘Shame killings’ or ‘honour killings’ occur because the perpetrators believe that the victim has 

brought shame, disrespect, and/or dishonour to their family or has violated the community and/or 

religious rules and principles. Human Rights Watch (HRW) defines an honour crime as ‘an act of 

violence, usually murder, committed by male family members against female family members 

who are perceived to have brought dishonour upon the family’.8 These crimes are committed to 

protect the honour of the family. Women who are accused of dishonouring their families and 

societies by engaging in what is considered disrespectful are subjected to different types of 

violence. However, there are no fixed criteria to determine the moral value of an act. Activities 

that are considered inappropriate and disrespectful are judged subjectively. The standard for 

appropriate behaviour varies according to religion, social class, cultural background, and region. 

Extramarital affairs, marriages outside one’s community, love marriages, clothing that is 

considered provocative in the respective culture, etc., are generally considered inappropriate. 

As most honour-based violence disproportionately targets women,9 it is often considered a 

gendered crime. This is reflected in UNICEF’s definition of honour crimes as ‘an ancient practice 

in which men kill female relatives in the name of family ‘honour’ for forced or suspected sexual 

activity outside marriage, even when they are the victims of rape’.10 The HRW and UNICEF 

definitions focus on the acts of violence committed against women.11 The definitions suggest that 

they are committed to protect and/or defend the ‘honour’ of a family or community.12,13 General 

Recommendation No 31 of the Committee on the Elimination of All Forms of Discriminations 

 
7 Lynn Welchman and Sara Hossain, Honour: Crimes, Paradigms, and Violence Against Women (1st edn, Zed 

Books Ltd 2005) 7. 
8 Human Rights Watch, ‘Integration of the Human Rights of Women and the Gender Perspective: Violence against 

Women and "Honour" Crimes’ (2001) Intervention Before the 57th Session of the U.N. Commission on Human 

Rights.  
9 ibid.  
10 National Commission for Human Rights, ‘A Study on Honour Killings in Pakistan and Recommendatory Checks 

through Law’ (2019) The Office of the Chairman, National Commission for Human Rights, Government of Pakistan 

<https://nchr.gov.pk/wp-content/uploads/2019/01/Final-Report-Honour-Killing.pdf> accessed 26 July 2021. 
11 P Chesler and N Bloom, ‘Hindu vs. Muslim Honor Killings’ (2012) 19 Middle East Quarterly 43. 
12 Office of the High Commissioner for Human Rights (OHCHR), ‘15 Years of the United Nations Special 

Rapporteur on Violence Against Women, Its Causes and Consequences’ 

<www.ohchr.org/Documents/Issues/Women/15yearreviewofVAWMandate.pdf> accessed 26 July 2021. 
13 Zara Ismail, ‘The Communal Violence Bill: Women’s Bodies as Repositories of Communal Honour’ (2020) 

21 Journal of International Women's Studies 50. 
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against Women14 declared honour crimes as a form of violence that is rooted in gender roles 

assigned based on the customary practices of different cultures. Men are assigned the task of 

controlling women’s sexual behaviour, whereas women are expected to adhere to a culturally 

defined set of behaviours. By adhering to these norms, women protect the honour of the family. If 

a woman violates social norms, she is accused of bringing shame to her family and society. In 

patriarchal societies, women are considered the guardians of their families’ honour. Therefore, 

men commit honour crimes against women who have violated cultural norms in order to reinforce 

cultural practices, protect the family’s honour, and force women to strictly follow them through 

severe punishments.15  

This thesis treats all forms of crimes committed not only to protect the reputation and honour of 

the family or community, but also to avenge the shame or dishonour caused by a person’s 

involvement in inappropriate activities, as honour crimes. Although most honour crimes are 

committed against women to control their sexuality, they can also be committed for other reasons 

and against men.16 Honour crimes are committed against male and female victims who have 

breached the respect and honour of the family, society, or community.17 This thesis focuses on the 

honour crimes directed not only against women, but also against men because of their relationships 

with women in India and Pakistan, and assesses the factors that contribute to honour crimes in 

these countries. It seeks to define the role of formal and informal legal systems in both countries 

in addressing honour crimes. The focus is on accountability mechanisms that can provide redress 

and challenge underlying norms. The analysis can help us determine which system is more 

effective in eliminating honour crimes, suggest measures that should be taken to address this 

persistent problem, and expand our understanding of the deeply-rooted cultural practices based on 

discrimination against women and the communal groups that foster these habits. 

The thesis is divided into four chapters, which deal with understanding the problem of honour 

crimes, the factors that contribute to these crimes, as well as the analysis of formal and informal 

 
14 UNGA, ‘Report of the Committee on the Elimination of All Forms of Discrimination against Women General 

Recommendations’. 
15 Tanya D’Lima, Jennifer L Solotaroff, and Rohini Prabha Pande, ‘For the Sake of Family and Tradition: Honour 

Killings in India and Pakistan’ (2020) 5 Indian Journal of Women and Social Change 22. 
16 Pratiksha Baxi, Shirin M Rai, and Shaheen Sardar Ali, ‘Legacies of Common Law: “Crimes of Honour” in India 

and Pakistan’ (2006) 27 Third World Quarterly 1239. 
17 ibid.  
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justice systems and the gaps in these systems. The thesis proposes three-tier criteria as an analytical 

framework to compare, contrast, and determine the efficacy of the formal and informal 

adjudicatory systems, in the process of addressing honour crimes. The criteria for the effectiveness 

of both systems: (i) the ability of the adjudicatory mechanism to recognise transgressions; (ii) the 

compatibility of judgments with principles of gender equality; and (iii) whether such judgments 

can offer tools to redress or remedy honour crimes. The term ‘gender equality’ refers to the 

standards of equality among women, men, girls, and boys, which prioritise non-discrimination on 

the basis of gender and seek to ensure that both genders are able to access and enjoy their civil, 

political, economic, social, and cultural rights.18 For contextual purposes, and to broaden the legal 

parameters in which honour crimes are expounded upon, provincial, appellate, and higher court 

judgments are analysed in this thesis.  

 

The first chapter describes the common historical context of India and Pakistan, which goes back 

thousands of years and has witnessed the rise and fall of several civilisations. Different rulers have 

influenced the indigenous cultures and social structures of both countries. The study of their shared 

history is essential to understand the evolution of formal and informal legal systems in both 

countries. I believe that honour crimes originated in the patriarchal systems introduced by foreign 

invasions and were not originally part of the indigenous culture of the subcontinent. 

 

The second chapter focuses on the formal and informal systems of justice in India, with an 

emphasis on the development of law after Partition. The legal instruments enacted by the 

legislative bodies have adapted to the changing needs of society. The Parliament has enacted and 

amended penal laws to prevent honour crimes, whereas the judiciary plays a crucial role in the 

adjudication of such cases. This chapter looks at the legal instruments enacted by the Indian 

Parliament and the precedents set by the courts against honour killings. It analyses some of the key 

precedents set by the courts and examines their role in the development of the law. It also discusses 

India’s informal justice system, namely the Khap Panchayat, and its role in enforcing cultural 

norms and enabling the commission of honour crimes. The chapter describes how the Khap 

Panchayat exploits social support to ensure compliance with cultural norms. It imposes penalties 

 
18 ‘OSAGI Gender Mainstreaming - Concepts and Definitions’ 

<https://www.un.org/womenwatch/osagi/conceptsandefinitions.htm> accessed 22 August 2021. 
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and sanctions on those who violate cultural practices and contribute to violence and crime in the 

name of preserving community honour.19 The chapter assesses the challenges in the formal and 

informal systems in order to identify the one that is most effective in dealing with honour crimes. 

The analytical framework will be applied to examine the socio-legal shift influenced by patriarchal 

norms, which created a paradigm wherein recognition, compatibility, and redress became esoteric 

reveries, in addressing honour crimes. 

 

The third chapter focuses on the formal and informal adjudicatory systems in Pakistan. After 

Partition, Pakistan adopted the penal laws enacted by the British. However, over time, these penal 

laws were amended. Although the British laws provided for the defence of grave and sudden 

provocation in honour crimes, the amendment to the penal laws and the incorporation of Hudood20 

laws repealed the defence of grave and sudden provocation and incorporated the Islamic provisions 

of diyat21 and qisas.22 The Qisas and Diyat Ordinance provided impunity to the perpetrators of 

honour crimes. Thus, the laws in question remained subject to severe criticism. The Legislative 

Assembly enacted specific legal provisions to address honour crimes and amended the Qisas and 

Diyat Ordinance. The chapter describes relevant judicial precedents in Pakistan and the flaws in 

the formal adjudicatory system. It also discusses the informal adjudication system, including the 

Panchayat and Jirga.23 These institutions work in parallel with the formal adjudicatory system and 

ensure strict compliance with tribal and cultural values by imposing sanctions and penalties on 

those who violate established norms, and thus contribute to the prevalence of honour crimes. In 

comparing the formal and informal adjudicatory systems in Pakistan, the third chapter assesses the 

propinquity between formal and informal judgments, and their compatibility with principles of 

gender equality, pursuant to providing condign redress to victims. 

 

The fourth chapter compares the formal and informal judicial systems of India and Pakistan, 

focusing on the evolution of laws in both countries after Partition. It also looks at the similarities 

 
19 ibid. 
20 Hudood is an Arabic term that refers to Islamic penal law or Quranic punishments. In traditional Islamic legal 

systems, hudud is implemented when certain proofs and conditions are met. Hudud offences as stipulated in the 

Quran include theft, brigandage, adultery, and apostasy. 
21 In Islamic Law, Diyat refers to the financial compensation paid to a victim or their legal heirs in the case of 

murder or bodily harm or property damage. 
22 In Islamic Law, Qisas refers to the right of the heirs of a murder victim to demand the execution of the murderer. 
23 ibid. 
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and differences in the judiciary’s approach to honour crimes and analyses the sentences passed by 

the higher courts in both countries. It also examines the informal institutions of the Panchayat and 

Jirga and the factors that have consolidated them in both countries. The analysis of legislative 

instruments, judicial precedents, diktats issued by the Khap Panchayat, and the role of the Jirga in 

addressing honour crimes shows that the formal judicial system plays an important role in 

protecting human rights in India and Pakistan. By applying the analytical framework, this thesis 

shows that while the legislations and judicial precedents have protected the victims of honour 

crimes by imposing serious penalties, the informal adjudicatory systems have promoted honour 

crimes. These institutions have perpetuated honour crimes and other forms of violence to ensure 

strict compliance with inhuman cultural norms and practices. In doing so, they have not recognised 

the grave wrongs that have been committed, and thus their adjudication remains incompatible with 

the principles of gender equality that intend to provide redress. With public support, these informal 

institutions enforce their judgments. Therefore, informal institutions should be regulated by 

legislative bodies and their activities prescribed by national law. 

 

I conclude by saying that the formal system, comprising laws enacted by legislative assemblies 

and the judicial system, is more effective in recognising honour crimes, promoting the principles 

of gender equality, and providing redress and remedies to victims. The Khap Panchayat and Jirga 

have used violent means, including honour crimes, to consolidate their positions.24 These 

institutions should be regulated and made accountable to the formal system. I propose 

recommendations to fill the gaps in the formal judicial systems of both countries. Measures should 

be taken to ensure that the judiciary is more effective, fit for purpose, and accessible to all. I also 

offer recommendations to amend certain provisions of the law in both countries to ensure greater 

legal protection.  

 
24 Anamika Singh, ‘Honour Crime and Khap Involvement: Threat to Human Rights’ (2014) 24 Deliberative 

Research 28. 
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CHAPTER 1 

FORMAL AND INFORMAL ADJUDICATORY SYSTEMS IN 

THE SUBCONTINENT 

After Partition in 1947, India and Pakistan developed their legal systems.25 However, the impact 

of their shared history is reflected both in their social, political, economic, and cultural ethos, and 

in their culture of honour crimes and the development of formal and informal legal systems to deal 

with them.26 To better understand the formal and informal legal systems of both countries, it is 

essential to consider their common historical context. This chapter looks at the history of honour 

crimes in the subcontinent, the factors that contributed to it, the development of legal instruments 

under colonial rule, and the informal legal systems that prevailed in the subcontinent before 

Partition. Understanding the common historical context is essential to understand the evolution of 

laws in both countries and can help us appreciate and interpret the precedents of the courts in 

honour crimes cases. It is also crucial to examine the origins of the Khap Panchayat and Jirga, 

which operate in parallel with the formal judiciary in both countries, as well as the social support 

mechanisms for enforcing the judgments of these informal institutions and the social structures 

behind them.  

 

The Transition from Matriarchal to Patriarchal Societies 

The history of the subcontinent goes back thousands of years. Its diverse religious practices, social 

values, cultural norms, and customs reflect the imprint of various civilisations.27 About 4500 to 

5000 years ago, the Indus Valley Civilisation, one of the oldest and most influential civilisations 

of the subcontinent, flourished here. Sir John Marshall, an Englishman who discovered the remains 

of the Indus Valley Civilisation at Mohenjo-daro, one of the oldest sites in the world, believed that 

women occupied a special place in society and that the Indus Valley Civilisation was a matriarchal 

society that worshipped goddesses. He theorised: 

 

 
25 Shantanu Chakrabarti, ‘Interpreting the Legacy of Partition in the Sub-Continent: Indian and Pakistani 

Perspectives’ (2016) 40 Politeja 21. 
26 Chesler (n 11). 
27 Ishwar Modi, ‘Society and Sociology in India: Some Reflections’ (2012) 178 Polish Sociological Review 141. 
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In no country in the world has the worship of the Divine Mother been so deep-rooted and 

ubiquitous as India. Her shrines are found in every town and hamlet throughout. She is 

the … prototype of power … which developed into that of Sakti. Her representatives are 

the … village goddesses … who one and all are personifications of the same power … 

That like the Mother Goddesses of Western Asia they originated in a matriarchal state of 

society is a highly reasonable supposition.27  

 

This statement shows that women played an important role in the religious sphere during the Indus 

Valley Civilisation. Sir John Marshall pointed out that ‘the female elements appear to be co-equal 

to, if not predominant over the male elements’.28 However, the position of women in public life is 

contestable, because there are no significant remains of the civilisation to determine their situation.  

  

The arrival of subsequent civilisations changed the dynamics in the subcontinent. Aryans, 

Scythians, and Mughal Muslims introduced different practices that influenced the Adivasi 

indigenous29 communities in the subcontinent. The Aryans influenced the indigenous culture and 

religion and introduced male-dominated practices, which affected the existing matriarchal norms 

negatively.30 They consolidated the caste system to maintain their racial supremacy, banned inter-

caste marriages, introduced polygamy, took women as slaves, and banned polyandry.31 With the 

arrival of the Scythians and the rulers of Mughal Muslims, the status of women deteriorated 

further. The custom of purdah, namely veiling, excluded women from public life and confined 

them to their homes.32 Muslim women lived within the confines of the house and covered their 

bodies completely when they went out. Under Mughal rule (1526–1857), Muslim women who 

practised purdah were respected in society.33 Therefore, upper-caste women adopted this practise 

and confined themselves to their homes. The spread of veiling among Muslim and upper-caste 

women influenced the lower caste women, as well. These practices led to the separation of public 

 
27 Hannah Fane, ‘The Female Element in Indian Culture’ (1975) 34 Asian Folklore Studies 51. 
28 John Marshall, Mohenjo-Daro and the Indus Valley Civilization (2nd edn, Probsthain 1931). 
29 ‘Adivasis’ is a collective term used to refer to several indigenous communities in India. Adivasis are officially 

known as ‘Scheduled Tribes’.  
30 Sarla R. Murgai, Women in South and South East Asia (1st edn, University of Tennessee 2004).  
31 Naresh Rout, ‘Role of Women in Ancient India’ (2016) Odisha Review 42. 
32 Karin A Deutsch, Muslim Women in Colonial North India Circa 1920-1947: Politics, Law and Community 

Identity (1st edn, Cambridge 1998). 
33 Tanvir Anjum, ‘The Emergence of Muslim Rule in India: Some Historical Disconnects and Missing Links’ (2007) 

46 Islamic Studies 217. 
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and private life, with women withdrawing into a private sphere and their influence on public life 

diminishing. This way, the societies in the subcontinent gradually changed from matriarchy to 

patriarchy.34 This transition resulted in the deterioration of the position of women in society. 

However, it sheds light on male dominance in rural parts of Northern India, which have reported 

the highest number of honour crimes. As a result of the dense Muslim population, rural areas and 

parts of Northern India, became accustomed to adopting Muslim cultural norms without formal 

adjudication or oversight.35 This led to a rural/urban divide that enabled the rural feudal system to 

control adjudicatory processes.36 The influence of foreign invasion contributed to the consolidation 

of patriarchal norms and escalated different forms of violence against women. 

 

Among Hindus, the caste system caused the deterioration of the status of women, particularly of 

the upper caste.37 As rulers influence people of upper castes, the upper-caste women emulated the 

practices of Muslim women to improve their social standing.38 The customs of ‘sati’, which refers 

to the burning of a widow on her husband’s funeral pyre as an act of devotion; ‘purdah’, which 

refers to the act of covering the face and other parts of the body; and seclusion, which refers to the 

separation of women from public life and their confinement within their homes, were practised 

mainly by upper-caste women.39 They also had to abide by other strict restrictions. Their right to 

freely choose a spouse was severely restricted, and they were only allowed to marry men from 

their own or a higher caste.40 These restrictions were imposed to protect the superiority of the 

upper caste and preserve their purity. In comparison, foreign invasions – especially Muslim rule – 

had a smaller impact on lower caste women, who worked to support their families despite financial 

problems.41 These women were discriminated against because of their caste and in many cases, 

were not allowed to participate in activities with upper-caste women. However, the invasion of 

 
34 Sharad Patil, ‘Some Aspects of Matriarchy in Ancient India: Clan Mother to Tribal Mothers’ (1973) 2 Social 

Scientist 42. 
35 J Auboyer, Daily Life in Ancient India: From 200 BC to 700 AD (Phoenix Press 2002). 
36 J Briggs (trs), The Rise of the Mahomedan Power in India: Power in India Till the Year A. D. 1612’ (Originally 

written by Muhammad Kasim Ferishta, Tarikh-i Firishta, Vol. II, Arthur Probsthain 1829). 
37 Nidhi Shrivastava, The Progress of Indian Women from 1900s to Present (1st edn, University of Connecticut 

2009). 
38 N Hussain ‘Women as objects and women as subjects within fundamentalist discourse’ in N S Khan, R Saigol, 

and A S Zia, (eds), Locating the Self: Perspectives on Women and Multiple Identities (ASR Publications 1994). 
39 Bal Ram Nanda, Indian Women: From Purdah to Modernity (1st edn, Advent Books Division 1990). 
40 Paul D LeBlanc, ‘Indus Epigraphic Perspectives: Exploring Past Decipherment Attempts & Possible New 

Approaches’ (Master’s thesis, University of Ottawa 2013). 
41 ibid. 
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foreign rulers had a smaller impact on them than on the upper-caste women who had to bear the 

burden of these foreign rules. Lower caste women, for example, were entitled to many freedoms 

and were not bound by sati and purdah.42 Similarly, the remarriage of widows was common among 

the lower castes, who continued to worship the Mother Goddess and other female idols.43 

 

Honour Crimes in the Subcontinent 

Foreign invasions and rule in the subcontinent had a great impact on the role of women in society. 

The cultural practices introduced by the invaders led to a shift from matriarchal to patriarchal 

societies.44 An important aspect of a patriarchal society is the notion of family honour.45 Honour 

is a social construct that determines the parameters to maintain the honour of a family.46 The 

communal values of the subcontinent attributed great importance to honour and protected it by all 

means.47 As Zara Ismail noted,48 the rights of the family and community were considered more 

important than those of an individual; therefore, the rights of the individual were not taken into 

account and all possible means were used to protect the honour of the family. The patriarchal 

nature of the subcontinent linked honour with women’s sexuality. Therefore, women and their 

sexual behaviour were seen as guardians of the family honour.49 

 

Kamla Bhasin and Ritu Menon explained that ‘most men and women agreed that honour, for losing 

and preserving, is located in the bodies of women’.50 Society had established standard practices to 

control women’s sexuality and placed the responsibility on men to ensure that their female family 

members adhered to these practices. A violation of standard practices by women was considered 

a breach of the social code, and the women responsible for inappropriate behaviour were accused 

 
42 Mazhar-ul-Haq Khan, Purda and Polygamy: A Study in the Social Pathology of the Muslim Society (Nashiran-e-

Ilm-o-Taraqiyat 1972). 
43 ibid. 
44 Carol P Christ, ‘A New Definition of Patriarchy: Control of Women’s Sexuality, Private Property, and War’ 

(2016) 24 Feminist Theology 214. 
45 ibid. 
46 Jim Doris, ‘A Conversation with Margaret Visser: Diagnosing That Feeling of Helplessness’ Catholic New Times 

(Toronto, 1 May 2003). 
47 Kaushambi Kaushal, ‘No Honour in Honour Killing: Comparative Analysis of Indian Traditional Social Structure 

vis-à-vis Gender Violence’ (2020) 5 ANTYAJAA: Indian Journal of Women and Social Change 52. 
48 Ismail (n 13). 
49 ibid. 
50 Kamla Bhasin and Ritu Menon, Borders & Boundaries: Women in India’s Partition (1st edn, Kali 1998). 



 16 

of bringing shame to the family.51 Therefore, male members of the family exercised control over 

women’s sexuality and ensured the observance of customary practices that both protected family 

honour and conveyed masculine virility. If the men did not fulfil their responsibility and control, 

it would significantly undermine their masculinity.52 

 

The standard practices of morality set by society to regulate women’s sexuality were not codified 

or embodied in written form.53 They were unwritten rules interpreted and enforced by the locals. 

The main responsibility for enforcing the practises lay with the male members of each family. 

However, the female members and community also played a role.54 If a woman performed an act 

contrary to customary practices, the reputation of both the family and community was considered 

at risk. These social forces thus exerted pressure to ensure compliance, which led to the 

commission of honour crimes. The killing of an accused woman was sanctioned by society and 

considered an act of great courage. As Fateh stated:  

 

If a woman refused to comply with the rules set down by her cultural community, her 

immoral behaviour contaminated the whole family. If other strategies to make the women 

comply failed, the only remedy was for her male relatives to kill her in order to protect 

the family’s honour. Such murders were culturally sanctioned and designed to uphold a 

specific moral order.55  

 

Social and community institutions prescribed a set of standard practices to dictate women’s 

behaviour. Standard practices to control women’s sexuality varied according to caste, religion, and 

locality.56 However, certain practices were common in many areas and were introduced to control 

women’s sexuality. These included arranged marriages, endogamous marriages within one’s caste 

and/or religion, and modest dressing. Although arranged marriages were the social norm, it was 

considered a crime for a couple to marry without the consent of their family, regardless of whether 
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both partners belonged to the same village, religion, or caste. Similarly, the practises of endogamy 

and exogamy, which refer to marriages within and outside a clan, tribe, or community were 

widespread. Exogamous marriages in an area where endogamy was practised were considered a 

crime. Similarly, endogamous marriages in an area where exogamy was practised were 

condemned, as the ethnographic accounts of Karen Leonard show.57,59 Society justified endogamy 

and exogamy. Proponents of the latter claimed that members of the same clan, tribe, or community 

shared fraternal relationships and were therefore considered siblings and their marriage was 

forbidden. Proponents of the former justified marriage within a clan to maintain tribal purity.58  

 

Society in general and its male members in particular, were responsible for ensuring compliance 

with customary moral practices and exercised control over women’s sexuality by force. The 

violation of cultural practices was considered a threat to the morals and honour of the family and 

community. Therefore, various means were used to ensure strict compliance, such as isolation, 

beatings, various types of torture, physical and verbal abuse, harassment, humiliation, forced 

marriage, restriction of movement and, in extreme cases, murder. Although most honour crimes 

were committed by male family members against female ones, in cases where the woman’s family 

did not want to take action against her, society forced the family to do so by imposing economic 

sanctions, social boycotts, and other means, thus putting unbearable economic and social pressure 

on the family to commit honour crimes against its female members.59,62 Although most honour 

killings targeted women, in many cases men also fell victim to these crimes. If a woman from a 

higher caste married a man from a lower caste, both partners were killed. The social attitude 

towards the perpetrators of honour crimes encouraged more people in the countryside to commit 

them.60 This was the result of conformity to the feudal values of caste, which focus on isolation 
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from urban society.61 Honour killings were considered private affairs and, as there was no state 

mechanism to punish the perpetrators, they were not reported to the official authorities.62  

 

British Influence on the Status of Women in the Subcontinent 

British colonial rule influenced the laws and customs of the subcontinent positively and 

negatively.63 The general policy of the British was not to interfere in the personal laws of the 

various religious communities in order to consolidate their political power in India. They 

introduced many legal instruments to improve the legal status of women in the subcontinent by 

enacting laws to protect their rights and eliminate inhuman treatment. These instruments included 

the Bengal Sati Regulation 1829, enacted by Lord William Bentinck, the erstwhile Governor-

General of India.64 The regulation criminalised the practice of sati65 and prescribed penal 

consequences for perpetrators and instigators of the crime. This provision influenced the social 

acceptance of brutal practices against women. The Hindu Widows’ Remarriage Act 1856 was also 

a progressive legislative instrument introduced by the British in support of women’s rights. It 

provided legal protection for the remarriage of widows,66 which had been hitherto prohibited in 

society. The British enacted the Female Infanticide Prevention Act 187067 to eliminate female 

infanticide. The Age of Consent Act68 raised the age of consent for sexual intercourse to 10 years 

in 1860 and 12 years in 1891. The British introduced these changes to legitimise their rule in the 

subcontinent.69 They claimed that the inhabitants of the subcontinent were uncivilised and that 

they had come to civilise them.70 However, these reforms failed to effect substantial change.71  
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Some of the policies formulated by the British had negative consequences for women.72 Before 

their arrival, lower caste women enjoyed freedoms such as widow remarriage and were not bound 

by the strict rules governing upper-caste women. However, the policies of the British affected the 

status of lower caste women. The British wanted uniform legislation. The laws of the Hindus in 

British India73 varied from caste to caste and were not codified in a written document. Only the 

law of the Brahmins was codified. To ensure uniformity and equal application of the law,74 Warren 

Hastings, Governor of Bengal, passed a decree in 1772 and declared the codified law of the 

Brahmins as the sole legal authority for all Hindus. This decision had serious repercussions for 

lower caste women.75,76 The strict rules that applied to Brahmin women, such as the prohibition of 

divorce and remarriage were extended to lower caste women. The decision of the Governor of 

Bengal denied lower caste women the right to own property and to remarry, among other things.77 

 

The British maintained the personal laws of the different communities of India.78 Personal laws 

refer to standard practices inspired by the sacred scriptures of a particular religion. These laws 

govern marriage, child custody, inheritance, marital rights, property, and other civil matters. They 

applied only to the followers of a particular religion. For example, Mohammedan law applied only 

to Muslims and Hindu law applied only to Hindus.79 Each religious community had its own 

personal law, with provisions based on discrimination against women.80 For example, 

Mohammedan law allowed a husband to take four wives but punished women for bigamy. 

Provisions governing inheritance, custody of children and testimony, and numerous other 

provisions discriminated against women. Hindu law contained discriminatory provisions against 

women, too. For example, a married woman was not entitled to adopt a child, had no right to 

inherit property, etc.81 
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The British upheld the personal laws, with one of the prominent lawyers of the Second Law 

Commission of India stating, ‘In the present state of the population of India it is necessary to allow 

certain great classes of persons to have special laws recognised and enforced by our courts of 

justice concerning certain kinds of transactions among themselves’.82 The British maintained 

personal laws and ensured their strict application.83 Before British rule, the religious leaders of 

individual communities interpreted their personal laws in line with the changing needs of the 

society.84 However, the British used Western-trained judges to apply the personal laws of the 

various communities, which had been translated from Arabic and Sanskrit into Persian and 

English. The translations helped the judges understand the personal laws and judge cases according 

to the doctrine of ratio decidendi85 and the strict application of the precedents of previous 

judgments, which led to the strict application of personal laws and the reinforcement of cultural 

practices, including the concept of honour. 

 

The laws enacted by the British had negative consequences for the victims of honour crimes. The 

Indian Penal Code (IPC), 1860 provided for criminal consequences for offences committed within 

Indian jurisdiction. Section 300 of the IPC states, ‘Except in the case hereinafter excepted, culpable 

homicide is murder, if the act by which the death is caused is done with the intention of causing 

death’.86 It also provides that culpable homicide committed with intent (mens rea) to cause death 

amounts to murder. The punishment for murder under the IPC is death or imprisonment for life. 

Most honour killings are committed with the intention to cause death.87 Therefore, the penalty 

prescribed under the IPC should apply to perpetrators. However, Section 300 does not apply to 

honour killings, unlike the provision of grave and sudden provocation, which allows the 

perpetrators of honour killings to avoid severe sentences. Exception 1 to Section 300 of the IPC 

1860 reads: ‘Culpable homicide is not murder if the offender, while deprived of the power of self-

control by grave and sudden provocation, causes the death of the person who gave the provocation 

or causes the death of any other person by mistake and accident’.88 This applies to cases where 
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there is an actus reus and a homicide has been committed but the mens rea is absent. Exception 1 

provides that culpable homicide committed as a result of grave and sudden provocation, 

accidentally or by accident, do not constitute murder because they lack the intention to commit the 

crime.89 Therefore, the death penalty and life imprisonment provided by the IPC for murderers do 

not apply to the cases covered by Exception 1.  

 

The provision for grave and sudden provocation is often invoked in honour crimes cases to avoid 

the penalties imposed in murder cases. The defence of grave and sudden provocation states that 

the circumstances of the case were such that the offender lost self-control and committed the 

offence at the height of passion, with no intention of causing death. The culture of the subcontinent, 

augmented with skewed gender disparities, has placed the responsibility on men to control the 

sexual behaviour of women. It is believed that a man’s failure to control a woman’s sexuality hurts 

the male ego, undermines masculinity, and ruins the family’s reputation in society. Therefore, male 

family members lose self-control and commit honour killings, and invoke the defence provided in 

Exception 1 that the crime was committed at the height of passion, with no intention of causing 

the death of the victim.90  

 

The judges appointed by the British to try crimes in India interpreted the provision of grave and 

sudden provocation and in some cases accepted the defence of the perpetrators of honour killings. 

Compounded with cultural norms, judicial attitudes, in a mutually exclusive manner, reinforced 

regressive paternalistic taboos. In Emperor v Dinbandhu Ooriya,91 the Calcutta High Court held 

that ‘It is well established that if a husband discovers his wife in the act of adultery and thereupon 

kills her, he is guilty of manslaughter only and not of murder’.92 In this case, the court accepted 

the accused’s defence. The judgment recognised that the defence of grave and sudden provocation 

is applicable in cases where men witness adultery, extramarital affairs, and/or similar acts by the 

female members of their families.93 The judgment of the court has since been exploited by the 
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perpetrators of honour killings to mitigate their sentences and justify their crimes in defence of so-

called honour. 

 

To successfully invoke the defence provided in Exception 1 of Section 300 of the IPC and claim 

grave and sudden provocation, the accused must prove that the crime was committed in the heat 

of the moment. In honour killings, however, perpetrators do not act exclusively in the heat of the 

moment. They conspire and commit the crime with a premeditated intention,94 and later invoke 

the provision of grave and sudden provocation to exploit the due process of law.95 Courts of law 

have accepted the defence of perpetrators in different cases of honour killings. In Saleh 

Muhammad v The State,96 the accused was charged under Section 300. He woke up late at night 

and was unable to find his sister in her bed. He took a hatchet and started looking for his sister and 

found her in a compromising situation with a man in the fields. He killed his sister and the man on 

the spot. Chief Justice Cornelius held that:  

 

The taking of a hatchet can be explained by the fact that it was still dark, that is, for 

self-protection, and it may be the accused expected to have to chastise his sister for 

misbehaviour if that was found. But upon the admissible evidence, in this case, there is 

no ground for thinking that the appellant expected to find his sister in an act of intimacy 

with a stranger. He must be allowed, on the evidence, the benefit of a shock, on making 

the discovery, such as is fully recognised in law as furnishing grave and sudden 

provocation within the meaning of exception I to Section 300, P. P. C., Sufficient to cause 

loss of self-control.97  

 

A judgment of the Supreme Court of Pakistan recognised the defence of grave and sudden 

provocation and all the lower courts of the country followed suit. In recognising this defence, the 

Supreme Court of Pakistan emphasised that the accused was in ‘shock’ when he found his sister 

in a compromising situation. The plea of grave and sudden provocation has also been recognised 
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by Indian courts. In K.M. Nanavati v. State of Maharashtra,98 the accused invoked the defence of 

grave and sudden provocation after murdering his wife, who had confessed to being in an illicit 

relationship with another man. Although the court accepted the defence of aggravated and sudden 

provocation, it found that the test for it was objective.99 To determine whether the defence is 

applicable, the court must consider the reaction of a reasonable person in the circumstances, and 

not the particular circumstances of the accused. If a reasonable person would lose self-control in 

such circumstances, only then could the defendant’s claim be accepted.100 In comparison to the 

judgment in Saleh Muhammad v The State,101 the court, in Nanavati, found that the accused did 

not commit the murder in the heat of passion, as he had allowed himself plenty of time in which a 

reasonable person in similar circumstances would have calmed down and it was unlikely that he 

would have committed the offence. The accused’s sentence was therefore not reduced.102 The cases 

of Saleh Muhammad v. State and K.M. Nanavati v. State of Maharashtra reflect the influence of 

British laws on the legal systems of India and Pakistan. While the British introduced Exception 1 

in Section 300 of the IPC, the legislative assemblies of India and Pakistan have, over time, 

amended many provisions of the IPC in their jurisdictions. 

 

Informal Adjudicatory Systems in Pre-Partition India: Khap Panchayat 

Historians believe that the Khap Panchayat came into existence with the settlement of people in 

villages. In each village, there was a majority of a particular clan or caste that dictated the rules for 

the village.103 Initially, the Khap Panchayat was established to ensure the security of the village.104 

Over time, however, it became responsible for ensuring compliance with customs and norms,105 

such as standard principles of morality and social practices like marriage. As patriarchal 

institutions, their decisions often overlook the interests and well-being of women and enforce the 

societal concept that links family honour to women’s bodies.106 The Khap Panchayat, mainly 
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comprising men, employs various means to ensure strict adherence to Khap rules and traditions, 

making them patriarchal institutions. Anyone who violates the precepts and norms of the Khap 

Panchayat faces serious consequences.107 It ensures the enforcement of its commandments and the 

observance of its rules through social boycotts, the imposition of heavy fines, and in some cases, 

the use of physical force and the imposition of the death penalty.108 The power of the Khap 

Panchayat lies in the social acceptance and support for the institution.109 Its diktats enjoy societal 

sanctions and are enforced by the members of society without the assistance of any law 

enforcement agency. 

 

Informal Adjudicatory Systems in Pre-Partition India: Jirga  

The Jirga is similar to the Khap Panchayat and is mainly associated with the tribal areas of Khyber 

Pakhtunkhwa and the Baloch tribes of Balochistan.110 In this system, the elders of the village or 

tribe form the Jirga (council) and regulate local affairs. Religious leaders were also part of the Jirga 

when it came to religious issues. The history of the Jirga goes back hundreds of years, with some 

historians claiming that the system originated with Aryan tribes.111 The Jirga was responsible for 

settling disputes peacefully among different tribes in particular areas112 and by laying down rules 

and practices to be observed by all residents. These rules governed marriage, the custody of 

children and other social matters, and included a code of conduct for women. Like the Khap 

Panchayat, the Jirga was a patriarchal institution mainly comprising men. The decisions of the 

Jirga were often disadvantageous to women.113 The Jirga places the honour of the family and 

community and imposes strict rules on women.114 Women are punished if they violate the usual 

norms of behaviour, through physical and verbal abuse, harassment, torture, and in some cases, 

even death. These institutions are the main informal justice mechanisms in India and Pakistan that 

serve to perpetuate male-dominated practices and promote honour crimes. Although they helped 
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encourage male members of society to commit honour crimes, the British took no significant action 

against them. After Partition, both countries retained these institutions, which are still part of their 

social fabric today and contribute to the persistence of honour crimes. 

 

Formal and informal adjudication has shifted away from benign descriptions of legal pluralism to 

consider how pluralistic legal systems may be viewed as fields of overlapping and intersecting 

subordination by victims of honour crimes. With all their complexities, diversity, and 

contradictions, formal and informal adjudicatory systems bring to the fore conflicting concepts of 

governance: at the domestic and communal levels. As a result, it is the abdication of legal 

intervention against non-state adjudicatory bodies that has been met with serious criticism.   
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CHAPTER 2 

FORMAL AND INFORMAL HONOUR CRIMES 

ADJUDICATORY SYSTEMS IN INDIA 

Honour Crimes as a National Issue  

The National Crime Records Bureau of India issued a report on crime statistics for 2018,115 which 

revealed that 30 honour killings were reported in the states of Jharkhand, Himachal Pradesh, 

Maharashtra, Punjab, Assam, Gujarat, Jammu and Kashmir, Kerala, Odisha, Rajasthan, 

Telangana, and Delhi that year.116 However, the number of honour crimes and killings is even 

higher because they are often reported as suicides, accidents, or incidents of domestic violence. 

According to a report by The Hindu,117 a daily newspaper in India, 40 percent of the 2013 rape 

cases adjudicated by New Delhi’s District Courts involved couples who had married without the 

approval of their parents. In such cases, the parents, mainly of the woman, reported false cases of 

rape.118 The report indicates that honour crimes are disguised by other offences and that the actual 

number of honour crimes is underreported in India.119  

 

Honour killings and other forms of honour crimes are not confined to a particular area or caste. 

They are prevalent in all parts of India, committed by members of different castes, religions, and 

faiths.120 However, many individuals associate the phenomenon with particular localities. 

Nirupama, a journalism student, was killed by her parents in the name of family honour in 2010. 

She was a Brahmin, which is an upper caste, and wanted to marry her classmate, Priyabhanshu, 

who belonged to a lower caste. In this case, the then chairperson of India’s National Commission 

of Women, Girija Vyas said, ‘Nirupama’s case could not be termed an honour killing. Khap 

Panchayat and honour killings are specific to Haryana’.121 However, this statement contradicts the 
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facts.122 The statement also reflects the lack of acceptance of honour crimes as a national issue that 

cannot be restricted to a particular place. Suggesting that honour crimes are limited to a particular 

place overlooks the severity of the issue at the national level. Therefore, it is vital to recognise that 

honour crimes are not limited to a particular area or state in India but are reported nationwide.123  

 

Although most honour crimes are reported in Northern India (Punjab, Haryana, Uttar Pradesh, 

etc.),124 they are also prevalent in other parts of the country. An Assistant Professor at the 

Department of Law at Maharshi Dayanand University, Haryana, contended that ‘although most 

honour crimes reportedly take place in Punjab, Haryana, Delhi, Western Uttar Pradesh and other 

parts of Northern and Western India, other areas of India also register such incidents’.125 Similarly, 

numerous national and international organisations have reported honour crimes in southern India. 

They also take place in rural and urban areas, although the rate is higher in the former.126  

 

Honour killings are an attempt to forcefully control the sexuality of women; they are an attack on 

the autonomy of women.127 In most cases, women are the victims and are subjected to violence. 

However, in many cases, violence is also directed against the partners of the women. Therefore, 

honour crimes target not only women but also men who break the cultural diktats and the standard 

norms of society. For, example Nitish Katara128 was killed in the name of honour by the sons of a 

politician, D.P. Yadav because he was allegedly in love with their sister. In this case, the mother 

of the victim, Neelam Katara, recalled the remarks of the honourable judge of the Sessions 

Court,129 who asked her: ‘How is this an honour crime? Daughters are killed in honour crimes, but 

here your son was killed’.130 This statement indicates that most honour crimes in India are 
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associated with women victims, with the judiciary reflecting the general beliefs prevailing in 

society. Honour killings are a national phenomenon and are committed against either gender. This 

chapter analyses the formal and informal adjudicatory systems in India to identify both the role of 

legislation and the judiciary in addressing honour crimes and the problems in the formal system 

that have been contributing towards social support for the Jirga and Panchayat systems. An 

analytical framework is used to compare, contrast, and determine the efficacy of the formal and 

informal adjudicatory systems, pursuant to addressing honour crimes. The criteria for the 

effectiveness of either system are: (i) the adjudicatory mechanism’s ability to recognise 

transgressions; (ii) the compatibility of judgments with principles of gender equality; and (iii) 

whether such judgments can offer tools to redress or remedy the crimes. The term gender-equality 

principle refers to the standards of equality among women, men, girls, and boys of non-

discrimination on the basis of gender, and to ensure that both genders are able to access and enjoy 

their civil, political, economic, social and cultural rights.131 

 

The Informal Adjudicatory System of Honour Crimes in India 

The Khap Panchayat is an informal adjudicatory system132 for honour crimes in India, which 

contributes to honour killings and other honour crimes.133 It is different from the institution of 

Panchayati Raj,134 and understanding the differences between the two is essential to understand 

the informal adjudicatory system for honour crimes in India. The Panchayati Raj is a local self-

governance institution, whose members are elected by the people it serves. It is protected by the 

Constitution of India and oversees the administration of localities.135 This chapter examines 

whether, in line with the analytical framework, the formal adjudicatory system inexorably supports 

the informal adjudication of honour crimes. 
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The Panchayati Raj 

The institution of Panchayati Raj has been in existence in rural India for hundreds of years. It has 

played a significant role in the administration of justice at the village level, resolution of disputes 

among the inhabitants of particular villages or areas, and the social development of villages while 

influencing the political process of the state.136 Article 40 of the Constitution of India recognises 

the importance of Panchayati Raj and directs the states to establish Panchayat systems at the village 

and district levels.137 Article 40 is a Directive Principle of State policy and does not impose a legal 

obligation on states to establish a Panchayat system. It is the discretionary power of the states to 

consolidate the institution of Panchayat within its jurisdiction, as a result of which some states 

consolidated the Panchayati Raj, whereas others did not take any steps in this regard.138 

 

The 73rd amendment to the Constitution of India changed the legal status of the Panchayat system 

and provided constitutional protection to the Panchayati Raj. Article 243 B of the Constitution of 

India states thus: ‘Constitution of Panchayats. (1) There shall be constituted in every State, 

Panchayats at the village, intermediate and district levels in accordance with the provisions of this 

Part’.139 Following an amendment, Article 243B imposed a legal obligation on all states to 

establish the Panchayati Raj within their jurisdictions. The constitution also provides a mechanism 

whereby the members of the Panchayat are elected by the Gram Sabha (gathering of village 

adults). The powers of the Panchayat are listed in the Eleventh Schedule of the Constitution of 

India. The Constitution provides that at least one-third of the total membership of the Panchayat 

shall comprise women, and reserves seats for the scheduled castes.140 The Panchayati Raj is an 

effective form of local government and ensures the effective administration of affairs at the 

grassroots level.141 
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The Khap Panchayat System 

The Khap Panchayat is a community organisation that generally represents the same gotra (clan), 

caste, or village. It comprises the elders and powerful individuals of the village. These people are 

not elected to the position, but are self-proclaimed defenders and custodians of the norms and 

traditions of their village.142 There are two levels of the Khap Panchayat. The first is the village 

level Khap Panchayat, where the elders and powerful members of adjacent villages participate and 

pronounce their judgments on various matters.143 The second is the Sarv-Khap Panchayat, which 

refers to the assembly of multiple Khap Panchayats. The Khap Panchayat at the village level and 

the Sarv-Khap Panchayat enjoy and exercise similar powers and pronounce judgments called 

diktats in matters related to inter-caste, intra-caste, inter-village, and same gotra marriages, 

inheritance, property, etc.144 Generally, the Khap Panchayat at the village level pronounces a 

judgment after adjudicating upon the matter under consideration. If it is serious and involves 

members of multiple Khaps, then the Sarv-Khap will adjudicate.145 

 

The caste and gotra systems have developed specific norms to regulate the behaviour of and social 

interactions among their members. They attach great importance to these social norms and 

practices, compliance with which is highly regarded. These norms and practices include the 

prohibition on marriage within the same gotra, village, or adjoining villages.146 Similarly, the Khap 

Panchayat restricts relations among members of one caste with those of another. The norms and 

practices of the Khap Panchayat system impose restrictions on women’s sexuality.147 The Khap 

Panchayat system dates back hundreds of years, with some historians tracing its origins to the Rig 

Vedic times.148 A Khap Panchayat is a community organisation with no legal standing. It is not 

affiliated to the Panchayati Raj institutions established by the state that operate as local government 

bodies. Although Khap Panchayats are present in all parts of India, they are mainly dominant in 
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Northern India, specifically in Haryana, Punjab, and Rajasthan.149 The Khap Panchayat wields 

great influence over the lives of people in enforcing norms and traditions. It ensures the 

enforcement of its decisions by imposing economic sanctions, social boycotts, and several other 

penalties on individuals who have acted against its rules.150 Some practices and norms enforced 

by the Khap Panchayat are contradictory to the legislative instruments enacted by the Parliament 

of India.151 

 

Role of Khap Panchayats in Honour Crimes 

Society has developed norms and traditions to regulate the behaviour of its members. These norms 

and traditions impose restrictions on women’s sexuality and on the freedom of choice of 

individuals in selecting their life partners. Anyone who contravenes the norms and traditions of 

society is accused of bringing dishonour to their family and community.152 The members of the 

Khap Panchayat consider themselves the custodians of social norms and customs. To ensure strict 

compliance with its norms, they impose sanctions and other penalties on those who deviate from 

the expected behaviour. There are numerous cases in which the verdict of the Khap Panchayat has 

culminated in the commission of honour crimes.153 

 

The Khap Panchayat enjoys social and political power. Families succumb to these pressures and 

commit crimes against their members who are accused of bringing dishonour to the family and 

community by violating the norms and customs of society. In some cases, the Khap Panchayats 

have pronounced the death penalty for couples who married within the same gotra or outside the 

same caste, and committed other similar violations. In the Manoj-Babli Honour Killing Case,154 

the verdict of the Khap Panchayat instigated Babli’s family members, which resulted in the killing 

of the couple.158 Similarly, in numerous other cases, the Khap Panchayat has compelled young 
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boys and girls to take their own lives, and have pressured family members or members of the 

community to commit honour crimes.155 

 

Higher courts in India have recognised the role of the Khap Panchayats in honour crime cases. In 

Arumugam Servai v State of Tamil Nadu,156 the court opined:  

 

We have in recent years heard of ‘Khap Panchayats’ (known as ‘Katta Panchayats’ in 

Tamil Nadu) which often decree or encourage honour killings or other atrocities in an 

institutionalized way on boys and girls of different castes and religion, who wish to get 

married or have been married, or interfere with (2011) 6 SCC 405 the personal lives of 

people. We are of the opinion that this is wholly illegal and has to be ruthlessly stamped 

out.157  

 

In this case, the court condemned the role of Khap Panchayats in honour killings by upholding the 

right of individuals to exercise their right to marry. The judgment declared the interference of the 

Khap Panchayat in the exercise of the right to marry contrary to the laws of India. This courageous 

judgment serves to support the principles of gender equality, and thus enable women to have a 

stronger voice in choosing their life partners. Higher courts in India have declared the existence of 

Khap Panchayats, pursuant to their roles in honour crimes, a violation of the Constitution of India 

and other instruments enacted by the legislature. Justice Markandey Katju and Gyan Sudha Mishra 

stated: 

 

This is wholly illegal and has to be ruthlessly stamped out. There is nothing honourable 

in an honour killing or other atrocities and, in fact, it is nothing but barbaric and shameful 

murder. Other atrocities in respect of the personal lives of the people committed by 

feudal-minded persons deserve harsh punishments. Only this way can we stamp out such 

acts of barbarism and feudal mentality. Moreover, these acts take the law into their own 

hands, and amount to kangaroo courts which are wholly illegal.158  
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In this historic judgment, the Supreme Court declared honour crimes to be grave violations of 

human rights159 and prescribed harsh punishments for perpetrators.160 The court declared Khap 

Panchayats illegal, and called them kangaroo courts161 and instructed law enforcement agencies to 

not only take substantial measures against the members of the Khap Panchayat but also eliminate 

the institution itself.162 Similarly, in the Manoj-Babli Honour Killing Case,163 the trial court 

declared the Khap Panchayat contrary to the constitution and imposed the death sentence on its 

leader for inciting the family to commit honour killings.164 These judgments make it clear that the 

higher courts of India have established the fact that Khap Panchayats do not provide recognition 

to honour crimes or redress to victims.165 Imposing harsh punishments will not only recognise the 

crimes committed by the perpetrators, but also allow the redress and remedy of offences.166 The 

courts of law have an effective modus operandi to determine the infringement of the rights of 

people guaranteed by the legislative instruments of the state.167 As in this case, the court declared 

the institution of Khap Panchayat unconstitutional and illegal based on its transgression of the 

law.168 These institutions deprive people of their fundamental rights and pronounce verdicts 

without giving them any opportunity to be heard.169 

 

Any verdict pronounced by the Khap Panchayat has no legitimacy and cannot be enforced by the 

state machinery. If the Khap Panchayat annuls the marriage of a couple in an inter-caste, interfaith, 

or same gotra marriage, the marriage will still be considered valid in India.170,171 Similarly, state 

institutions are bound to protect the couple. In Asha Ranjan v State of Bihar and Other,172 the court 
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pronounced that ‘the choice of a woman in selecting her life partner is a legitimate constitutional 

right. It is founded on an individual choice that is recognised in the Constitution under Article 

19,173 and this right is not expected to succumb to the concept of class honour or group thinking’.174 

The judgment established that the right to choose a life partner is constitutionally guaranteed.175 

Therefore, the rights of individuals guaranteed by the constitution and other laws of India are 

superior to communal rights. The concept of group honour or decision-making cannot deprive a 

person of the exercise of his or her rights; this reinforces the principles of gender equality,176 

namely non-discrimination, equality, and educational development, by extending rights that had 

been customarily reserved for men to women. 

 

Social Support for Khap Panchayats 

The Khap Panchayat still has great influence and enjoys the confidence of the people in many rural 

areas in India. The membership of the Khap Panchayat is voluntary and families voluntarily refer 

issues to the Khap Panchayat instead of approaching courts of law.177 Different factors contribute 

towards the social support for the Khap Panchayat. One of the primary reasons is the delay in the 

pronouncement of judgments in courts of law.178 Formal courts take years to decide on simple 

cases. The Khap Panchayat, however, delivers a verdict in a single hearing. Second, the institution 

has been in existence for centuries because of the trust that people invest in it.179 Third, the 

Panchayat comprises village elders who are highly respected in society and to whom people can 

relate, unlike judges in courts of law.180 Fourth, political parties support the Khap Panchayat 

system to protect their voter base. They are reluctant to act against these institutions, which may 

adversely affect their popularity. Manohar Lal Khattar, the Chief Minister of the State of Haryana 

extended his support to the institution, stating, ‘They are like parents minding the children, and 

they take swift decisions on matters in which the courts are silent. Khap Panchayats consist of 
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experienced members of the society and they make sensible decisions’.181 This statement reflects 

the political patronage enjoyed by these institutions. Further, the complexity of the court system 

and the heavy expenses also contribute to the social support for the Khap Panchayat system.182 

 

Problems in the Khap Panchayat System 

The Khap Panchayat system contributes to several honour crimes. The institution provides social 

support and patronage to the perpetrators of honour crimes, as a result of which the accused in 

most such cases are absolved from the legal ramifications of the heinous crimes they commit. The 

diktats issued by the Khap Panchayat have resulted in the killings of hundreds of human beings, 

and numerous families have been compelled to commit crimes against their family members by 

the Khap Panchayat. These problems are explained in detail below. 

 

Protection of Male Dominance 

The Khap Panchayat is a patriarchal institution. To maintain male dominance, they impose 

restrictions on women’s sexuality, which deprive women of the rights to express themselves and 

choose a life partner, and other fundamental rights.183 In some areas, its diktats prohibit women 

from wearing jeans and/or using mobile phones. These restrictions have limited women to the 

private sphere, and there is no representation of women in the Khap proceedings. The crimes 

committed in the name of honour are rooted in this patriarchal aspect of the Khap Panchayat.184 

 

Violations of Indian Law  

Audi Alteram Partem185 is a significant principle of natural justice.186 According to this norm, each 

party to a conflict is entitled to present their case, justify their claims, and deny allegations made 

by the other party. The right to be heard is protected by the Constitution and laws of India.187 The 

modus operandi of the Khap Panchayat contradicts the principles of natural law. In its proceedings, 
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parties are not given the opportunity to present their case or afforded the right to be heard. The 

members of the Khap Panchayat take into consideration the facts of the case and pronounce a 

judgment unilaterally. The parties to the conflict are not entitled to file an appeal against the Khap 

Panchayat’s verdict in any other forum; the verdict is always final.188 According to the analytical 

framework, Khap Panchayats do not provide tools to parties to mount a legal challenge against 

their verdicts.  

 

Reinforcement of Illegal Cultural Practices  

According to Article 13(1) of the Constitution of India, all customs, cultural practices, and 

traditions inconsistent with the fundamental rights in the Constitution are void.189 The rights to 

marry, life, and express oneself are constitutionally protected.190 The Khap Panchayat system 

enforces cultural practices that often deprive people of the exercise of their constitutional rights, 

which is a violation of legislative instruments like the Hindu Marriage Act 1955191,192 and the 

Special Marriage Act 1954.193 Therefore, the Khap Panchayat is considered an illegal institution 

enforcing illegal practices whose decisions violate human rights.194 

 

No Right to Plead  

The Khap Panchayat system inflicts severe punishments on individuals who have violated its 

cultural norms and rules.195 These punishments violate the domestic laws and provisions of 

international human rights instruments,196 such as the UDHR,197 ICCPR,198 CEDAW,199 and the 

United Nations Convention against Torture.200 The formal adjudicatory system also inflicts severe 

punishments such as the death penalty. According to a 2018, Amnesty International Report, India 
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is 1 of 56 countries to retain the death penalty whereas 142 countries have abolished it in law 

and/or practice. The death penalty is imposed on those who commit very heinous crimes. The 

overall number of death sentences imposed by the sessions’ court has decreased from 153 in 2016 

to 77 in 2020.201 Although courts of law do pronounce the death penalty in many cases, these 

sentences are commuted to life imprisonment or reduced punishments by higher courts.202 The 

President of India is entitled to pardon those sentenced to death by commuting their punishments 

to life imprisonment. India has carried out 8 executions since 2000.203 The comparison between 

the death penalties executed by the formal adjudicatory system and the cases of honour crimes 

committed with the aid of the Khap Panchayat indicates that the latter has been involved in the 

arbitrary killing of people.204 

 

No Representation of Members of the Scheduled Castes 

The Khap Panchayat includes members of the upper caste and no members from the scheduled 

castes.205 The institution has existed for centuries, especially in rural India. The members of the 

Khap Panchayat are self-proclaimed custodians of the norms and traditions of society.206 They are 

very influential and have social support.207 There is no representation of women, its proceedings 

do not provide an opportunity for women to be heard, and it enforces illegal cultural practices. It 

plays a crucial role in the commission of honour crimes by imposing social and economic sanctions 

on those who violate the norms and traditions of society.208 The Khap Panchayat is a parallel 

adjudicatory system in India and has, therefore, been declared illegal by the courts of law in many 

judgments.209 It has no legal standing under Indian law. The Khap Panchayat discriminates against 

the members of the scheduled castes and enforces ancient caste practices. Interactions with the 

members of the scheduled castes is considered equivalent to polluting the caste system; therefore, 
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restrictions are imposed on inter-caste interactions. If anyone from a higher caste marries a member 

of a lower caste, it is considered a threat to the supremacy of the upper caste, and severe 

punishments are inflicted on the couple to prevent similar incidents in the future.210 The 

discrimination and ill-treatment of the members of the scheduled castes are prohibited by the laws 

of India and constitute a violation of domestic211 and international human rights laws. 

 

Formal Adjudicatory System 

This section analyses the legislative instruments and precedents set by the courts of law, applying 

the analytical framework to compare, contrast, and determine the efficacy of the formal and 

informal adjudicatory systems.  

 

The Constitution of India 

The Parliament of India212 has not enacted a specific legislative instrument to deal with honour 

crimes within its jurisdiction, which is highly essential. The Constitution of India is the supreme 

law of the country. Part 3 of the Constitution provides protection to some of the most significant 

rights, known as the ‘Fundamental Rights’, to all inhabitants of India. The legislature is not entitled 

to abrogate or repeal any of the rights in Part 3 of the constitution through ordinary legislation. 

The Constitution also provides a mechanism for the enforcement of constitutional rights and 

empowers the higher judiciary to adjudicate upon cases involving the infringement of fundamental 

rights. Although the Constitution does not explicitly mention honour killings or crimes, the rights 

embodied in the constitution protect people against these crimes. Article 15 (1) states: ‘All laws in 

force in the territory of India immediately before the commencement of this Constitution, in so far 

as they are inconsistent with the provisions of this Part, shall, to the extent of such inconsistency, 

be void’.213 Subclause (a) of Clause 3 of Article 13 defines law as follows: ‘Law includes any 

Ordinance, order, bye-law, rule, regulation, notification, custom or usage having in the territory of 

India the force of law’.214 Article 13 imposes a legal obligation on all branches of the states to 
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uphold the fundamental rights and any law, custom, usage, by-law, rule, regulation, notification, 

or practice prevalent in any part of India that infringes upon fundamental rights is void. Customs 

and practices that impose restrictions on women and make them the repository of honour are the 

causes of honour crimes. Therefore, they violate fundamental rights, such as the right to life and 

freedom of expression, and are illegal under Article 13 of the constitution. 

 

Article 14 prohibits discrimination based on caste, colour, race, religion, and other distinguishing 

features and mandates equality before the law:215 ‘The State shall not deny to any person equality 

before the law or the equal protection of the laws within the territory of India’.216 Article 15 (1) 

states, ‘The State shall not discriminate against any citizen on grounds only of religion, race, caste, 

sex, place of birth or any of them’.217 Another cause of honour crimes is the caste system.218 

Members of the upper castes consider themselves superior and discriminate against members of 

the lower castes. To maintain the supremacy of the upper caste, restrictions are imposed on the 

sexuality of women, and inter-caste and/or inter-religious marriages are prohibited. When a 

woman from an upper caste marries a man from a lower caste, the act is considered blasphemous 

and she is accused of polluting the caste and dishonouring her family. In such cases, members of 

the upper caste commit crimes of honour against the couple. Discrimination based on caste is a 

blatant violation of Articles 14 and 15 of the Constitution of India.219 The Constitution also protects 

the right and liberty of all inhabitants of India. Article 21 states: ‘No person shall be deprived of 

his life or personal liberty except according to the procedure established by law’.220 Personal 

liberty refers to the right to make decisions for oneself, including the right to marry. Therefore, 

any restriction imposed to control the sexuality of women is a violation of Article 21. Similarly, 

honour killings, which deprive a person of his or her life, also violate Article 21. Any act that 

deprives a person of the right to life is a severe violation of the constitution and a crime under the 

laws of India. The constitution also protects the right to profess any religion. Article 25 (1) states 

that ‘Subject to public order, morality, and health and the other provisions of this part, all persons 
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are equally entitled to freedom of conscience and the right freely to profess, practice and propagate 

religion’.221 Article 25 protects interfaith marriages,222 which is a major reason for honour killings. 

Although the Constitution of India does not mention the words ‘honour crime’, Articles 13, 14, 

15, 21, and 25 can be invoked to seek justice for victims of honour crimes. 

 

The Hindu Marriage Act 1955 

The centuries-old caste system prevalent in India is the most significant reason for honour 

crimes.223 There are four main castes and many sub-castes and gotras. Those who fall outside the 

caste system are excluded from society and are referred to as ‘Dalits’ or untouchables. Article 17 

of the Constitution of India has abolished untouchability. However, the practice is still pervasive 

in many parts of India.224 The members of the upper caste consider themselves superior to others 

and subject Dalits to inhuman treatment and discrimination. The caste system prohibits inter-caste 

marriages and imposes numerous restrictions particularly on the sexuality of women to prevent 

inter-caste marriages. As women’s autonomy is considered a threat to the caste system, rules and 

regulations are enforced to control the sexuality of women and ensure compliance through the 

imposition of sanctions and penalties.225 

 

The Hindu Marriage Act 1955 legalised inter-caste marriages.226 Before the enactment of the law, 

inter-caste marriages were illegal and children from such marriages were considered illegitimate. 

In Bai Kashi v Jamnadas Mansukh (March 1912), the Bombay High Court held that marriage 

between the Brahmin widow Bai Kashi and Jamnadas, a Shudra was illegal,227 and the couple 

along with their children were deprived of the legal rights granted to same-caste couples and 

children under the law.228 The Hindu Marriage Act 1955 legalised inter-caste marriages and 

protected inter-caste couples. Children from such marriages are also legitimate and entitled to all 

 
221 Constitution of India, art 25 (1). 
222 MacKinnon (n 216). 
223 See Chandrapati (n 154). Judgment in Lata Singh (n 158). Asha Ranjan (n 172), para 48. 
224 Tahira Karanjawala and Shivani Chugh, ‘The Legal Battle against Domestic Violence in India: Evolution and 

Analysis’ (2009) 23 International Journal of Law, Policy and the Family 289. Constitution of India, art 25 (1). 
225 Uma Chakravarti, ‘Conceptualizing Brahmanical Patriarchy in Early India: Gender, Caste, Class and State’ 

(1993) 28 Economic and Political Weekly 579. 
226 The Hindu Marriage Act 1955. 
227 Bai Kashi v Jamnadas Mansukh, 1912. 
228 ibid. 



 41 

the rights granted to children of a valid marriage under the laws of India. Whereas the Hindu 

Marriage Act 1955 legalised inter-caste marriages, the incidence of such marriages is very low, 

reflecting the lack of social acceptance.229 Ratna Devi, an upper-caste woman who married a Dalit 

man stated, ‘For high-caste families, it is not only a crime but also a sin to marry someone of lower 

caste in India. I committed that sin and faced my family’s wrath’. She and her husband were 

attacked by her family in the name of honour but timely intervention by the police saved their 

lives.230 The victim’s statement is a realistic reflection of the caste system and its rules, whose 

violations are considered a crime and truly evil. 

 

The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989 

The marriage of upper-caste women with men from the scheduled castes is a prominent reason for 

honour crimes in India. Honour crimes committed against members of the scheduled castes are 

grounded in caste discrimination. Such individuals are not only discriminated against, but are also 

subjected to inhuman treatment. In many areas, members of the scheduled castes are ostracised 

and deprived of fundamental rights and basic needs of life. The Parliament of India enacted the 

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989 to eliminate atrocities 

committed against the members of the scheduled castes.231 This Act resonated with Article 17 of 

the Constitution, which states: ‘Untouchability is abolished and its practice in any form is 

forbidden. The enforcement of any disability arising out of untouchability shall be an offence 

punishable in accordance with law’.232 Article 17 and the Act of 1989 integrated the members of 

the scheduled castes in Indian society and criminalised discrimination against them. The provisions 

of the Article and the Act may be invoked in honour crimes committed against members of the 

scheduled castes. 

 

Udumalpet Shanker’s murder is an example of an honour killing committed against a member of 

a scheduled caste to protect the honour of the family. Kausalya, who belonged to another backward 

class (OBC) community, and Shanker, who belonged to a scheduled caste community, got married 
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without the approval of their families. Both were students in an engineering college. Kausalya’s 

family was against this, as they considered marriage with a Dalit blasphemous. In the 10 months 

of their marriage, the couple received multiple threats before they were brutally attacked. Shanker 

reported serious injuries and Kausalya barely survived. The case was reported as an honour crime, 

and Kausalya’s family members and the hired killers were apprehended. The lower court convicted 

her father and five others under the Prevention of Atrocities against Scheduled Castes and 

Scheduled Tribes Act (POA) and sentenced them to death.233 An appeal was filed in the Madras 

High Court against the decision of the lower court, which led to Kausalya’s father and uncle being 

acquitted and the sentences of the other culprits being commuted. Kausalya intends to file an 

appeal against the judgment of the High Court with the Supreme Court of India.234  

 

The Protection of Human Rights (Amendment) Act 2006 

The Protection of Human Rights Act 1993235 and the amendments made to it through the enactment 

of the Protection of Human Rights (Amendments) Act 2006236 are significant legislative 

instruments in India. The provisions of the Act may be invoked in honour crimes, as they provide 

for the establishment of a National Human Rights Commission to investigate breaches of human 

rights. The commission has been empowered to conduct inquiries, examine witnesses, and give 

recommendations for the enforcement of international human rights instruments in India237 such 

as the ICCPR,238 the ICESCR,239 and the national legislative instruments for the protection of 

human rights.240,241 International legislative instruments contain provisions related to the 

protection of the life and liberty of people. The crimes committed in the name of honour are 

violations of the rights embodied in these international and national legislative instruments. 
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Therefore, the provisions of this legislation may be employed in honour crimes, both for 

investigations and to implement measures to eliminate such crimes from society.242 

 

The Protection of Women from Domestic Violence Act 2005 

The Protection of Women from Domestic Violence Act 2005 may be employed in honour crimes. 

According to Section 2(f) of the Act: 

 

A domestic relationship means a relationship between two persons who live or have, at 

any point of time, lived together in a shared household, when they are related by 

consanguinity, marriage, or through a relationship in the nature of marriage, adoption or 

are family members living together as a joint family.243  

 

Therefore, the honour crimes committed against women or their partners by their family members 

may fall into the category of domestic violence.244 Section 3(a) defines domestic violence as any 

violence that ‘harms or injures or endangers the health, safety, life, limb, or well-being, whether 

mental or physical, of the aggrieved person or tends to do so and includes causing physical abuse, 

sexual abuse, verbal and emotional abuse, and economic abuse’.245 The definition of domestic 

violence is very broad and corresponds to acts often committed against women and their partners 

to protect the alleged honour of the family. Although the term ‘honour crime’ is not mentioned 

explicitly in the law, the provisions of these legislative instruments are invoked in honour crime 

cases, as honour crimes are often committed against women in the domestic sphere.246 This act 

provides different remedies, such as compensation and custody.247 

 

 
242 Relis Tamara ‘Unifying benefits of studies in legal pluralism: accessing actors' voices on human rights and legal 

pluralities in gender violence cases in India’ (2016) 48 Journal of Legal Pluralism and Unofficial Law 354. 
243 Protection of Women from Domestic Violence Act 2005, s 2 (f). 
244 Manjeet Bhatia, ‘Domestic Violence in India: Cases under the Protection of Women from Domestic Violence 

Act, 2005’ (2012) 32 South Asia Research 103. 
245 Protection of Women from Domestic Violence Act 2005, s 3 (a). 
246 Karanjawala (n 225). 
247 ibid 305. 



 44 

Relevant Provisions of the Indian Penal Code 

The IPC is the most significant legislative instrument for criminal law in India. Its provisions not 

only define offences and the essential elements to prove them but also prescribe appropriate 

punishments. Section 299 of the IPC states:  

 

Whoever causes death by doing an act with the intention of causing death or with the 

intention of causing such bodily injury as is likely to cause death, or with the knowledge 

that he is likely by such act to cause death, commits the offence of culpable homicide.248  

 

Similarly, Section 300 of the IPC states:  

 

Except in the cases hereinafter excepted, culpable homicide is murder, if the act by which 

the death is done with the intention of causing death or if it has done with the intention of 

causing such bodily injury as the offender knows to be likely to cause the death of the 

person to whom the harm is cause.249  

 

The combined reading of Sections 299 and 300 indicates that there are two essential elements for 

murder–actus reus and mens rea. Any act resulting in the death of another person along with the 

intention to cause death is murder. Honour killings include both the actus reus and mens rea250 

and fall under the ambit of homicide amounting to murder. Therefore, if any person or group of 

individuals commit an act or inflict bodily injury on another person with the premeditated intention 

of causing death, this act is considered murder under IPC Sections 299 and 300. The punishment 

for murder is prescribed under IPC Section 302: ‘Whoever commits murder shall be punished with 

death or imprisonment for life, and shall also be liable to fine’.251 Therefore, those convicted of 

honour killings should be punished with death or life imprisonment. If the accused does not cause 

the death of another person but causes bodily injury, they will be liable to the penalties prescribed 

in IPC Section 307:  
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Whoever does any act with such intention or knowledge and under such circumstances 

that, if he by that act caused death, he would be guilty of murder, shall be punished with 

imprisonment of either description for a term which may extend to ten years, and shall 

also be liable to fine, and if hurt is caused to any person by such act, the offender shall be 

liable either to imprisonment for life or to such punishment as is hereinbefore 

mentioned.252  

 

Section 307 is applicable to honour crimes that seek to cause the victim’s death but instead resulted 

in bodily injury or harm. Honour crimes are generally committed by several people to protect the 

alleged honour of the family or community.253 Therefore, Sections 34 and 35 of the IPC are also 

relevant and may be invoked against the group of individuals who commit honour crimes. Section 

34 states: ‘When a criminal act is done by several persons in furtherance of the common intention 

of all, each of such persons is liable for that act in the manner as if were done by him alone’.254 All 

individuals who participate in a crime and share a common intention are guilty of the crime and 

will be liable for the consequences. Therefore, all members of the family or social group who 

participated in the commission of honour crimes will be liable for the consequences of the act. 

Section 107 of the IPC, which addresses abetment and conspiracy, is also relevant in honour 

crimes. It states:  

 

 A person abets the doing of a thing who instigates any person to do that thing; or engages 

 with one or more other person or persons in any conspiracy for the doing of that thing if an 

 act or illegal omission takes place in furtherance of that conspiracy and to the doing of that 

 thing; or intentionally aids, by any act or illegal omission, the doing of that thing.255  

 

This Section may be invoked against those who instigate and support honour crimes. Many other 

sections of the IPC are relevant in honour crimes, including those related to conspiracy and the 

provisions related to harm and physical assault.  

 
252 Indian Penal Code (IPC), s 307. 
253 Ismail (n 13). 
254 Indian Penal Code (IPC), s 34. 
255 Indian Penal Code (IPC), s 107. 



 46 

There is no specific law enacted by the Parliament of India to deal with honour crimes. However, 

the provisions of numerous legislative instruments are relevant. Therefore, in prosecuting honour 

crimes, the provisions of the Constitution of India for the protection of the fundamental rights of 

the inhabitants of India, the Hindu Marriage Act 1955, the Scheduled Castes and Scheduled Tribes 

(Prevention of Atrocities) Act 1989, the Protection of Human Rights (Amendment) Act 2006; the 

Protection of Women from Domestic Violence Act 2005, the IPC, and numerous other legislative 

instruments, such as the Indian Evidence Act 1872,256 and the Indian Majority Act 1857257 may be 

invoked. 

 

Judicial Precedents and the Role of Courts  

The Indian judicial system comprises higher courts, including the Supreme Court, the High Courts, 

and many lower courts. The judicial system has played a significant role in addressing honour 

crimes and its judgments have been instrumental in the evolution of law in India. This section 

applies the three-tier criteria as an analytical framework to compare, contrast, and determine the 

efficacy of the formal and informal adjudicatory systems, by analysing the judgments of the 

Supreme Court and High Courts in India and the precedents set by the courts in honour crimes 

cases. The criteria for the effectiveness of the formal adjudicatory system will be determined by 

its ability to recognise transgression, the compatibility of judgments with the principles of gender 

equality, and whether such judgments can offer tools to redress or remedy crimes. 

 

Manoj-Babli Honour Killing Case 

The Manoj-Babli Honour Killing Case258 is a landmark case in India,259 as the courts prescribed 

capital punishment for the accused. Manoj and Babli lived in Karoran Village, Kaithal. They 

belonged to the Banwala gotra, a Jat community, whose customs and norms prohibit marriage 

within the same gotra, as they consider members of the same gotra siblings. Manoj and Babli fell 

in love and eloped. When the news of their marriage became public, the village organised a Khap 

Panchayat to discuss the matter. The Khap Panchayat issued a diktat to annul the marriage and 
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declare the couple brother and sister. The diktat pronounced by the Panchayat planned to isolate 

Manoj’s family by imposing heavy sanctions on them. The couple was kidnapped by Babli’s 

family members and brutally murdered.260 The Karnal District Court passed a historic judgment 

in 2010. It prescribed death sentences to the perpetrators, who were brothers, uncles, and cousins, 

for the couple’s murder.261 The court handed down a life sentence to the leader of the Khap 

Panchayat for conspiracy to commit murder and seven years’ imprisonment to the driver.262 The 

district judge Vani Gopal Sharma’s judgment stated:  

 

This court has gone through sleepless nights and tried to put itself in the shoes of the 

offender. Khap Panchayats have functioned contrary to the constitution, ridiculed it, and 

have become a law unto themselves.263  

 

The court declared the Khap Panchayat illegal and repugnant to the Constitution of India.264,265 An 

appeal was filed against the judgment of the District Court before the Punjab and Haryana High 

Court, which commuted the death sentence of four convicts and acquitted the leader of the Khap 

Panchayat and the other convict, Satish.266 The imposition of the death penalty was criticised by 

human rights groups,267 who argue that it goes against the values of reformative justice and violates 

the dignity of human life.268 

 

Marriage within the same gotra is legally permissible in India. Therefore, the marriage of the 

couple was legally valid. The decision of the Khap Panchayat to annul the marriage was a violation 

of Indian laws; therefore, the judgment of the District Court is significant.269 It declared the Khap 
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Panchayat contrary to the Constitution of India and re-established the right of the state. The 

judgment also indicated that the judicial system is the legitimate forum for the adjudication of 

cases, whereas the Khap Panchayat system contributes towards the commission of honour crimes. 

However, the judgment of the High Court undermined the historic judgment and allowed the 

release of the head of the Khap Panchayat. This move may have helped consolidate the position 

of the Khap Panchayat in rural India. This case may have been an opportunity to strengthen the 

principles of gender equality in India and provide redress for the crimes committed, but the High 

Court took a step in the wrong direction, illustrating the difficulty the Indian judiciary faces in 

establishing progressive judgments against honour killings. 

 

Lata Singh v The State of U.P. and Another  

The Hindu Marriage Act 1955 and numerous other legislative instruments have legalised inter-

caste marriages.270 However, such marriages remain the primary cause of honour crimes.271 In 

Lata Singh v The State of U.P. and Another,272 the Supreme Court of India passed a significant 

judgment and upheld the legal validity of inter-caste marriages. Lata Singh, an adult woman, who 

was living in her brother’s house, left the house on 2 November 2000 and married Bramha Nand 

Gupta at the Arya Samaj Mandir. Two days later, her brother lodged a missing person’s report at 

a police station. The police arrested the sisters of Bramha Nand Gupta along with other family 

members on the charge of kidnapping. Lata Singh’s brothers threatened their sisters-in-law, 

forcefully took possession of their property, and threatened the couple.273  

 

The police and law enforcement agencies are legally bound to protect a couple in inter-caste 

marriages. However, in this case, Lata’s brothers exploited the law. The police assisted the brothers 

and arrested the family members of the petitioner’s in-laws. There were also ongoing proceedings 

against them in the subordinate courts.274 Lata approached different women and human rights 

organisations to intervene in the matter and sought protection for herself and her in-laws. She filed 

a petition before the Supreme Court under Article 32 of the Constitution of India. After taking into 

 
270 Rai (n 171). 
271 See Chandrapati (n 154). Judgment in Lata Singh (n 158). Asha Ranjan (n 172), para 48. 
272 Lata Singh (n 158). 
273 ibid. 
274 ibid. 



 49 

consideration the facts of the case, the apex court quashed the criminal proceedings instituted 

against Lata’s in-laws and ordered the initiation of legal proceedings against her brothers. The 

Supreme Court passed a detailed judgment and declared the caste system a curse to the nation.275 

Justice Markandey Katju remarked, ‘Honour killings are nothing but barbaric cold-blooded murder 

and no honour is involved in such killings’.276 The court upheld that every adult individual is 

entitled to the right to choose their life partner and no one can interfere in the exercise of this right. 

It also upheld inter-caste marriages, stating ‘Inter-Caste and Inter-religious marriages should be 

encouraged to strengthen the social fabric of society’.277 This judgment may play a significant role 

in the protection of inter-caste marriages in India and change relevant social dynamics. It reflects 

the imperative role of the formal adjudicatory system in addressing violence in the name of honour, 

by breaking the traditional stereotypes prevalent in society and encouraging behaviour that 

promotes inclusiveness.278 It recognises that honour killings are wrong, because it strengthens 

inter-caste and inter-religious marriages and proves that the prohibition is objectively wrong under 

national law, which strives towards strengthening the social fabric by creating a more equal 

India.279 

 

The State of U.P. v Krishna Master and Ors  

Killings committed in the name of family honour fall under Section 300 of the IPC.280 If the crime 

has been committed by a group of individuals in furtherance of a common intention, Section 34 of 

the IPC is applicable and each participant is liable for the consequences of the crime committed.281 

In The State of U.P v Krishna Master and Ors,282 the court upheld that the killings committed in 

the name of honour also fall under the ambit of homicide amounting to murder and the penalty 

prescribed by the IPC for homicide amounting to murder has been prescribed by law. Therefore, 

the case was a significant precedent for all subordinate courts in India. Further, in this case,283 the 

Supreme Court upheld the trial court’s conviction and death sentence for three convicts who 
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caused the death of six members of a family in an honour killing case in a village in Uttar Pradesh. 

Sontara, the daughter of the accused, had eloped with Amar Singh, son of Jhabbu Lal. The accused 

forced Jhabbu Lal and his neighbour Gulzari Lal to search for his daughter and ensure her return 

to the family. After receiving the threat, Jhabbu Lal and his neighbour visited different relatives 

looking for Amar Singh and Sontara, but failed to find any trace of the couple. At midnight, the 

three accused entered Gulzari Lal’s house and started firing. Gulzari Lal, his wife, and three sons 

were badly injured. Upon hearing the gunshots, Jhabbu Lal and his wife left their house and took 

refuge in another house nearby. The three accused entered Jhabbu Lal’s house. They did not find 

them there, but they found Baburam, Jhabbu Lal’s brother, and shot him dead. The incident 

resulted in the death of six people. The trial court convicted the three accused for the murder of 

six people, and handed down the death penalty and imposed fines. The verdict was challenged 

before the Allahabad High Court on a Criminal Appeal, which quashed the trial court’s decision. 

An appeal was then filed before the Supreme Court against the judgment of the High Court. After 

taking the facts of the case into consideration, the Supreme Court restored the verdict of the trial 

court and set the judgment of the High Court aside. Justices H.S. Bedi and J.M. Panchal remarked: 

 

There is no manner of doubt that killing six persons and wiping out almost the whole 

family on the flimsy ground of saving the honour of the family would fall within the rarest 

of rare cases and therefore, the trial court was perfectly justified in imposing the capital 

punishment on the respondents.284  

 

The judgment of the apex court recognised the gravity of honour crimes in the country and upheld 

the gravest punishment available under the law to discourage the commission of similar 

offences.285 The proponents of strict punishments argue that it serves as a deterrent to prevent 

similar human rights violations; however, the opponents argue that reformative justice is more 

effective when the root causes of the crimes are addressed and that the imposition of strict penalties 

has failed to achieve any positive results.286 Regardless of the merits of such derivative arguments, 
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it is clear that the judgment recognises the extreme wrong committed in such instances of violence 

and provides the best remedy available to the victims.287 The analytical framework indicates that 

the application of the most serious punishment by the formal adjudicatory system reflects that the 

courts of law considered honour crimes the most heinous crimes and wanted to prevent their 

occurrence by setting precedents. The Khap Panchayat, in contrast, justifies honour killings 

through traditions and customs.288 

 

Bhagwan Dass v the State of Delhi 

The Supreme Court of India convicted the accused of honour killing in Bhagwan Dass v the State 

of Delhi.289 The victim, Seema, the daughter of the accused, was married for three years and then 

left her husband. She was alleged to have had an adulterous relationship with her uncle. Her family 

members accused her of ruining the family’s honour and her father strangled her to death with an 

electric wire. The trial court convicted the accused,290 who filed an appeal before the High Court 

against the conviction. The High Court upheld the conviction. The accused appealed before the 

Supreme Court. After considering the facts of the case, the Supreme Court dismissed the appeal 

and upheld the conviction, stating thus: 

 

In our opinion honour killings, for whatever reason, come within the category of rarest of 

rare cases deserving death punishment. It is time to stamp out these barbaric, feudal 

practices, which are a slur on our nation. This is necessary as a deterrent for such 

outrageous, uncivilised behaviour.291  

 

The judgment of the apex court is significant because it recognised that honour killings are a 

national issue and not criminal acts alone, but also grave violations of the fundamental rights of 

human beings. Therefore, the State is duty-bound to prevent the commission of such offences and 

uphold the dignity of human beings.292 Thus, the Indian judiciary is playing a strong role in the 
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evolution of the law, based on human rights, gender equality, and the desire for justice for victims 

of grave crimes.293 In this case, the Supreme Court justified the death penalty for the convicts of 

honour killings, which it considered heinous crimes.  

 

To discourage their commission, Indian courts have pronounced the most severe punishments 

available under the law. The language used by the court indicates that it considers the death penalty 

a deterrent in honour crime cases.294 India is 1 of the 56 countries in which the death penalty is 

legalised; however, in most cases, the death penalty is changed into life imprisonment and other 

forms of reduced punishment.295 The President of India is empowered by the Constitution under 

Article 72296 to grant pardons, reprieves, and respites, or to remit punishments, or to suspend, 

remove, or commute the sentence of any person who has been sentenced to death. Thus, the courts 

of law have pronounced the death penalty on rare occasions alone.297 

 

Shakti Vahini v Union of India  

Shakti Vahini v Union of India298 is a recent Indian case involving honour crimes. Shakti Vahini, 

a women’s right organisation advocating for the legal rights of women in India, was authorised by 

the National Commission for Women to conduct research on honour killings in Haryana and 

western Uttar Pradesh.299 Their findings highlighted the growing prevalence of honour crimes in 

the regions examined. The organisation filed a petition before the Supreme Court under Article 32 

of the Constitution of India300 seeking direction from the court to the central and state governments 

to take preventive measures in order to eliminate honour crimes. The petitioner requested the 

central and state governments to submit a National Plan of Action and State Plans of Action, 

respectively, to address honour crimes in their respective jurisdictions.301 The plans were to include 

directions for other measures such as the establishment of a special cell for couples and prosecution 
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of the perpetrators of honour crimes.302 The respondent (i.e., the Union of India), stated that ‘The 

Prohibition of Interference with the Freedom of Matrimonial Alliance Bill’ was under legislative 

consideration, indicating that because the matter falls within the current jurisdiction, the centre is 

bound to take the states on board and that many states had responded positively to the bill.303 

 

The Supreme Court of India passed a historical and detailed judgment in the case, recognising the 

severity of honour crimes and their serious repercussions for the greater good of the country, 

issuing directions to the central and state governments to take preventive, punitive, and remedial 

measures in order to build a strong system to combat and eliminate honour crimes.304 Justice Dipak 

Misra quoted French philosopher and thinker Simone Weil: ‘We don’t live in a world in which 

there exists a single definition of honour anymore, and it’s a fool that hangs on to the traditional 

standards and hopes that the world will come around him’.305 The judgment cited some of the most 

important honour crime judgments, such as Asha Ranjan v The State of Bihar:306 ‘The choice of a 

woman in choosing her life partner is a legitimate constitutional right. It is founded on the 

individual choice that is recognised in the constitution under Article 19,307 and such a right is not 

expected to succumb to the concept of class honour or group thinking’.308 The Supreme Court 

recognised that the right to choose a partner is constitutionally protected and guaranteed and that 

no one is entitled to interfere in the exercise of this right. Insofar as this right applies equally to 

women, the court will further the principles of gender equality in Indian rights. This judgment may 

even result in the enactment of a specific legislative instrument to address honour crimes, as 

mentioned by the Union of India before the Supreme Court. It also reflects the influence of the 

court of law in policymaking and the enactment of the law. A National Plan of Action may result 

in prompt and collaborative action by all stakeholders towards taking holistic measures to 

eliminate honour crimes in the country. 

 

Sanjay v The State of Haryana 
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In this case, three teenagers, Bodhi alias Vinod, Suman, and Budha alias Satish, were brutally 

killed in the name of honour by the father of a girl named Suman, Jita Ram. He claimed that the 

two boys had enticed his daughter to elope from their home, which affected his reputation in 

society negatively and brought dishonour to his family. To reclaim their lost honour, he murdered 

the three teenagers. Initially, he confessed to the crime, but later refused to admit his guilt. 

However, the evidence provided by the prosecution established his guilt. The trial court convicted 

Jita Ram, and Sanjay, Budha’s first cousin, for the murder of the three teenagers. The trial court 

sentenced them to life imprisonment and imposed a fine of Rs. 5000 each. The convicts appealed 

against the trial court decision before the High Court and challenged the conviction. The High 

Court dismissed the appeal and upheld the judgment of the trial court. It held that the prosecution 

had proved the case beyond all reasonable doubt.309 The conviction pronounced by the trial court 

and the High Court’s dismissal of the appeal set an important precedent. Haryana has one of the 

highest numbers of honour crimes in India. The Khap Panchayat has a strong presence in the state 

and plays an important role and offers patronage to the perpetrators of honour crimes.310 Society 

accepts the orders of the Khap Panchayat. The judgments of the Trial and High Courts not only 

set a precedent for subordinate courts to convict perpetrators of honour crimes, but also played a 

role in changing the social structure in the area because perpetrators are generally protected against 

the legal consequences of their acts, which results in a larger number of honour crimes.311 

Therefore, the imposition of penalties on perpetrators can discourage honour crime cases in the 

future. 

 

The analysis of the precedents of the higher courts of India in the Manoj-Babli Honour Killing 

Case, Lata Singh v the State of UP and Another, The State of UP v Krishna Master and Ors, 

Bhagwan Dass v the State of Delhi, Shakti Vahini v Union of India, and Sanjay v State of Haryana 

indicates that the judiciary plays a significant role in contrasting honour crimes by identifying the 

offences committed, bolstering the principles of gender equality, and providing redress to victims.  
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Indian courts have recognised that the right to choose a partner is a constitutional right and that no 

one is entitled to interfere with the exercise of this right. Similarly, the judgments of these courts 

have affirmed that inter-caste marriages, marriages within the same gotra, and inter-religious 

marriages are legally recognised in India and that no institution including the Khap Panchayat is 

entitled to annul such marriages. The courts have also played a role in the prevention of honour 

crimes by directing federal and state governments to take preventive, remedial, and punitive 

measures to eliminate the crime by holding the perpetrators accountable. Without the courts of 

law, the perpetrators of honour crimes may not have to face the consequences of the crimes they 

commit, as the Khap Panchayat system protects them. This sense of accountability may discourage 

people from committing similar offences. Honour crimes were previously justified in the name of 

tradition, and violence committed in the name of honour was not considered a crime. Now, they 

have been declared serious societal crimes for which the courts will and do offer redress to victims. 

The judgments of the courts impose penalties on the perpetrators and the executive actions the 

penalties. Similarly, the government is bound to protect couples in inter-caste, inter-religious, and 

inter-gotra marriages and prevent them from coming to any harm. The judgments of the higher 

courts play a role in the evolution of law as seen in Shakti Vahini v Union of India,312 where the 

Union mentioned that a bill is under consideration. These judgments have the potential to change 

the social dynamics and punishments imposed on those who commit honour crimes can serve as 

deterrence for others.313 Therefore, the role of the Indian judiciary has truly been commendable. 

 

Problems in the Formal Adjudicatory System in India  

The analysis of the provisions of relevant legislative instruments and the precedents of the higher 

courts in honour crimes shows that the formal adjudicatory system strives to protect the rights of 

the people of India. The judgments pronounced by the higher courts have contributed to the 

evolution of laws related to honour crimes. However, there are some problems in the legislative 

and judicial systems of India in this regard. To make the formal adjudicatory system more 

effective, reliable, and accessible, it is essential to address its challenges. 
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The Defence of Grave and Sudden Provocation 

Honour killings are premeditated and planned murders that fall within the ambit of Section 300 

(homicide amounting to murder) of the IPC. However, in most honour crime cases, the defence of 

grave and sudden provocation is invoked to mitigate the sentence of the convicts of honour killings. 

Exception 1 to Section 300 of the IPC states, ‘Culpable homicide is not murder if the offender, 

while deprived of the power of self-control by grave and sudden provocation, causes the death of 

the person who gave the provocation or causes the death of any other person by mistake or 

accident’.314 The section indicates that there are three elements to claim the defence of grave and 

sudden provocation – the provocation was sudden, grave, and resulted in the loss of self-control.315 

Sudden provocation means that the provocation was unexpected. The interval between the 

homicide and provocation is minimal. If the accused committed the homicide after a lapse of 

reasonable time, the defence of sudden provocation will not hold. The second requirement is that 

the provocation is grave. To determine the gravity of the provocation, the court will administer an 

objective test,316 and take into consideration multiple factors such as the social context, financial 

standing, and educational background in order to determine whether a reasonable man would be 

likely to lose self-control as a result of such provocation under the given circumstances. If the 

answer is in the affirmative, the court will classify it as a grave provocation. The third requirement 

is the loss of self-control. If the court is satisfied that provocation is sudden and grave, it will 

assume the loss of self-control. All three elements must be satisfied. 

 

In K.M. Nanavati v State of Maharashtra,317 naval officer K.M. Nanavati murdered businessman 

Prem Ahuja. It was an honour crime, in which the accused murdered the victim for having an illicit 

relationship with his wife. The accused claimed the defence of grave and sudden provocation to 

mitigate his sentence.318 In this case, although the court admitted that the defence of grave and 

sudden provocation may be justified in honour crimes, the plea of the accused was rejected because 

too much time had passed. However, in many honour killings, the defence of grave and sudden 

provocation has been granted and convicts have successfully mitigated their sentences.319  
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The Delay in the Registration and Solemnisation of Marriages  

In India, court marriages are governed by the Special Marriage Act 1954, which applies to all 

people without any discrimination on the basis of caste, religion, and race. Although the provisions 

of the Act empower adults to enter into a valid marriage, the procedure established under the Act 

for the registration and solemnisation of valid marriages can contribute towards the commission 

of honour crimes. A couple intending to get married has to file a notice of intended marriage with 

the marriage registrar:320 ‘The Marriage Officer shall cause every such notice to be published by 

affixing a copy thereof to some conspicuous place in his office’.321 After receiving the notice, the 

marriage registrar will publish it and invite objections if any. Individuals have 30 days to object to 

the marriage. If there is no valid objection, the marriage is formalised and enjoys legal protection. 

This procedure often results in serious repercussions for couples that seek to get married without 

the approval of their parents. When a notice is published, the intention of the couple becomes 

public and they become vulnerable to social pressure without any legal protection. In many cases, 

family members of women commit honour crimes after the publication of the notice.322 In other 

cases, the couple is subjected to violence and forceful means are used to prevent the solemnisation 

of their marriage. In some cases, the families of women force them to enter into marriages that 

comply with their social norms. Therefore, the Special Marriage Act has been heavily criticised.323 

 

The Need for a Legislative Instrument Specifically Addressing Honour Crimes  

The provisions of numerous legislative instruments are invoked in addressing honour crimes. The 

Constitution of India, the IPC, Human Rights Protection Act 2006, and other legislative 

instruments are relevant. However, the nature of honour crimes and killings demands a specific 

legislative instrument. Existing laws do not address the specific nature of honour crimes, which 

have a particular socio-political context.324 The application of the three-tier analytical framework 

indicates that the nature of honour crimes differs from that of other crimes. Society assists law 

enforcement agencies in the investigation of criminal cases and there is a consensus on the inimical 
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ramifications of crimes on society. However, the nature of honour crimes is different.325 These 

crimes are justified in different communities, wherein the community and family members 

encourage perpetrators to commit honour crimes. After the commission of the crime, they all unite 

to conceal evidence and protect the accused from legal consequences. Even where the law 

enforcement agencies investigate and convict individuals for the commission of an honour crime, 

the crime itself is appreciated and considered an act of courage, unlike other crimes, which attract 

condemnation from society. Therefore, existing legislative instruments may not be able to fully 

cater to the peculiar dynamics of honour crimes.326 

 

This peculiar nature demands a specific law with due consideration for the social, economic, 

cultural, and other relevant factors motivating the commission of honour crimes. The laws enacted 

for the abolition of dowry and sati have proven effective in eliminating these social evils. The 

provisions of different laws that have been invoked in honour crimes cases have been exploited by 

perpetrators, who plead grave and sudden provocation to mitigate their sentence. This claim, if 

accepted by the courts, puts the victims of honour crimes at a greater disadvantage. Thus, the 

enactment of a specific honour crime legislation is necessary against honour crimes, bearing in 

mind the dynamics of honour crimes in the country and addressing the challenges of honour 

killings that are prevalent in many parts. 

 

Low Representation of Women in the Judicial System  

The patriarchal system and dominance of males in society are among the many root causes of 

honour crimes. It is essential to promote gender sensitisation to address honour crimes. Gender 

sensitisation is a basic requirement to understand the sensitive needs of a particular gender, whilst 

examining attitudes and beliefs that are inherently regressive. An inclusive judicial system with an 

equal representation of men and women will be more considerate to gender sensitivities, as women 

who experience the same social context can relate to the experiences of other women.327 Similarly, 

owing to cultural barriers and segregation, in many areas, women are not comfortable about openly 
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discussing issues with men; therefore, it is most likely that women victims of honour crimes may 

be more comfortable in the company of women and may openly discuss things they may hesitate 

to discuss with men.328 Gender sensitisation demands equal representation of both genders in all 

spheres of life. The judiciary, as the custodian of rights, plays a very important role in the 

adjudication of honour crimes. Therefore, it is crucial to have equal representation of both genders 

in the judicial system to promote gender sensitisation. K.K. Venugopal, the Attorney General of 

India, stated: 

 

There are only 80 women judges out of the total sanctioned strength of 1,113 judges in 

the High Courts and the Supreme Court across India … Out of these 80 women judges, 

there are only two in the Supreme Court, and the other 78 are in various High Courts, 

comprising only 7.2 per cent of the total number of judges.329  

 

Women are not well represented in the Indian judiciary.330 Both genders should have equal 

representation to better address gender-based violence and honour crimes. 

 

Low Reporting and Conviction Rates 

Three factors contribute to the low reporting and conviction rates of honour crimes. In many cases, 

honour crimes are committed because of social pressure. The perpetrator is highly regarded in 

society and the crime is treated as an act of courage to protect family honour. Therefore, in most 

cases, honour crimes are not reported to law enforcement agencies, except for grave offences.331 

A specific legislative instrument dealing with the different aspects of honour crimes and their 

socio-cultural dynamics may enhance reportage. Second, the courts in India are burdened with 

cases, with hundreds of thousands currently pending before the judiciary.332 Third, honour crimes 

have social support, as does the Khap Panchayat, which often protects perpetrators by concealing 
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material evidence. Thus, the conviction rates are very low.333 The lack of social support contributes 

to low conviction rates as eyewitnesses refuse to give testimonies, and material evidence is 

concealed to protect the accused. 

 

The most critical problems in India’s formal adjudicatory system include the defence of grave and 

sudden provocation, the procedure for the registration and solemnisation under the Special 

Marriage Act 1954, the absence of a specific legislative instrument to address honour crimes, low 

representation of women in the judiciary and other law enforcement agencies, and low reportage 

and conviction rates. Although the law contains provisions that can apply in addressing honour 

killings and other forms of grave violence, the diversity of honour crimes are not embodied in 

these laws. The formulation and enactment of a specific law, that embodies honour crimes 

substantively and nationally, will broaden the parameters of formal adjudication. The enactment 

of a specific law would: (i) recognise transgressions; (ii) be compatible with principles of gender 

equality; and (iii) offer tools to redress or remedy honour crimes via criminal prosecution and 

sentencing. This may change the situation of honour crime adjudication, as a specific law would 

be multi-pronged, but specifically directed at recognising and providing a tool to remedy honour 

crimes.  
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CHAPTER 3 

FORMAL AND INFORMAL HONOUR CRIME 

ADJUDICATORY SYSTEMS IN PAKISTAN 

Pakistan accounts for one-fifth, the highest number, of documented cases of honour killings in the 

world.334 Although the government of Pakistan does not issue any official account of the total 

number of honour killings and other forms of violence committed in the name of honour, it is 

estimated that approximately 1,000 honour killings are committed in the country every year.335 

According to a report by Dawn, a national newspaper in Pakistan, in the province of Sindh, a total 

of 769 individuals were killed in the name of honour between 2014 and 2019. Among them, 510 

were female and 259 were male.336 Other provinces of Pakistan, including Punjab, Khyber 

Pakhtunkhwa, and Balochistan, have reported killings and other forms of violence in the name of 

honour. Most honour crimes are committed against women, who are considered an embodiment 

of honour. Therefore, this thesis specifically focuses on honour crimes committed against women. 

The statistics337 indicate that honour crimes, particularly killings, constitute a very serious problem 

in Pakistan. Although both men and women are subject to violence in the name of honour,338 

violence against the latter is more widespread.339  

 

Communal values, which are considered more important than individual rights and freedoms, are 

very strong in Pakistan.340 The community and society have set certain standards and parameters 

that all residents must abide by. If an individual violates standard practice, the social forces use 

various coercive means to ensure compliance. These social and quasi-legal forces include the Jirga 

or community council, which exists mainly in rural areas of Pakistan. Individual rights and 
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freedoms are severely restricted in a communal society,341 where individual rights are subordinate 

to community values. Individual choices are discouraged and homogeneous behaviour is 

encouraged. If an individual commits an act that violates communal values, it is a threat to the 

existence of the community. To uphold community values and the importance of community life, 

individuals are subject to various forms of violence. Even families have been known to use various 

means to ensure adherence to community values, including violence against their members.342 

 

Communal values, combined with the patriarchal system in Pakistan, challenge women 

significantly, wherein rules dictate their lives. One of the social norms is the concept of honour. In 

Pakistan, women are believed to embody the honour of family and society.343,344 To protect the 

honour of the family, a woman has to follow established practices and norms, and any deviation 

from them is condemned. Women who violate established practices are accused of bringing 

dishonour to the family, and society imposes a responsibility on men to protect the honour of the 

family.345 If a woman deviates from these practices, the men in their families and society with the 

support of other women can employ forceful and coercive means and commit honour killings and 

other forms of violence against the ‘deviant’ woman to restore the honour of the family or the 

community. Nida Kirmani, Associate Professor of sociology at Lahore University said, ‘Honour 

crimes are committed as a way of policing or disciplining women, girls, men, and boys who are 

seen to be violating these rules’.346  

The primary objective of honour crimes is to ensure compliance with traditional norms that 

promote communal values and prioritise communal rights over an individual human being. These 

norms often come in direct conflict with the liberal concept of individual human rights, which 

originated in the West following the philosophy of Edmund Burke and the French Revolution. 

These values confine women to the private sphere, discouraging their participation in private life. 
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In rural Pakistan, the institutions of Jirga and Panchayat exert a very strong influence on people’s 

lives.347 They reinforce the subordinate position of women and control their behaviour. Women in 

urban areas are comparatively better off, as they enjoy the freedom of movement, are better 

educated, and are aware of their legal rights when compared to their rural counterparts.348 However, 

honour-based crimes including honour killings are reported in both urban and rural areas and in 

every social strata and part of Pakistan.  

 

Informal Honour Crimes Adjudicatory Systems in Pakistan 

Pakistan’s informal court system comprises jirgas, which prevail in Pashtun-dominated areas, and 

the Panchayat, which prevails in other parts of Pakistan (especially Sindh and Balochistan). These 

systems have a long history. They have evolved and consolidated their position in society over 

long periods of time. Owing to centuries-old traditions, both systems enjoy social support. 

However, there is evidence that the institutions have been involved in flagrant human rights 

violations, especially in cases of honour crimes. This section examines the role of the Jirga and 

Panchayat in the context of honour crimes. 

 

The Jirga  

The Jirga is widespread in the Pashtun-inhabited tribal provinces of Khyber Pakhtunkhwa and 

Balochistan in Pakistan. Over the centuries, the Pashtuns/Pakhtuns have developed a code of 

conduct that governs the behaviour of their members (known as Pashtunwali/Pakhtunwali). All 

members of the Pashtun tribal areas are obliged to abide by this code of conduct. One of the most 

important aspects of Pashtunwali is the Jirga system, a traditional assembly of tribal leaders that 

performs various tasks, including resolving disputes. This system exerts great influence in the 

tribal areas and enjoys social support, with all the decisions of the Jirga being fully enforced with 

the help of social support.349 The Pakistani legislature recognised the importance of the Jirga in the 

Alternative Dispute Resolution Act 2017,350 and integrated it into the formal adjudicatory system. 
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This Act sought to limit the jurisdiction of the Jirga and promote just principles in its proceedings. 

It laid down rules to regulate the conduct of the Jirga and the prescribed limits for the cases decided 

by it.351 The Jirga is only entitled to resolve civil disputes and has no jurisdiction over criminal 

cases.352 However, the government does not authorise the Jirga, which is regulated by traditions 

and local practices and does not act in compliance with the Alternate Dispute Resolution Act 2017. 

The Jirga has been criticised for committing and enabling grave human rights violations.353 The 

Alternate Dispute Resolution Act 2017 has limited the jurisdiction of the Jirga to very specific 

cases. However, owing to centuries-old traditions and the influence of the Jirga in some areas of 

Pakistan, the Act has not been successful in curtailing its power. Therefore, state institutions must 

ensure the enforcement of the laws enacted by the legislative bodies and ensure that the informal 

bodies do not transgress the limits set by the law. The application of the analytical framework 

suggests that legislative instruments may be effective in regulating the conduct of informal 

adjudicatory bodies. However, this is not possible without an effective enforcement mechanism. 

 

The Panchayat  

The Panchayat refers to the village council or community organisations in rural Punjab and Sindh. 

Similar to the Jirga, the elders of the village gather in one place and perform various tasks such as 

settling disputes among villagers. The Panchayat goes back centuries and is part of the customs 

and culture of rural Pakistan. Its decisions are enforced by the locals.354 It plays an important role 

in protecting and enforcing customary law practices to regulate the conduct of its members.355 

However, it has been subject to criticism by human rights organisations356 and civil society 

members for its involvement in honour crime cases and violations of national and international 

human rights instruments.357 

 

 
351 ibid, para 4. 
352 ibid, para 11. 
353 Chesler (n 11). 
354 ibid. 
355 Neha Ansari, ‘Biased/Unbiased: The Parallel Justice System in Rural Pakistan - A Close Scrutiny’ The Express 

Tribune (Karachi, 26 February 2014) <https://tribune.com.pk/story/676185/biasedunbiased-the-parallel-justice-

system-in-rural-pakistan-a-close-scrutiny> 26 July 2021. 
356 Human Rights Commission of Pakistan, ‘HRCP Annual Report 2015’ [2015] <http://hrcp-

web.org/hrcpweb/hrcp-annual-report-2015/> accessed 26 July 2021. 
357 ibid. 

https://tribune.com.pk/story/676185/biasedunbiased-the-parallel-justice-system-in-rural-pakistan-a-close-scrutiny
https://tribune.com.pk/story/676185/biasedunbiased-the-parallel-justice-system-in-rural-pakistan-a-close-scrutiny
http://hrcp-web.org/hrcpweb/hrcp-annual-report-2015/
http://hrcp-web.org/hrcpweb/hrcp-annual-report-2015/


 65 

Role of the Jirga and Panchayat Systems in Honour Crime Cases 

The Jirga and the Panchayat have been accused of providing support in cases of honour crimes.358 

As both institutions have their roots in cultural practices, they enforce cultural norms. Those who 

violate these practices are considered threats to the institutions. Therefore, the Jirga and Panchayat 

employ various means to ensure compliance with the customs and traditions of their areas. Many 

cultural practices in the tribal areas in the form of Pashtunwali and in rural areas are based on 

patriarchal norms that discriminate against women and govern their behaviour.359 These practices 

are based on the subordination of women and aim to promote male supremacy and violate national 

and international norms.360 A tradition that confines women within the walls of the home and 

prevents them from participating in public life violates, for example, their freedoms of movement, 

work, etc. Therefore, the Jirga and Panchayat have been heavily criticised by human rights groups 

and civil society organisations.361,362 Women’s rights activist and columnist Marvi Sirmed said, 

‘Jirgas are extremely misogynist, patriarchal, anti-poor and anti-minority’.363 The Jirga and 

Panchayat consider women property and are implicated in serious human rights violations. These 

institutions are usually made up of the elite and maintain their power through the subordination of 

women and other weak groups.364 She also added, ‘There is an elite capture across Jirgas, and they 

are invariably dominated by conservative religious leaders [who] influence great control in these 

tribal councils and sanctioned the judgment passed by the council’.365 

 

The Jirga has sanctioned numerous murders in the name of honour. One such case is the Kohistan 

case.366 In 2011, a video emerged from Kohistan, a conservative tribal area in northern Pakistan, 

showing a few women named Bazeegha, Sereen Jan, Begum Jan, Amina, and Shaheen singing and 
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clapping. The video also shows a man dancing with them, and another man filming them. They 

were at a wedding and the women were seen wearing the traditional dress. They were not involved 

in anything that could be considered inappropriate. However, gossiping and singing by girls is 

considered taboo in Kohistan and other tribal areas, where women have to stay at home and are 

not allowed to show themselves in public. In 2012, Afzal Kohistani, the brother of the two boys 

seen in the video, approached law enforcement authorities in Pakistan, claiming that the girls in 

the video were murdered by their families on the orders of the local Jirga.367 He also accused one 

of the local religious leaders of having approved the murder of the women because of their so-

called offence against tribal culture.368 Afzal Kohistani claimed that his brothers’ lives were in 

danger and asked for protection for them. These allegations gained national and international 

attention and the Supreme Court sent a commission to Kohistan to investigate the case. After the 

commission submitted a report, the case was closed.369 Later, the case was reopened and some of 

the male members of the women’s families were arrested. The Supreme Court demanded that the 

women in the video appear in court, but these orders were not obeyed.370 The locals claimed that 

the court’s orders went against their cultural norms, which forbid the appearance of women in 

public places, including the court. Even the country’s highest court had failed to ensure the 

appearance of women in its premises.371 This reflects the failure of state institutions to execute the 

orders of the court and establish the right of the state. This case resulted in the murder of nine 

innocent individuals, including Afzal Kohistani, the man who risked his life to seek justice that 

the courts could not grant.372 It reflects the power and influence of the Jirga in the tribal areas of 

Pakistan, which consider themselves above the law. It also shows how complex the issue is, how 

evidence is concealed, and how perpetrators escape legal consequences with the support of the 

Jirga. 
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The Panchayat in rural Punjab and Sindh also contributes to various forms of violence against 

women. The case of Mukhtaran Mai is one of the most famous cases in which the crime was 

committed on behalf of the Panchayat.373 A Mastoi tribal council ordered the gang rape of 

Mukhtaran Mai in 2002. It pronounced the judgment on the allegations made by the Mastoi tribe 

against the younger brother of Mukhtaran Mai,374 who was accused of having a sexual relationship 

with a woman of the Mastoi tribe and bringing dishonour to their tribe.375 To restore the honour of 

the tribe and take revenge, the Panchayat ordered the gang rape of Mukhtaran Mai.376 She was 

raped by several men in the village of Meerawalla. It was later discovered that the accusation 

against her brother was fabricated by the Mastoi tribe.377 Mukhtaran Mai approached the law 

enforcement authorities and filed charges against the perpetrators. The anti-terror court sentenced 

6 of the 14 defendants to death.378 Four were convicted of rape and eight were released. Two 

Panchayat members were also convicted by the court. The perpetrators appealed to the Lahore 

High Court, which overturned the lower court’s verdict and acquitted five of the six perpetrators 

and commuted the death sentence of one accused to life imprisonment.379 Mukhtaran Mai’s 

subsequent appeal to the Supreme Court was dismissed. She filed a review petition against the 

rejection of the appeal by the Supreme Court.380 This case highlights the flaws in both the formal 

and informal adjudicatory systems. 

 

The Panchayat and Jirga treat women as the property of the family and use them to take revenge 

on a family or tribe.381,382 The decisions of the Panchayat reflect an arbitrary system in which the 

powerful sections of society impose punishments on weak groups without giving them the 

opportunity to justify their cases. Mukhtaran Mai’s case highlights the gaps in Pakistan’s judiciary, 

where a victim of gang rape ordered by a Panchayat has to wait decades for justice. This case also 
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reflects the flaws in both the formal and informal adjudicatory systems. The gang rape was 

committed on the orders of the Panchayat. When the victim approached the formal adjudicatory 

mechanism to seek justice, it failed to deliver. The case has been lingering on for years, and justice 

delayed is justice denied. There are numerous cases where the Panchayat system has imposed 

similar punishments on members of vulnerable groups – especially women – and most of these 

cases are not even reported to the law enforcement agencies.383  

 

Legal Status of Informal Systems in Pakistan 

The Alternative Dispute Resolution Act 2017 recognised the Panchayat and Jirga as mechanisms 

for out-of-court settlements,384 which enable the peaceful resolution of civil disputes by mutual 

consensus among the parties involved in the conflict. The Act facilitated the work of the 

overburdened courts and ensured that justice was accessible at the grassroots. It provides that the 

parties to a conflict may refer the matter to a neutral third party upon a mutual agreement.385 If 

either party to the dispute refuses to refer the matter to a neutral party, including the Jirga and 

Panchayat, then the court will decide the matter.386 This Act integrated these systems into the 

formal legal system of Pakistan and limited their jurisdiction.387 They could offer arbitration, 

mediation, conciliation, and other forms of alternative dispute resolution in minor civil matters. 

The appointment of the Panchayat and Jirga would depend on the voluntary consent of the 

parties.388 The Panchayat and Jirga have no jurisdiction over criminal cases, including honour 

crimes. The Alternative Dispute Resolution Act has been criticised by human rights groups,389 who 

argue that the Jirga and Panchayat contribute towards the commission of honour crimes and 

pronounce barbaric penalties. Instead of taking measures to eliminate these systems, the Act grants 

them legal recognition for peaceful settlements in civil cases, such as disagreements between the 

community members on minor issues, which can make minorities more vulnerable before the elite-
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administered systems. Some members of the Legislative Assembly opposed this bill.390 The act 

limited the jurisdiction of the Jirga as a dispute resolution body, and the disputes that can be 

referred to these bodies will be minor ones of a civil nature rather than criminal cases.  

 

The National Commission on the Status of Women (NCSW), a prominent women’s rights 

organisation in Pakistan, approached the Supreme Court with a request for an explanation on the 

legal status of the Panchayat and Jirga and challenged their power to adjudicate on various 

matters.391,392 The Supreme Court held that the Jirga and Panchayat are contradictory to the 

international commitments undertaken by Pakistan with the ratification of CEDAW,393 ICCPR,394 

and several other instruments.395 The two institutions work as parallel legal systems and violate 

Articles 4, 8, 10-A, and 175(3) of the Constitution of Pakistan, which affirm the right of individuals 

to be dealt with in accordance with the law, that laws inconsistent with or in derogation of 

fundamental rights are void, and the right to fair trial, respectively. Therefore, these systems are 

not entitled to function as courts or judicial bodies.396,397,398 However, the Supreme Court is 

unlikely to call for the complete elimination of the Jirga and Panchayat, as long as they operate 

within the limits prescribed by law and play their role in settling minor civil disputes. The Alternate 

Dispute Resolution Act 2011 and the Supreme Court judgment in the NCSW petition confirmed 

that the Jirga and Panchayat have very limited jurisdiction,399 and no jurisdiction to adjudicate 

upon criminal offences400 in parallel to the formal court system. Therefore, Jirga and Panchayat 

pronouncements in honour crime cases are illegal and constitute a violation of the legislative 

instruments and precedents of Pakistani High Courts. 
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Social Support for the Panchayat and Jirga Systems 

While there is no law enforcement agency to implement the verdicts of the panchayats and jirgas, 

the two institutions continue wield great influence in many parts of Pakistan and enjoy the trust of 

the people. The orders issued by these institutions are obeyed by the public,401 most of whom 

prefer to approach these institutions over national courts, for reasons such as speedy 

adjudication.402 These institutions resolve disputes in a single sitting and the decision is final, 

unlike in the case of courts. People in rural areas cannot afford the cost of formal adjudication. The 

concept of honour is ambiguous.403,404 In some quarters, even clapping or laughing in public is 

considered inappropriate as it transgresses standard behaviour and is not in line with the cultural 

practices of the majority of Pakistanis.  

 

Problems in the Jirga and Panchayat Systems 

This section applies the three-tier analytical framework to compare, contrast, and determine the 

efficacy of the formal and informal adjudicatory mechanisms. It analyses the flaws in the informal 

system and establishes how the formal system is more effective in recognising transgressions and 

remedy honour crime cases. 

 

Violation of Constitutional and Other Legislative Instruments in Pakistan 

Article 10-A of the Constitution of Pakistan protects the right to a fair trial.405 Many other legal 

instruments provide access to justice for every individual and offer a modus operandi to be 

followed by the courts in deciding the case. One of the most important aspects of a fair trial is the 

opportunity to be heard. It is also a principle of natural justice that parties to a dispute are given 

adequate opportunity to appear before a court and substantiate their claims or contest allegations. 

The right to be heard has been protected by the Constitution of Pakistan and the courts of law in 

Pakistan have passed judgments406 indicating that every person has the right to justify or deny the 

charges brought against them by another party, irrespective of the gravity of the crime committed; 
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and that no one can be denied this fundamental right. However, the Jirga and Panchayat deny 

parties these fundamental rights. In these institutions, the elders assemble and pronounce a verdict 

after considering the facts. The parties are not entitled to legal representation in asserting their 

claims. The verdict is final and there is no forum to challenge it. This is a violation of the 

constitutional provisions and the principles of natural justice. 

 

The Lack of Female Representation in the Panchayat and Jirga  

The Jirga and Panchayat lack female representation, which disproportionately affects women.407 

They treat women as property, and women are often exchanged. Punishments such as gang rape, 

forced suicide, and harassment are imposed on women of particular families or tribes to avenge 

insult. In other cases, the female members of a family or tribe have to answer for the acts of their 

male family members. The systems also discriminate against women in cases where both men and 

women are guilty. Women face harsh punishments while the accused men escape punishment. 

 

Imposition of Inhuman Punishments 

The Jirga and Panchayat have passed numerous judgments that undermine the dignity of the 

people. For example, Mukhtaran Mai was raped on the orders of the Panchayat, which sent her 

home naked. She was stripped in front of the villagers and gang raped with the intention of 

humiliating and causing her irreparable loss of dignity. The Constitution of Pakistan and numerous 

other national and international human rights instruments408,409,410,411 prohibit degrading 

punishments and protect the dignity of all human beings under all circumstances. Pakistan has also 

undertaken an international commitment by signing the Convention against Torture, and Other 

Cruel, Inhuman or Degrading Treatment or Punishment (CAT),412 which enjoins it to uphold its 

obligation to prevent torture or cruel and degrading punishments from occurring on its territory by 

any means available to it. Therefore, Pakistan must ensure that the Constitution, national laws, and 
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international obligations are respected and inhumane practices committed in the country on the 

orders of the Jirga and Panchayat are prevented. 

 

Promotion of Illegal Cultural Practices 

Customs, traditions, and norms contradictory to the rights embodied within Articles 8 to 28 of the 

Constitution of Pakistani are void.413 However, the cultural practices enforced by the Jirga and 

Panchayat institutions, such as the confinement of women to the private sphere, the arbitrary 

verdicts of the village council and the crimes committed in the name of honour, violate 

constitutional provisions414,415 and other laws that protect the fundamental rights of people living 

in Pakistan. 

 

Formal Adjudicatory System for Honour Crimes in Pakistan 

The formal adjudicatory system in Pakistan reflects patriarchal values. The legislature of Pakistan 

has enacted pro-women legislation including anti-honour killing laws.416 However, they have 

failed to improve the situation of women. The Pakistani judiciary has also given contradictory 

verdicts in cases of honour crimes. This chapter analyses Pakistan’s formal and informal judicial 

systems in relation to honour crimes. The formal adjudicatory mechanism in Pakistan includes the 

laws enacted by the federal and provincial legislative bodies, the interpretation of the legislative 

instruments by the courts of law, and the adjudication of cases by the judicial system of Pakistan. 

This section applies the three-tier analytical framework to the formal adjudicatory mechanism in 

Pakistan. 

 

Legislations Related to Honour Crimes in Pakistan 

The legislature of Pakistan has enacted a specific legislative instrument417 to deal with honour 

crimes within its jurisdiction. Various other legal instruments protect women’s rights and 

discourage honour crimes without explicitly mentioning the term ‘honour crime’. Some relevant 

legal provisions that may be invoked in cases of honour crimes are discussed below. 
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The Constitution of Pakistan 

Articles 8 to 28 of the 1973 Constitution protect the Fundamental Rights of the citizens of Pakistan. 

These rights are constitutionally protected and the Pakistani legislature is not entitled to abrogate 

or override the fundamental rights by simple legislation. They are therefore considered the most 

important rights. The Constitution of Pakistan also provides a mechanism for the enforcement of 

fundamental rights and empowers the higher judiciary to ensure the enforcement of constitutional 

rights. Article 184 (3) of the Constitution reads as follows: 

 

Without prejudice to the provisions of Article 199, the Supreme Court shall if it considers 

that a question of public importance with reference to the enforcement of any of the 

Fundamental Rights conferred by Chapter I of Part II is involved have the power to make 

an order of the nature mentioned in the said Article.418  

 

If there is any violation of the fundamental rights embodied in the constitution and it becomes a 

matter of public importance, any individual or group may invoke the original jurisdiction of the 

Supreme Court of Pakistan to ensure the enforcement of fundamental rights.419 Article 199 of the 

Constitution empowers the Supreme Court in each province to enforce fundamental rights within 

its territorial jurisdiction. Thus, if there is a violation of fundamental rights, the party with locus 

standii can invoke the writ jurisdiction of the High Court and seek the guarantee of fundamental 

rights.420 Although the rights enshrined in the Constitution protect people against honour crimes, 

they do not specifically mention the term ‘honour killings’ or ‘honour crimes’. Some of the 

relevant articles of the Constitution that provide protection against honour crimes are provided 

below: 

  

Any law or any custom or usage having the force of law, in so far it is inconsistent with 

the rights conferred by this chapter shall to the extent of such inconsistency, be void.421  
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This article obliges all organs of the state to uphold and guarantee the fundamental rights enshrined 

in the Constitution. If a law contradicts the rights enshrined in the Constitution, it has no legal 

standing. Similarly, cultural practices and usages that are contradictory to fundamental rights are 

void.422 The constitution protects the right to life,423 prevents extrajudicial killings,424 and protects 

the right to equality without any discrimination.425 Customs and norms based on discrimination 

against women that enforce gender stereotypes, such as honour crimes, are repugnant to the 

constitution,426 as they violate fundamental rights. Anyone who defends or upholds these cultural 

practices, thus, violates a constitutional provision. ‘No person shall be deprived of life or liberty 

save in accordance with law’.427 The right to life is the most important. It is the responsibility of 

the state to ensure its protection. No one can interfere with the rights to life and liberty of another 

person unless the act is sanctioned by law.428 As perpetrators who commit honour killings deprive 

a person of their right to life, they blatantly violate this constitutionally protected right. The right 

to liberty protects the fundamental freedom and choice of an individual.429 However, in Pakistan, 

individual rights are very restricted.430 When a person chooses a partner for marriage, they are 

effectively exercising their right. Crimes committed in the name of honour to enforce a particular 

dress code or deprive a person of the opportunity to decide for themselves, including the right to 

marry, violate constitutionally protected rights. 

 

The Constitution protects the freedom of movement:  

 

Every citizen shall have the right, subject to reasonable restrictions prescribed by law in 

the public interest, to remain, enter and move freely throughout Pakistan and to reside 

and settle in any part of Pakistan.431  
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The gender-neutral wording of the article means that men and women have the right to move from 

one place to another. Cultural practices that restrict the movement of women and confine them 

within the boundaries of their homes to protect the so-called ‘honour’ of the family contradict 

Article 15. The Constitution of Pakistan also prevents discrimination on the basis of sex and grants 

equal rights to both sexes:  

 

All citizens are equal before the law and are entitled to equal protection of the law. There 

shall be no discrimination on the basis of sex.432  

 

As honour crimes reinforce patriarchal norms based on discrimination and the subordination of 

women, they violate these constitutional provisions.433 

 

Section 300 of the Pakistan Penal Code 

After Partition, provisions were adopted from the IPC 1860, which was enacted by the British. 

Section 300 states that ‘except in the cases hereinafter excepted, culpable homicide is murder if 

the act which the death is caused is done to cause death’. However, Exception 1 to Section 300 

states, ‘Culpable homicide is not murder if the offender, while deprived of the power of self-control 

by grave and sudden provocation, causes the death of the person who gave the provocation or 

causes the death of or other people by mistake or accident’.434 The plea of grave and sudden 

provocation under Exception 1 of Section 300 has been used to mitigate sentences for honour 

killings. Pakistani courts have passed numerous judgments, recognising the plea as a relevant 

factor in these cases.435 

 

Qisas and Diyat Ordinance 

The PPC is the most important penal law in the country. Although it is based on customary law, 

during the Zia regime, various provisions were amended and replaced by new ones, such as the 
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integration of Hudood, and Qisas and Diyat Ordinance, as part of its Islamisation policy.436 

Religion was used as a means to legitimise rule in the country: ‘Historically, every time a 

government felt threatened or insecure, it resorted to Islamic rhetoric in the hope of gaining 

legitimacy and prolonging its existence’.437 The Zia regime introduced many new laws and 

amended existing ones to satisfy the public. However, the changes in the law and the integration 

of religious laws had negative consequences for the country, especially for women. The Zia regime 

held that all laws in the country must be in accordance with Islamic precepts and declared that any 

law that contradicts Islamic principles is null and void.438 To ensure conformity with Islamic 

precepts, the Zia regime laid the foundation for Shariat Courts, which operate in parallel with the 

common law courts in Pakistan. With the establishment of these courts, many laws were 

challenged on the grounds that they did not conform to Islamic precepts.439 In Federation of 

Pakistan v Gul Hassan and Others,440 the Shariat Court found that some provisions of the PPC 

contradicted Islamic precepts and directed the government to amend its provisions; this led to the 

introduction of Qisas and Diyat Ordinance in 1990.441 

 

The concept of qisas refers to equal retribution or treatment.442 It has its roots in Islamic law and, 

as an Islamic conception of justice, defines just retribution as an eye for an eye, a nose for a nose, 

and a tooth for a tooth. However, Diyat refers to the compensation of the victim or the victim’s 

heirs.443 According to these concepts, the heirs of a victim are entitled to waive the punishment of 

the accused in return for or refusal of compensatory payment.444 With the inclusion of Qisas and 

Diyat in the laws, Pakistan’s penal codes empowered the legal heirs of the victim to claim 

compensation and waive punishment for the accused. If the family members of the accused 
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exercised their right to diyat, the judicial authorities had to acquit the accused.445 The inclusion of 

Qisas and Diyat in the law changed the nature of crimes. Previously, the state was responsible for 

prosecution and a crime was considered an offence against the state.446 However, the Qisas and 

Diyat Ordinance resulted in the privatisation of the legal process and justice, and placed them in 

the control of the victim’s legal heirs.447 The ordinance empowers the ‘wali’ of the victim to claim 

the right to qisas and diyat.448 Section 299 (m) of the PPC defines wali as ‘a person entitled to 

claim qisas’449 whereas Section 305 reads, ‘In case of a qatl, the wali shall be the heirs of the 

victim, according to personal law or the government, if there is no heir’.450 This section has taken 

away the power of the government and empowers the wali of individuals to demand qisas or diyat 

from the accused. The wali as an institution is based on the discrimination and subordination of 

women and is empowered to control the behaviour of women; in cases of crimes committed against 

them, including honour crimes, the wali is empowered by law to remit or mitigate the punishment 

of the perpetrators.451 

 

Section 309 of the PPC provides, ‘In the case of Qatl-e-amd, an adult wali may, at any time and 

without any compensation, waive his right to qisas’.452 The wali, being a family member, 

commutes the sentence or forgives the perpetrator even in cases where they have a substantial 

interest in the accused. In the Samia Sarwar case,453 for example, the brother, who was the wali of 

the victim, exercised his right and forgave the perpetrators. Samia Sarwar was married and had 

two children. She belonged to an educated and wealthy family in Peshawar. She was married to 

her cousin at a young age and wanted to divorce him. She told her parents that her husband was 

physically and mentally abusing her. Her parents were not in favour of divorce as it was considered 

taboo. After constant rejection, she eloped to Lahore with Nadir Mirza, an army officer. They 

stayed in a hotel for a few days and ran out of money. When the family discovered her 
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whereabouts, Nadir Mirza returned to the army and Samia sought refuge in a women’s shelter in 

Lahore. She took the help of two prominent lawyers to obtain a divorce from her husband and seek 

safety from her parents.454 Her mother contacted her while she was in Lahore. On the day of her 

murder, Samia waited for her mother at her lawyer’s office. Her mother was supposed to bring the 

divorce papers, but she came with an armed man. Samia was shot dead in her lawyer’s office in 

front of her lawyers and other witnesses. Her mother fled the scene and the gunman was shot dead 

by the police. The case attracted national and international attention and various media houses 

covered it.455,456 Even in this high-profile case, the perpetrators were acquitted by the court. 

Samia’s brother, her legal heir, forgave the perpetrators. In this and several other cases, the victim’s 

wali had the right to seek compensation to forgive the accused or to waive punishment of the 

accused without compensation.457 

 

The Qisas and Diyat Ordinance resulted in serious repercussions for the criminal justice system, 

particularly in honour crimes cases.458,459 The Constitution of Pakistan and other laws have 

imposed a duty on the state to protect the rights of its inhabitants, including their right to life. 

Therefore, murder, assault, or any other crime is considered a crime against the state and the state 

prosecutes the criminal. However, the Qisas and Diyat Ordinance absolves the state from 

prosecuting the accused and places the responsibility on the family members. In most cases, family 

members are involved in the commission of honour crimes with the support and consent of other 

family members, including the heirs of the victim. In such cases, the punishment for the accused 

is remitted by the legal heirs or wali and the accused walks free without being reprimanded. These 

Islamic legal concepts hinder justice for victims, as they prevent both the recognition of a wrong 

committed and the victim’s right to redress. Insofar as they apply to honour killings with female 

victims, they contradict the principles of gender equality. The application of the analytical 

framework indicates that the provisions of qisas and diyat have complicated the situation and 
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created hurdles for victims to seek justice before the courts of law. To improve the formal 

adjudicatory system, these flaws must be addressed. 

 

The Criminal Law (Amendment) Act 2004 

The Criminal Law (Amendment) Act 2004460 is a significant development in anti-honour crime 

legislation. With this act, the Parliament of Pakistan introduced significant changes in the PPC 

against honour crimes. For the first time in the legal history of Pakistan, the law defined honour 

crimes by inserting a new clause under Section 299 of the PPC which reads thus: ‘[An] offence 

committed in the name or on the pretext of honour means an offence committed in the name or on 

the pretext of karo kari, siyah kari or similar other customs or practices’.461 The definition of 

honour crimes is broad and includes any offence or act of violence committed to protect or restore 

the so-called honour of the family. This definition has also recognised that honour crimes have 

their roots in the cultural norms and customs of society. The Criminal Law (Amendment) Act 2004 

increased the penalties for honour crimes and amended Section 311 of the PPC,462 which now 

reads thus: 

 

Notwithstanding anything contained in Section 309 or Section 310, where the wali does 

not waive or compound the right of qisas or if the principle of Fasad-fil-arz, the court 

may, having regard to the facts and circumstances of the case, punish an offender against 

whom the right of qisas has been waived or compounded with death or imprisonment for 

life or imprisonment of either description for a term of which may extend to fourteen 

years as ta’zir.463  

 

It also states thus:  

…provided that the offence has been committed in the name or on the pretext of honour, 

the imprisonment shall not be less than ten years.464  

 

 
460 The Criminal Law (Amendment) Act 2004. 
461 Pakistani Penal Code, s 299; emphasis added. 
462 Pakistani Penal Code, s 311. 
463 ibid; emphasis added. 
464 Pakistani Penal Code, s 311. 
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The amendment has not only increased the penalty in honour crimes cases, but has also limited the 

right of the legal heir to commute the perpetrator’s sentence. Therefore, if there is more than one 

wali and they disagree on the compoundable offence, then the court has the discretion to punish 

the perpetrator, bearing in mind the facts of the case. Providing space for wali(s) to agree on a 

compoundable offence provides them an opportunity to usurp the victim’s right to seek redress. 

The concept of wali also contradicts the principles of gender equality, as in most cases, the wali is 

a man, whose empowerment to decide whether to press charges is based on discrimination.465 

 

Although the Criminal Law (Amendment) Act 2004 introduced a few positive changes, it failed to 

achieve the desired results and fill the obvious lacunae in the law.466 First, it offered room for the 

waiver or compounding of perpetrators’ sentences, encouraged out-of-court settlements and thus 

increased the likelihood of perpetrators being absolved from punishment;467 and eliminated the 

provision of redress to victims. Second, the amendment allowed courts to exercise discretion in 

determining whether to impose a penalty of imprisonment for 10 years in honour crimes cases. 

The courts may exercise judicial discretion to offer leniency to the perpetrators of honour crimes, 

who may then evade punishment. The Act does not address the plea of grave and sudden 

provocation in cases of honour crimes to mitigate the sentence of the accused. Pakistani courts 

have entertained the plea of grave and sudden provocation as a mitigating circumstance to impose 

minimal punishments.468 The definition of honour crimes under Section 299 of the PPC is as 

follows: ‘whether the crime has been committed due to grave and sudden provocation or not’.469 

Therefore, the court is bound to reject the plea of grave and sudden provocation and the accused 

may be subject to stricter punishments. In honour crimes, social forces, including the Jirga, 

Panchayat, and the family, play instrumental roles.470 Social forces play a role in concealing 

material evidence in honour crimes cases, as a result of which it is difficult to prove the case 

beyond reasonable doubt.471 However, the Criminal Law (Amendment) Act neither addresses the 
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threat posed by these deeply ingrained and socially supported institutions nor serves to provide 

justice and redress to victims. It enables the usurpation of many opportunities for redress.472 

 

The Criminal Law (Amendment) (Offences in the Name or Pretext of Honour) Act 2016 

In 2016, social media sensation and model, Qandeel Balouch was killed by her brother in the name 

of honour.473 Civil society members and women’s rights activists staged protests against honour 

crimes and demanded that changes be made to prevent honour killings and other forms of violence 

in the name of honour. The Parliament of Pakistan enacted the Criminal Law (Amendment) 

(Offences in the Name or Pretext of Honour) Act 2016,474 which amended Sections 290, 302, 309, 

310, 338, and 345 of the PPC. It sought to fill the gaps in the legislation to combat honour crimes 

in the country. It was an important step in the fight against honour crimes in Pakistan. 

 

The Act increased the penalties for honour crimes to 10 years’ imprisonment and prescribed the 

death penalty or life imprisonment in cases of murder committed in the name of honour.475 The 

toughening of punishments for honour killings aimed to discourage the crime in the country, as 

the threat of severe punishments often serves as a deterrent. The most salient and objectionable 

provisions of the previous law against honour killings were that the legal heir of the victim was 

entitled to mitigate or remit the punishment of the perpetrator. However, the new law provides that 

the perpetrator of an honour killing is punishable by death or life imprisonment. The punishment 

is prescribed by law and cannot be waived or mitigated by the family members of the victim.476 

Making the offence non-compoundable by the legal heir is a positive development, as in most 

honour crimes, the legal heir of the victim is involved in the commission of the crime and can 

exploit the provision of qisas and diyat to evade punishment.477 This Act serves to promote redress 

for the victim and is an undeniable confirmation that honour crimes are an objective wrong under 

the laws of Pakistan. However, the imposition of the death penalty on those convicted for 
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committing honour crimes is contested because it is seen as going against the norms of human 

rights, although it is a legal form of punishment in Pakistan. Like India, Pakistan is 1 of the 56 

countries that have retained the death penalty. The tension between international human rights 

laws that prohibit the death penalty and Pakistani laws that have retained the death penalty can be 

resolved by pronouncing the death penalty only in rare cases. Similarly, it is essential for the law 

enforcement agencies to prove the guilt of the perpetrator beyond reasonable doubt and provide 

the convict access to all legal options including the application to the President of Pakistan for the 

remission of the death penalty into life imprisonment and/or other lesser punishments.478 This can 

decrease the number of death sentences; and with subsequent improvements in the legal system, 

Pakistan can gradually abolish the death penalty altogether.479 The Act has extended the scope of 

Fasad-fil-arz,480 which refers to crimes that cause public law and order situations and promote 

conflict, a significant determinant of the severity of the punishment inflicted on the accused. In 

this extreme nature of the offence, the threat posed by the offender to the community is taken into 

consideration. The new law also includes honour crimes under the ambit of Fasad-fil-arz. 

 

Some elements of the Criminal Law (Amendment) Act 2016 are subject to criticism.481 The law 

states that the prosecution has to prove the motive behind the commission of a crime.482 If the 

prosecution is successful in proving that the crime has indeed been committed to protect the honour 

of a family, only then will the court impose the punishment prescribed for honour crimes. It is 

most likely that the accused will claim otherwise or deny the motive of honour to avoid the strict 

punishment prescribed for honour crimes. It is difficult to prove the motive behind the commission 

of a crime.483 Similarly, the question of honour may result in the public scrutiny of women’s lives 

and conduct, and may violate their right to privacy, which, in turn, may discourage women from 

approaching a court of law.484  

 
478 Joan Fitzpatrick and Alice Miller, ‘International Standards on the Death Penalty: Shifting Discourse’ (1993) 19 
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481 Khan (n 466). 
482 The Criminal Law (Amendment) (Offences in the Name or Pretext of Honour) Act 2016, art 7 (4). 
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Section 302 of the PPC states that a perpetrator of a simple murder case will be liable to 

imprisonment for life or the death penalty.485 The perpetrator of an honour crime may contest the 

motive of the crime and claim that it was simple murder. This way, the perpetrator can escape the 

mandatory punishment imposed in cases of honour crimes and can be charged under Section 302 

of the PPC, instead. In such cases, the family members of the victim may exercise the right to qisas 

and diyat and waive the punishment of the accused as these elements are still present in law and 

apply to offences other than honour crimes. Therefore, the mandatory punishment provided in the 

Criminal Law (Amendment) Act 2016 may not be very effective. The discretionary power of the 

judge will eventually decide whether the crime is a murder or an honour killing and that 

discretionary power may be exploited. 

 

Third, although the Criminal Law (Amendment) Act 2016 addresses honour killings, there are no 

effective provisions for other kinds of honour crimes that do not amount to murder. Whereas 

honour killings constitute the most severe form of honour crimes, many other offences are 

committed in the name of honour, such as forced marriages, harassment, and humiliation.486,487 

Physical assault and many other types of violence are inflicted upon people in the name of honour. 

However, these other forms of violence are not adequately addressed in this law. There is no 

substantial remedy for survivors of honour crimes. Owing to the remaining legal loopholes, the 

Criminal Law (Amendment) Act 2016 has not achieved the desired results. 

 

Judicial Precedents Pertaining to Honour Crimes in Pakistan 

Pakistan’s judicial system comprises the Supreme Court, High Courts, and several lower courts. 

The judicial system has played a significant role in addressing honour crimes. Its judgments have 

been instrumental in the development of the law in Pakistan. Some major judgments addressing 

honour crimes are discussed below. It is important to analyse these judgments in order to 

understand the role of the judicial system in dealing with honour crimes. It is also important to 

understand the problems in the formal justice system that contribute towards the social support for 

the Jirga and Panchayat systems in Pakistan. 

 
485 Pakistani Penal Code, s 302. 
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Federation of Pakistan v Gul Hassan and Others 

The Zia regime introduced the Hudood Ordinance in 1979488 and incorporated the hadd 

punishments into the penal laws of Pakistan. Hudood refers to offences that are mentioned in the 

Holy Quran along with prescribed punishments.489 However, the Zia regime was reluctant to 

introduce the Islamic punishments of qisas and diyat into the penal laws of Pakistan. In Federation 

of Pakistan v Gul Hassan and Others,490 two petitioners approached the Shariat Bench of the 

Peshawar High Court and challenged the provisions of the PPC pertaining to bodily injury and 

murder. The petitioners had committed murder, but the victim’s family members pardoned 

them.491 In Islamic law, qisas and diyat empower the legal heirs of a victim to forgive and absolve 

the perpetrator of all legal charges.492 However, the penal laws of Pakistan did not recognise or 

incorporate qisas and diyat. Therefore, the petitioners claimed that the sections of the PPC 

pertaining to bodily injury and murder contradicted the principles of Islamic law.493 The Shariat 

Bench of the Peshawar High Court reviewed the provisions of the PPC and held that Sections 299 

to 338 dealing with murder and bodily injury were repugnant to Islamic injunctions.494,495 The 

court reviewed the provisions of the Code of Criminal Procedure (CRPC) and held that Section 

245 of the CRPC496 also contradicted Islamic injunctions.497 It held that Islamic injunctions 

provide for the concept of qisas and diyat in offences committed against the human body. 

However, as the provisions of the PPC and CRPC do not mention qisas and diyat, they do not align 

with the Islamic concept of justice.498 To make the laws conform to Islamic injunctions, the Shariat 

Court directed the incumbent government to incorporate qisas and diyat into the penal laws of the 

country. The government challenged this judgment before the Shariat Appellate Bench of the 

Supreme Court of Pakistan,499 which upheld the judgment of the Shariat Bench of the Peshawar 
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High Court, and directed the government to incorporate qisas and diyat into the national penal 

laws in order to bring them into conformity with Islamic injunctions.500 

 

As the Zia regime was reluctant to include qisas and diyat in the penal legislation, it delayed this 

process. These concepts were finally incorporated into national law in the 1990s. The Shariat 

Bench ruling in Federation of Pakistan v Gul Hassan and others played a crucial role in the 

adoption of the Qisas and Diyat Ordinance, which changed the criminal justice system.501 In the 

past, the state was entitled to prosecute offenders as criminals against the state. However, Qisas 

and Diyat Ordinance gave the victim’s family members the option of claiming qisas or forgiving 

the offender, which leads to a miscarriage of justice, especially in honour crimes cases. The family 

members who committed the crime or any other form of violence in the name of honour have the 

support of their families, whereas the victim’s family members forgive the accused. Therefore, the 

incorporation of these concepts into the PPC results in the accused avoiding serious charges in 

most honour crimes, which, in turn, denies the victim’s right to redress and does nothing to 

recognise the objectively wrong nature of honour crimes.  

 

The State v Muhammad Hanif and Five Others 

Muhammad Hanif and his two brothers were accused of murdering Muhammad Ashraf.502 Both 

brothers denied the charge, but Muhammad Hanif confessed and claimed that it was gravely and 

suddenly provoked. He claimed that the deceased had dishonoured his wife and he had committed 

murder under this provocation. He said: ‘I myself caused the death of Muhammad Ashraf in a state 

of grave and sudden provocation when he dishonoured and dragged my wife on the day of the 

incident’.503 The trial court accepted the confession and held that: 

 

Muhammad Hanif has taken the plea of a grave and sudden provocation which is not 

available to him now as Section 300 PPC has been substituted by a new Section 300, PPC 

and the exceptions contained in the old section have been deleted. The definition of Qatl 
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e-i-Amd has been given in the new Section 300, PPC Anyhow it serves as a mitigating 

circumstance in favor of Muhammad Hanif.504 

 

The state legislature amended PPC Section 300, and the plea of aggravated and sudden provocation 

was removed from the statute. However, the court reinstated the plea of aggravated and sudden 

provocation for honour crimes to impose a more lenient sentence on the offender and recognised 

the plea as a relevant factor in imposing more severe sentences.505 The court clarified that the 

amendment to Section 300 of the PPC modified the plea of grave and sudden provocation. 

However, it reintroduced the plea and held that grave and sudden provocation was still relevant in 

mitigating the defendant’s sentence.506 Muhammad Hanif was sentenced to 10 years’ 

imprisonment and a fine, which he had to pay as compensation (arsh) to the family members of 

the victim. This case is important for another reason. The court held that men are the protectors of 

women (qawwam),507 and are therefore responsible for protecting their wives. If a person commits 

an offence against a woman, her male relatives or members of the community have the right to 

take action against the person for the sake of protection and self-defence. The court’s ruling 

reinforces patriarchal notions of male supremacy, in which women are seen as the property of men 

that must be protected and are unable to defend themselves because they depend on men for 

protection.  

 

Justice Shafi ur Rehman said that the qisas is applicable when the victim has not committed any 

act punishable by death or is not masoom-ud-dam.508 That is, if the victim is accused of a crime 

punishable by death and is not innocent, then the perpetrator will not be liable for the death penalty 

or imprisonment for life as provided in the PPC for murder. The concept of masoom-ud-dam509 is 

exploited in honour cases in order to mitigate the sentence of a perpetrator. If a woman is accused 

of having a relationship with a man outside marriage, it is considered adultery (zina), which is 

punishable by death in Islam. In such cases, the murder of the victim is justified and the perpetrator 

can escape legal consequences. The court’s ruling in this case resulted in negative consequences 
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for victims of honour killings, especially women. This shows how difficult it is to take a 

progressive path in Pakistani jurisprudence to better protect the principles of gender equality. 

 

Ali Mohammad v Ali Muhammad 

The concepts of masoom-ud-dam,510 sudden provocation, and qawwam511 were discussed in Ali 

Mohammad v Ali Muhammad,512 where the accused killed a man he had allegedly seen in a 

compromising position with his wife. The accused took the plea of grave and sudden provocation 

and the trial court accepted the plea, as provided for in Exception 1 of Section 300 of the PPC, and 

sentenced the accused to seven years’ imprisonment with fine. The judgment was passed after 

Exception 1 was removed from the law and the plea was not available under the statute.513 

However, the judge wrongly invoked the repealed legal provision and pronounced a judgment 

under the old PPC provisions, saying that the defence of property/person and honour is a virtuous 

act and quoted the hadith of Prophet Muhammad (PBUH): ‘He who lays down his life while 

defending his person or property is shaheed’. The judge inferred that Islam extends the right to 

take the life of the aggressor in a given situation to the accused. The judges also recognised the 

role of men as protectors of women.514 They referred to Verse 34 of Sura Al Nisa, which reads 

‘Men are in charge of women’.515 The judges deduced that men, as protectors of women, are 

entitled to protect women’s honour. Thus, if someone attacks a woman’s honour, her husband, 

father, brother, and/or other male family members are entitled to take action to restore the family’s 

honour. Thus, the judgment justified killings in the name of honour. This verdict was challenged 

before the High Court and then the Supreme Court of Pakistan. The High Court acquitted the 

accused on appeal and considered the killing lawful. The Supreme Court invoked the concept that 

men are responsible for protecting women’s honour, and accordingly, the right to self-defence 

includes the right to defend one’s wife’s honour. The accused was sentenced to two years’ 

imprisonment, but as he had already served the term, he was acquitted.516  
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The defence of grave and sudden provocation has been used by Pakistani courts to offer leniency 

to the perpetrators of honour crimes.517 The amendment of Section 300 deleted this defence. 

However, in this case, the court reinstated the plea and pronounced a judgment based on it, as 

raised by the defendant. This set a negative precedent for lower courts, which could invoke the 

same provision to allow a plea that does not exist in the law, in order to justify honour crimes. 

Perpetrators of honour crimes may invoke this defence to avoid due process of law. The ruling 

may also have a negative impact on women’s status in society, as it recognises men as responsible 

for women, which makes women more vulnerable. This judgment by the higher courts is contrary 

to the Constitution of Pakistan, which protects the right to life of every human being.518 It neither 

proclaims that honour crimes are grave wrongs nor supports victims right to seek redress. 

 

Ashiq Hussain v Abdul Hameed 

Abdul Hameed shot Hafizan Bibi and Abid Hussain, both juvenile victims, when they were 

working in the cotton fields. The perpetrator claimed severe and sudden provocation, arguing that 

he had lost his self-control when he saw Hafizan Bibi (his niece) and Abid Hussain in an intimate 

relationship.519 The trial court accepted his defence and sentenced him to seven years’ 

imprisonment.520 However, the verdict was challenged before the Lahore High Court, which 

allowed the appeal, disregarded the lower court’s verdict under Section 302 (b) of the PPC, and 

sentenced the accused to death as a tazeer.521 The court enhanced the punishment and imposed a 

fine, which was payable to the heirs of the victims, and rejected the defence of grave and sudden 

provocation.522 It referenced the primary sources of Islamic law and held that Islam protects the 

rights of men and women.523 The judge noted that the Holy Quran condemns the cruel and unjust 

practices that prevailed in the pre-Islamic era, including the killing of children and discrimination 

against women. The judge discussed the culture of honour killings that prevails in different parts 

of the country and the need for a legal instrument to prevent such crimes. The court stated: 
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Legislation alone will not eliminate karo kari.524 Society too has to play its part. Certain 

social attitudes, especially those that relate to the role and place of women in a 

community, prevail in large parts of society. This means police officials, especially those 

from rural backgrounds, or even members of the judiciary, might think that those who 

commit such murders do no wrong because such actions are allowed by certain tribal or 

other customs and traditions.525  

 

The judgment reflects the deep-rooted cultural practices that promote such crimes. The court 

condemned these practices and declared them violations of fundamental rights and proclaimed 

thus:  

No court and no civilised human being can sanctify murders in the name of tradition, 

family honour or religion.526  

 

This is significant because honour killings had been justified in the earlier judgments of higher 

courts and the perpetrators were justified in their acts of seeking to escape the consequences. In 

this case, however, the court made it clear that the cultural practices that justify any form of 

violence against women and customs that justify serious crimes such as murder are blatant 

violations of the law of the land.527 The court clarified that honour killings contradict the teachings 

of Islam and cited several verses from the Holy Quran, to prove that men and women are entitled 

to equal protection before law. This ruling was a positive precedent for lower courts as it 

recognised the wrong committed, provided redress and remedies to victims, and promoted the 

guarantee of fundamental rights based on the principles of gender equality. This case is interesting 

because the courts relied on religious scriptures to support their decision. It also reflects the 

influence of religion on the Pakistani legal system. However, the use of religious scriptures by 

courts is problematic because they are open to multiple interpretations and can be used by different 

actors to pursue very specific interests. Therefore, the courts must base their judgments on the law 

rather than on religious scriptures. 
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Sanobar Khan v The State 

The victim went to the baithak (sitting area) to prepare the cot for her son. Her maternal uncle’s 

son came in and they began talking to each other. When the culprit saw them talking, he murdered 

both of them for the sake of family honour. The accused compromised with the family members 

of the victims and asked the court to release him.528 However, the court rejected his application 

and held that the crimes committed in the name of honour were not punishable under the new law 

against honour crimes and imposed the death penalty on the defendants. This verdict was 

challenged before the High Court and Supreme Court, both of which affirmed the judgment. The 

Supreme Court ruled thus:  

 

The National Assembly has amended the law to deter and prevent killings in the name or 

on the pretext of honour killing due to which hundreds of people especially women lost 

their lives every year. The offence has now been termed to be non-compoundable and it 

will be covered under the domain ‘Fasad-fil-arz’ if committed in the name or on the 

pretext of honour.529  

 

This was a progressive ruling that upheld the amendment to the law and affirmed that perpetrators 

cannot escape legal consequences by compromising with the legal heir of the victim, as crimes 

committed in the name of honour are not punishable. This confirms the judiciary’s position that 

honour crimes are objective wrongs whose punishment cannot be evaded. The legal heir of the 

victim is no longer be entitled to forgive the perpetrators of honour crimes, which is another major 

step towards guaranteeing reparations to the victim, albeit posthumously. This is an important 

development that can prevent the miscarriage of justice in honour crimes. 

 

The precedents of higher courts in Federation of Pakistan v Gul Hassan and Others,530 State v 

Muhammad Hanif and 5 Others,531 and Ali Mohammad v Ali Muhammad532 show that Pakistan’s 

higher courts have reinforced the social norms of the subordination of women. The precedent in 
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the Gul Hassan case led to the inclusion of qisas and diyat in the criminal laws of the country, 

resulting in the miscarriage of justice, especially in cases of honour crimes. In the Muhammad 

Hanif and Ali Mohammad cases, the court recognised the men as responsible for the women and 

accepted the male family members’ right to self-defence in a case of honour crime. The precedents 

in both these cases also reaffirmed the concept of massoom-ud-dam,533 which has been used as a 

means of exploitation. These three and other similar judgments have set negative precedents and 

have protected archaic and patriarchal social norms. They have also misinterpreted the references 

from the primary source of Islam to give lenient punishments. However, the decisions in Ashiq 

Hussain v Abdul Hameed534 and Sanobar Khan v The State535 indicate a positive shift in the judicial 

system of Pakistan.536 In both these judgments, the courts declared honour crimes contradictory to 

both the law and to Islamic values. In the Sanobar Khan case, honour crimes were considered as 

constituting a non-compoundable offence.537 These judgments may improve social conditions and 

serve as deterrents in honour crimes cases. 

 

Problems in the Formal Adjudicatory System of Pakistan 

The Pakistani legislature has enacted anti-honour crime laws and the judicial system of Pakistan 

has passed progressive judgments538,539,540 to prevent and address honour crimes. However, to 

make the system more effective, certain problems in the legislative and judicial systems of Pakistan 

must be addressed.  

 

Misuse of Discretionary Power by the Courts of Law 

Pakistan’s higher courts have generally treated perpetrators of honour crimes with leniency.541,542 

Judges have used the concepts of masoom-ud-dam,543 grave and sudden provocation, and 
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qawwam544 to justify honour crimes and, in some cases, honour killings, which constitute blatant 

violations of national and international human rights instruments that protect gender equality and 

the right to life. Masoom-ud-dam545,546 refers to the case in which a person is not guilty of an 

offence punishable by death. A person who has murdered another person who is guilty of such an 

offence, for example, a married woman or man who has committed adultery, is entitled to lenient 

punishments in Islamic law. Qawwam implies that men are in charge of women, whom they have 

to protect.547,548 Therefore, they have the right to self-defence to protect a woman’s honour. These 

concepts are based on the superiority of men and are rooted in patriarchal customs, which have no 

legal basis. In some cases, the courts have reintroduced the plea of grave and sudden provocation, 

which had been removed from the statute books,549 thus reinforcing these patriarchal norms and 

contributing to the increase in honour crimes.550  

 

The Incorporation of Religious Laws into the Penal Code 

The introduction and incorporation of the Hudood and Qisas and Diyat Ordinances into Pakistani 

penal laws have resulted in negative consequences for women’s rights.551,552,553 The Sharia courts 

set up to enforce these laws have exacerbated the problems and encouraged various forms of 

violence. The concepts of qisas and diyat were exploited by perpetrators to escape punishment by 

compromising with the family members of their victims. However, the Criminal Law Act 

(Amendment) (Offences in the Name or Pretext of Honour) 2016 amended the law and prescribed 

severe punishments for honour crimes. The Act made honour crimes non-compensable. The 

sentence imposed by a court cannot be reduced because of the gravity of the crime. The law made 

honour crimes non-compensable.554 However, perpetrators of honour crimes may conceal the 

motive behind their act to avoid severe punishment, and may escape criminal consequences by 

 
544 i.e. ‘duty of care’. 
545 Khan (n 466). 
546 Hongdao and others (n 472). 
547 Sanchita Bhattacharya ‘Status of Women in Pakistan’ (2014) 51 Journal on Research of Social Policy 

<http://lcwu.edu.pk/ocd/cfiles/Pakistan%20Studies/Maj/Pak-St-205/statusofwomen.pdf>accessed 26 July 2021. 
548 Khan (n 466). 
549 Cheema (n 439). 
550 Hadi (n 62).  
551 Chakrabarti (n 25). 
552 Cheema (n 439). 
553 Qadeer (n 448). 
554 non-compoundable offences are the more serious offences in which the parties cannot compromise.  



 93 

invoking the concepts of qisas and diyat, which are available in cases of murder. Therefore, the 

amendment of the law may not be very effective in cases of honour crimes. 

 

Disproportionately Low Representation of Women in the Judicial System of Pakistan 

The precedents of higher courts in Pakistan show that judges in numerous cases have endorsed 

patriarchal norms. A more inclusive judiciary with equal representation of men and women may 

be helpful in bringing about gender sensitivity, as women judges may be more sensitive to the 

issues faced by women victims; similarly, women victims may feel more comfortable discussing 

their cases with women judges.555 Therefore, it is essential to ensure the equal representation of 

women in the Pakistani legal system to challenge patriarchal norms in the wording of judgments, 

promote gender sensitivity in the legal system, facilitate the lives of female honour crime victims, 

and pursue principles of gender equality. Pakistan has endorsed the CEDAW556 and the Beijing 

Declaration and Platform for Action,557 which states thus:  

 

…women have the same rights as men to be judges, advocates or other officers of the 

court and commit themselves to establish the goal of gender balance in the judiciary.558  

 

However, the representation of women in the judiciary and other law enforcement agencies 

remains low.559 Only 7 out of 120 judges in the higher judiciary are women; women are also 

underrepresented in the lower courts.560  

 

Low Reporting and Conviction Rates 

Honour killings are considered a private matter in many parts of Pakistan. This results in low 

reporting rates. Honour killings are reported, but other forms of violence committed in the name 

of honour are rarely documented. Cases in which victims of honour crimes approach the courts for 

justice after overcoming all social barriers are usually decided by the courts only after years. The 
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conviction rate for honour crimes is very low, at a mere 2 per cent.561 There are several reasons for 

the low conviction rate, such as the destruction of evidence and reconciliation between families 

and witnesses who do not testify in court. Owing to these social structures, most perpetrators of 

escape the consequences of their crimes. The abuse of discretionary powers given to judges, the 

involvement of qisas and diyat, the disproportionately low representation of women in law 

enforcement agencies, and the low reporting and conviction rates for honour crimes are some of 

the major flaws in Pakistan’s formal justice system. Other problems, such as outdated investigation 

methods and deficiencies in the police system, make it difficult to prosecute honour crimes. To 

promote an effective method of justice, it is important to address these problems. 
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CHAPTER 4 

COMPARISON OF THE FORMAL AND INFORMAL HONOUR 

CRIME ADJUDICATORY SYSTEMS IN INDIA AND PAKISTAN 

Chapters 2 and 3 discussed and analysed the formal and informal judicial systems of India and 

Pakistan, respectively. This chapter compares the legal instruments and judicial precedents that 

address honour crimes in both countries. It presents their similarities and differences and the roles 

they have played in the respective countries. This chapter analyses and compares the informal 

justice systems of both countries in the form of Panchayat and Jirga and their similarities, 

differences, and influences. It analyses the systems in both countries to identify common causes 

for honour crimes, in order to understand the influence of the common historical contexts of India 

and Pakistan on the development of post-partition legislation, and to determine the approaches 

adopted in the formal and informal judicial systems of both countries to deal with honour crimes. 

The comparative analysis can help prescribe measures to address honour crimes in both countries.  

 

Constitutional Provisions  

After gaining independence from the British, both countries adopted the Government of India Act 

1935562 to regulate the affairs of the states. Constituent assemblies were created to enact new 

constitutions for both countries. The Constitution of India came into force in 1950. The first 

Constitution of Pakistan came into force in 1956, which was then abrogated in 1958. The second 

Constitution was adopted in 1962, and abrogated in 1969. The present Constitution was enacted 

in 1973.563 The Constitutions of both countries reflect the influence of the Constitutions of different 

democratic countries, particularly the British Common Law principles.564 Therefore, both have a 

lot in common. Both Constitutions contain a list of fundamental rights to prevent harmful cultural 

practices and traditions, including honour crimes. Although the word ‘honour crimes’ was not 

explicitly used, the rights listed aim to prohibit certain practices, including honour crimes.565 

 
562 The Government of India Act 1935. 
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Law 111. 
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Article 13 of the Constitution of India provides that all laws, customs, rules, regulations, 

notifications, and traditions shall be in conformity with the fundamental rights guaranteed by it.566 

If a custom, traditional practice, usage, or legal act is incompatible with the fundamental rights 

enshrined in the Constitution of India, it is void. Article 8 of the Constitution of Pakistan provides 

that customs, traditions, laws, and regulations must conform to the fundamental rights enshrined 

in the Constitution. All laws, customs, traditions, rules, etc., that are incompatible with 

fundamental rights are void and have no legal force.567 Honour killings are ubiquitous in both 

countries and have been practised for centuries. Therefore, they have their roots in traditions and 

customs. Articles 13 and 8 are consistent with each other and establish similar principles; they 

were enacted to prohibit harmful cultural practices, including violence in the name of honour, 

which deprives individuals of the most basic rights guaranteed by the Constitutions.568 

 

Article 14 of the Constitution of India prohibits discrimination based on caste, religion, place of 

birth, sex, etc., and promotes equality.569 Article 25 of the Constitution of Pakistan embodies the 

principle of equality and prohibits discrimination on different grounds.570 Both constitutions 

protect the right to life and liberty, freedoms of expression and movement, and numerous other 

rights.571 The lists of fundamental rights provided in the Constitutions of India and Pakistan reflect 

the influence of international human rights instruments, mainly the UDHR572 and the constitutional 

protection to human rights in different countries, such as the American Bill of Rights.573 These 

lists were included in constitutions to bring the countries’ laws in line with international legal 

principles and universally accepted human values. Although the fundamental rights provided in 

both Constitutions are similar, the nature of the two Constitutions differs. The Constitution of India 

is secular, whereas that of Pakistan has religious connotations. Article 2 of the Constitution of 

Pakistan reads, ‘Islam shall be the state religion of Pakistan’,574 and Article 2A further provides, 

‘The principles and provisions set out in the objective resolution reproduced in the Annex are 
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hereby made substantive part of the constitution and shall have effect accordingly’.575 This reflects 

a religious basis for the Constitution and affirms that the provisions of the Constitution and all 

other laws in Pakistan must be consistent with the teachings of Islam and that any law that is 

inconsistent with Islamic precepts is void. The fundamental rights in the Indian Constitution are 

supreme, whereas those in the Pakistani Constitution are subordinate to the teachings of Islam and 

religious reasons can be used to undermine them, as is evident in the later stages of legal 

development in Pakistan.576 Article 25 of Constitution of India protects all religions and there is 

no official state religion in India. The Indian legislature, unlike its Pakistani counterpart, is not 

obliged to legislate according to specific religious scriptures.577 India is very different from 

Pakistan with respect to religious denominations. However, there have been religious tensions in 

India and the State has been accused of following Hindu nationalism in recent times.578 The secular 

and religious natures of India and Pakistan, respectively, have played imperative roles in their 

legislative developments and approaches adopted in terms of relations between citizens and State 

institutions.579 

 

The Role of Religion in Legislative Developments 

In 1976, the central legislature introduced the 42nd Amendment of the Constitution of India to 

reiterate the secular nature of the State.580 In S.R. Bommai v. Union of India, the Supreme Court 

of India held that India has been a secular republic from its inception and that the State and religion 

are separate.581 Therefore, religion has no place in the law-making process and other matters of the 

State.582 However, some approaches adopted by the Indian state are at odds with its secular 

position. One of these is the legitimacy of personal laws of different religious communities in 
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India, a very diverse country with millions of followers of different religions such as Hinduism, 

Buddhism, Islam, and Sikhism. The Indian state accepts the personal laws of different religious 

communities, which means that the followers of a particular religion are subject to their personal 

laws.583 The legitimacy of personal religious laws has led to controversial issues such as the 

legality of polygamous marriage, divorce, and inheritance. Personal laws are used to exploit 

unlawful practices based on discrimination and serve as a justification for perpetrators of honour 

crimes to avoid the consequences of the crime committed.584 

 

India’s religious diversity is also reflected in its laws. However, several practices are rooted in the 

religious beliefs of India’s inhabitants that run counter to basic human rights and principles of 

gender equality. The caste system has its roots in the religious system of Hinduism, which divides 

people into different categories. It determines a person’s social status and duties, role in religious 

rituals, and job prospects.585 Dharmendra Kumar Singh586 described the dynamics of inter-caste 

marriages and legal relationships in detail. Couples opting for inter-caste marriages are reported 

to be among the most vulnerable targets of honour crimes in India.587 Members of one caste 

consider themselves superior to those of other castes, and marriage to a member of a lower caste 

is condemned and considered the defilement of the upper caste. People who cross caste boundaries 

and violate the rules of the caste system – for example, if a member of a higher caste marries a 

member of a lower caste – are considered grave faults.588 Members of the caste resort to all means, 

including violence, to maintain their caste boundaries, commit honour crimes against inter-caste 

couples, and impose various sanctions to ensure compliance with caste boundaries.589 Chapter 2 

showed that the Legislative Assembly did not uphold the caste system and enacted the Hindu 
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Marriage Act590 to legalise inter-caste marriages. The provisions of this Act protect couples in 

inter-caste marriages and impose a duty on law enforcement agencies to do the same.591 

 

Owing to the secular nature of India, the religion of the majority of the population – Hinduism – 

did not have a substantial impact on legislative development.592 The legislature has enacted 

numerous laws to eliminate harmful cultural practices and reduce the influence of religion. For 

example, members of the scheduled castes are discriminated against and most honour killings are 

committed against them. To prevent discrimination and integrate members of the scheduled castes, 

the Indian legislature enacted the Scheduled Castes and Scheduled Tribes (Prevention of 

Atrocities) Act, 1989,593 which prohibits all forms of discrimination against the lower castes and 

integrates them fully into society. It not only protects their right to life, but also protects them from 

honour crimes and other discriminatory practices. The legislature has enacted many laws to 

promote harmony between religions and legalise interfaith marriages.594  

 

Historically, India’s central legislature has upheld secular principles and enacted laws to prevent 

discrimination and protect the human rights of its residents. However, although legal instruments 

have played an important role in protecting the rights of victims, honour crimes continue to prevail 

because of the socio-political dynamics of society. Discrimination against members of lower castes 

remains widespread in India. With the rise of Hindu nationalism, discrimination against religious 

communities, especially Muslims, is on the rise in India.595 Hindu nationalist parties are believed 

to employ different means to create hatred against the members of other religious communities, 

which may undermine the secular identity of India.596 Growing Hindu nationalism also creates 
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inter-religious tensions, which may increase the number of honour crimes committed against inter-

religious couples.597 

 

Religion has influenced legislative developments in Pakistan and was instrumental in the struggle 

for Pakistan’s independence from British rule.598 The two-nation theory divided the people of the 

subcontinent based on their religion.599 Although the founder of Pakistan wanted to lay down 

secular foundations for the country, the role of religion in the legal developments increased over 

time.600 In Pakistan, religious doctrines were exploited to gain legitimacy, prompting numerous 

heads of state to amend the law to include religious tenets. For example, the first Constituent 

Assembly passed the objective resolution601 in 1949 that has remained part of the three 

constitutions as a preamble, which declared Pakistan an Islamic Republic and the injunctions of 

Islam are the yardsticks to determine the legitimacy of laws in Pakistan.602 Manzooruddin603 

argued that military dictator Ayyub Khan created the Islamic Ideological Council to evaluate 

whether or not the laws of the State aligned with Islamic laws.604 

 

The most prominent changes were made in the Zia regime. Owing to geo-political dynamics and 

the need to gain popularity in the country, Zia introduced an Islamization policy605 that introduced 

many changes in the adjective and substantive laws of the State.606 These changes include 

amendments to the Evidence Act607 to Qanoon Shahadat,608 to make it consistent with Islamic 

injunctions. These changes exacerbated the already prevalent discrimination against women. For 
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example, the testimony of two female witnesses is considered equivalent to that of one male 

witness in financial matters.609 The principle of tazkiyah al shahood610 has been exploited in hadd 

cases to defame female witnesses and question the credibility of their testimonies.611 Similarly, 

numerous provisions were added to discriminate against women.612 

 

The Zia regime also laid the foundation for a parallel legal system in Pakistan by establishing 

Sharia courts,613 which were established to ensure strict compliance with Islamic laws in Pakistan. 

The precedents of the Sharia court may contradict those of common law courts in Pakistan.614 The 

Hudood Ordinances615 (or the ‘Zina Ordinance’), which criminalised pre-marital and extramarital 

sex as a criminal offence punishable by hadd, was one of the most controversial laws to be 

incorporated into the penal laws of Pakistan by General Zia. Under the ordinance, convicted 

unmarried men and women were subject to a penalty of 100 lashes, whereas married men and 

women were subject to the death penalty. The ordinance imposed inhuman punishments and 

included a highly criticised procedure to prove guilt.616,617 There was no difference between rape 

and consensual sex. Thus, in many cases, the victims of rape were charged with adultery and 

subjected to harassment, humiliation, and strict punishments instead of being provided justice.618 

 

The Zia regime introduced the Qisas and Diyat Ordinance, which was also exploited by the 

perpetrators of honour crimes to avoid the consequences of their actions.619 This ordinance had its 

roots in the Islamic legal system, which provides for retribution or equal treatment. These laws 

have led to the privatisation of court procedures and the judiciary. Before the introduction of qisas 

and diyat, crimes, including honour crimes, were treated as crimes against the state, and therefore, 
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prosecuted by the state. However, with the introduction of these principles, the legal heirs of the 

victims were empowered to decide on the consequences of the crime committed.620 In most cases 

of honour crimes, legal heirs, close relatives, and/or members of the community are involved in 

the commission of the crime. Therefore, the legal heirs can use these principles to prevent the 

perpetrators, who are usually their close allies, from being punished.621 

 

The Indian legislature introduced essential measures to prevent harmful religious practices. The 

smooth democratic transitions in India’s history have led to consistent legislative development. In 

Pakistan, political uncertainty has led to the enactment of contradictory laws. The transition from 

democracy to military rule and vice versa has led to significant changes in the law. Military and 

civilian leaders have exploited religion to gain popularity in the country,622 as is evident from the 

regime of General Zia-ul-Haq. Therefore, the role of religion has had a greater influence on the 

legal developments in Pakistan when compared to those in India.  

 

The application of the analytical framework indicates that the legislative developments in Pakistan 

have been greatly influenced by religion. The Constitution of Pakistan has made it mandatory to 

make every law align with the injunctions of Islam.623 Similarly, the Qisas and Diyat Ordinance, 

the Hudood Ordinance of 1979, and numerous other laws have been taken from religious 

scriptures. In some cases, the judges of the superior judiciary have referred to qur’anic verses in 

their judgments.624 In India, there is no monopoly of any specific religion. Religious factions are 

in a continuous struggle to consolidate their position; however, the representativeness of many 

different religions makes it difficult for any one religion to obtain State support.625 Therefore, the 

Indian legislature has been successful in declaring religious principles and laws contradictory to 

human rights as illegal, which may strengthen the protection of human rights and the prevention 

of crimes including honour violence in the country. In comparison, the legislature of Pakistan has 
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incorporated religious rules and principles that have been used to exploit victims and allow 

perpetrators of crimes, including honour violence, to escape the due process of law.626,627  

 

Comparison of the Indian and Pakistani Penal Codes 

The main penal laws in force in India and Pakistan were enacted by the British. After Partition, 

both countries adopted these penal laws and made some amendments over time to suit the needs 

of their respective citizens. Therefore, the contents of the IPC and PPC are essentially similar. As 

discussed in Chapter 2, the IPC contains provisions that can be invoked in honour crimes cases, 

such as Sections 299 and 300, which punish a person convicted of murder with death or life 

imprisonment.628 It also prescribes life imprisonment or imprisonment for 10 years for culpable 

homicide not amounting to murder. Section 307 provides for sentences of up to 10 years’ 

imprisonment and a fine for convicts who threaten to kill another person.629 These provisions are 

invoked in cases of honour killings or attempts to commit honour killings. Numerous other 

provisions of the IPC are invoked in cases of honour crimes, as well. A group of persons usually 

commits the honour crime with common intention. This is often accompanied by a conspiracy to 

commit the crime. Therefore, Sections 308, 120A-120 B, 107-116, 34, and 35 of the IPC are 

invoked in cases of honour crimes committed with intent or through a conspiracy.630 The IPC does 

not have a dedicated provision addressing the specific aspects of honour crimes. The Indian 

legislature has not enacted specific legal instruments to address the particular dynamics and factors 

involved in violence in the name of honour. Thus, perpetrators of honour crimes escape the 

consequences for the crimes they commit. The loopholes in the laws help them escape punishment 

and have a negative impact on society in general, as such crimes are not considered serious 

offences.631,632 Therefore, civil society organisations and human rights groups have called for 

reforms in the country’s penal laws and for the adoption of a special legal instrument to prevent 

and address violence committed in the name of honour in many parts of India.633 
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The PPC has been amended several times. During the Zia regime, Islamic provisions were added 

to the Penal Code. Over time, the Pakistani legislature has enacted many progressive laws to 

protect women’s rights. The Criminal Law (Amendment) Act 2004 introduced significant 

amendments to the PPC in relation to honour crimes.634 The amendment inserted a clause in 

Section 299 of the PPC to define honour killings. The definition is very broad and includes 

offences committed on the basis of honour. The insertion of the definition of honour crimes is 

considered an important development, as it recognises the specificities of honour crimes and 

provides for a wide range of offences that may constitute such crimes.635 The amendment also 

increased the punishment for honour crimes and sought to address the issue of qisas and diyat 

introduced by the regime. Although the amendment has provided some clarity on such crimes, it 

has not addressed the issue of combinability of honour crimes. The Criminal Law (Amendment of 

Offences in the Name or Pretext of Honour) Act 2016 addressed the issues that were overlooked 

in the 2004 amendment,636,637 and increased the punishment for the perpetrators by adding the 

death penalty; this was done to prevent them from claiming qisas or diyat, as a result of which the 

compoundability issue was resolved.638 The provisions on grave and sudden provocation cannot 

be invoked in cases of honour crimes, either, and the courts will not take the plea into account to 

mitigate the sentence of the convicted.639 

The provisions of IPC and PPC can be invoked in honour crimes. However, the nature of violence 

in the name of honour requires specific provisions to address various factors involved in these 

cases. The IPC does not address honour crimes. Therefore, civil society organisations and human 

rights groups have been lobbying for the enactment of specific legal instruments to deal with such 

crimes. The amendments to the PPC have provided some clarity by providing a broad definition 

of honour crimes. Similarly, the recent amendment reflects an effort on the part of Pakistani 

lawmakers to address the problems created by the inclusion of qisas and diyat in the criminal laws, 

to reduce the influence of religious principles in the law and to prevent perpetrators from escaping 
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the justice system. Thus, the Pakistani legislature has made significant changes to the law. The 

Indian legislature can also make similar changes to the IPC in order to address honour crimes. 

 

Comparative Analysis of Judicial Precedents  

The higher courts of India have played an important role in protecting the victims of honour crimes 

by imposing punishment on the perpetrators. The formal judicial mechanism has, can, and does 

recognise transgressions. Most legislative instruments and judicial precedents are in line with the 

principles of gender quality and have successfully helped the victims of honour crimes. Chapter 2 

discussed the precedents relied on by higher courts in different honour crimes cases, which reflect 

the role of the judiciary in those crimes. In the Manoj-Babli Honour Killing Case,640 Babli’s family 

killed the victims for violating the rules of the Khap Panchayat, which consider people of the same 

gotra siblings and prohibits marriage between them. The courts held that a marriage within the 

same gotra is lawful and permissible under the laws of India.641 The constitution and other laws 

of India protect the right of an individual to marry.642 In this case, the trial court imposed the death 

penalty on the perpetrator and sentenced the Khap Panchayat leaders to imprisonment for their 

role in the honour killings. The court upheld the rule of law and declared the institution of Khap 

Panchayat contradictory to the laws of India.643 This judgment is a significant development in 

honour crimes cases, and may decrease the influence of these institutions and their role in honour 

crimes. Although the imposition of the death penalty is contested by human rights advocates, its 

imposition on an honour crime convict indicates the severity of the crime and the strictest 

punishment to be used to prevent similar incidents in the future. 

 

In Lata Singh v State of U.P. and Another,644 the court took into consideration the issue of inter-

caste marriages and declared the caste system a curse for the nation,645 which has resulted in many 

negative consequences such as caste-based discrimination, the marginalisation and exploitation of 

people from low-caste backgrounds, and honour crimes committed in the name of protection of 
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caste purity and honour.646 In this case, the perpetrators took advantage of the due process of law 

and enlisted the assistance of law enforcement authorities to place obstacles in the path of the 

petitioner and her in-laws, so that they were falsely accused of abduction and their freedom of 

movement and other fundamental rights were violated. The court ordered the law enforcement 

authorities to ensure the enforcement of the law.647 Instead of creating hurdles for victims by 

supporting the perpetrators, the court directed them to protect the rights of the victims. In this case, 

the judiciary recognised the problems among law enforcement agencies and directed them to.648 

 

Honour violence is committed against women, who are accused of bringing dishonour to the family 

or society, couples, and the victims’ families. In State of U.P. v Krishna Master and Ors,649 six 

individuals were killed in the name of honour. The Supreme Court held that the killings of six 

persons in the name of honour constituted a grave violation of human rights and sentenced the 

convicts.650 Honour crimes are committed by the family members or close allies of a victim on the 

pretext of protecting familial or community honour.651 These perpetrators have a different 

interpretation of the crimes they commit. However, in Bhagwan Dass v State of Delhi,652 the 

Supreme Court convicted the father of the victim for committing murder to protect the honour of 

the family.653 The court held that honour crimes are barbaric, feudal practices that deserve the 

death penalty.654 In Shakti Vahini v Union of India,655 the Supreme Court directed the central and 

state governments to take preventive, punitive, and remedial measures for the elimination of 

honour crimes in India.656 The judgment is binding, and the state institutions are bound to act in 

compliance with it.657 
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Although there are lacunae in the judicial system of India, some judgments have played a positive 

role in preventing the violation of human rights. The courts have upheld inter-gotra,658 inter-

caste,659 and inter-religious marriages.660 The judgments have affirmed the right of individuals to 

bodily autonomy and to make their own decisions. Severe penalties imposed on perpetrators by 

the higher courts have deterred the commission of crimes and may deter honour killings in the 

future. While it is contested that the imposition of severe punishments is not always effective in 

stopping these practices, it is important to address the root causes of the crimes and hold the 

convicts accountable for their actions.661 Judicial precedents show that the judiciary is aware of 

social realities and wants to play a positive role in eliminating stereotypes that contribute towards 

the commission of various crimes. In several cases, the courts have indicated that the roots of 

honour crimes lie in the concept of honour, which is prevalent in society.662 The courts have 

considered the causes of honour crimes, such as the customs and traditions practised in different 

parts of the country, which consider women the guardians of the honour of the family and 

community. A violation of cultural practices is tantamount to a violation of honour and reveals the 

role of informal institutions in enforcing such practices. Courts have issued instructions to state 

authorities to take action against honour crimes. Judicial precedents of the higher courts of India 

reflect a progressive approach. However, the situation is different in Pakistan. Some of the judicial 

precedents as discussed in Chapter 3 reveal positive and negative directions.  

 

The plea of grave and sudden provocation was introduced into the penal law by the British to 

mitigate sentences in certain circumstances. However, after independence, Pakistan’s legislature 

amended the provisions of the PPC to remove the plea of grave and sudden provocation. As seen 

in State v Muhammad Hanif and 5 Others663 and Ali Mohammad v Ali Muhammad, Pakistani courts 

have accepted the plea of grave and sudden provocation and declared it a mitigating factor in 

determining the punishment.664 Thus, this plea has been used by the perpetrators of honour crimes 

to mitigate the sentences imposed on them. These to judgments are problematic for many reasons. 
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For example, the judges justified the patriarchal values of society by declaring that men are the 

qawwam or protectors of women and their role extends to protecting women’s honour. Similarly, 

the judgments discussed the concept of masoom-ud-dam, where the behaviour of the victim is 

taken into account before imposing punishments on the convicts.665 Thus, victims of honour crimes 

are harassed and humiliated, and other derogatory means are used to denigrate their behaviour. 

 

The concepts of qisas and diyat have been exploited by the perpetrators of honour crimes for 

decades.666,667,668 They have made such crimes a private affair in which the legal heirs of the victim 

may commute the sentence or pardon the accused, thus restricting the authority of the state to 

prosecute criminal cases. In Federation of Pakistan v Gul Hassan and Others case,669 it was clear 

that the Zia regime was reluctant to include the Islamic punishment of qisas and diyat in the 

country’s penal laws.670 However, the Shariat Court declared that the PPC provisions governing 

assault and murder were contrary to the principles of Islamic law, where the legislature 

incorporated them into the law. Had the Shariat Court not given this ruling, the provisions on qisas 

and diyat may not have formed part of the law and would not have been exploited by the 

perpetrators of honour crimes. Therefore, this judgment set a negative precedent that had negative 

consequences for victims of honour crimes. The inclusion of Qisas and Diyat Ordinance was 

exploited by those who were convicted of honour crimes in order to avoid punishment, whereas 

victims of rape and sexual assault were accused of adultery.671,672 Thus, victims are reluctant to 

report crimes committed against them. 

Federation of Pakistan v Gul Hassan and others, State v Muhammad Hanif and 5 others, and 

Mohammad Ali v Muhammad Ali had a negative impact on victims of honour crimes in Pakistan. 

Following these decisions, the Qisas and Diyat Ordinance was incorporated into Pakistan’s penal 

laws and the plea of grave and sudden provocation was allowed by the lower courts following the 

precedents established in these cases. Recent judgments of the higher courts, however, reflect a 
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change in approach. For example, in Ashiq Hussain v Abdul Hameed,673 the accused took the plea 

of grave and sudden provocation and, although the trial court accepted the plea; the higher court 

set aside the trial court’s judgment, dismissed the plea of grave and sudden provocation,674 and 

imposed the death penalty on the convict.675 The judgment referred to the primary sources of Islam 

and held that women and men are equal and the crimes committed in the name of honour are 

against the teachings of Islam.676 This judgment reflects a progressive interpretation of Islam.677 

In Sanober Khan v the State,678 the court imposed the death penalty on the convict679 and held that 

after the amendments to the PPC, the provisions of qisas and diyat are no longer applicable to 

crimes committed in the name of honour.680 Therefore, the legal heirs cannot waive the accused’s 

punishment, and the convict has to face the punishments imposed on him.681 In both these cases, 

the Pakistani judges considered various aspects of honour crimes, such as their causes. These 

judgments are important precedents for lower courts to follow in handling honour crimes. The 

progressive interpretation of the primary sources of Islam, the imposition of severe punishments 

on the convicts, and the rejection of the plea of grave and sudden provocation can serve as effective 

deterrents to honour crimes. 

 

The comparative analysis of the precedents of the higher courts of India and Pakistan in honour 

crimes cases shows that both judicial systems have played an important role in addressing the issue 

by identifying the causes and dimensions of honour crimes and providing guidance to the state 

institutions and society on the role(s) they should play in addressing the menace. Although some 

of the judgments of higher courts in Pakistan may have had a negative impact on victims of honour 

crimes, recent judgments reflect a more progressive approach. Therefore, the judicial system of 

both countries has great potential in dealing with crimes committed in the name of honour, 

although there are still some gaps that need to be addressed.  
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Comparative Analysis of the Informal Adjudicatory Systems  

The informal justice systems in India and Pakistan have many similarities and differences. This 

section compares the informal adjudicatory systems in both countries and their role in honour 

crimes. As discussed in Chapter 2, there are two types of Panchayat systems in India, namely 

Panchayati Raj682 and Khap Panchayat. The former is a legal institution recognised by Indian law 

for effective administration at the grassroots.683 Panchayati Raj members are elected 

representatives from all segments of society.684 The Khap Panchayat is an informal system that 

comprises self-appointed leaders of the community who consider themselves the guardians of 

customs and traditions.685 They employ different means to ensure compliance with the customs 

and traditions to maintain their status quo.686 The Khap Panchayat protects traditions that 

contradict Indian and human rights laws, such as the prohibition on inter-caste and inter-gotra 

marriages.687 

 

The Jirga operates in the tribal areas of Pakistan,688 and has its roots in Pashtunwali, which refers 

to the code of conduct followed by the Pakhtun people.689 Like the institution of Khap Panchayat, 

the Jirga comprises self-proclaimed local leaders who employ different means to ensure the strict 

enforcement of the Pakhtunwali culture.690 There is a strict division of roles between the sexes in 

Pakistani society. Male and female characteristics are strictly assigned to the respective sexes, and 

a person’s role in the household and society is determined by their gender. For example, women 

are expected to be caring, nurturing, and submissive, whereas men are expected to be brave, 

courageous, and strong. The portrayal of these characteristics is also reflected in their daily lives. 

Women are expected to stay within the confines of their homes and take care of others and perform 

domestic duties, whereas men are expected to protect their families, participate in public life, and 

show leadership qualities. Men expressed their physical strength on the battlefields in the past. 
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They are the breadwinners of the family and lineage passes down through men.691 Women are 

considered symbols of honour,692 and the traditions impose different rules of conduct to be 

observed by women to protect the honour of both the family and tribe.693 This code of conduct 

comprises rules that regulate dress codes, behaviours in public, etc.694 Men are obliged to uphold 

honour by making sure that women observe the customs. The Panchayat system prevalent in the 

Sindh and Punjab areas follows similar patterns. The Jirga and Panchayat are based on patriarchal 

norms.695,696 The customs and traditions established by these institutions uphold male supremacy. 

As Ismail noted, both institutions consider women the symbol of honour and have established a 

code of conduct that governs their behaviour.697 These rules and regulations restrict women’s 

freedom, force them to live in a state of constant fear and oppression, and make women subservient 

to their male counterparts, who have the power to watch over their honour and regulate their 

behaviour.698 These institutions deprive women of their basic human rights as guaranteed by the 

laws of India and Pakistan. They treat women as property, consider them non-existent, and believe 

that they must be protected and guarded by the male members of society.699  

 

The traditions and customs promoted and protected by the institutions of Jirga and Panchayat are 

based on discrimination against women. Therefore, women are not represented in these 

institutions,700 even in cases that concern them. They are not given the opportunity to appear before 

the institutions and present their truths. Instead, men make decisions on their behalf. These 

institutions do not consider women human beings, which is evident in their treatment of and 

attitude towards women. They seek to restrict women’s freedom and impose their codes of conduct 

to control women. The use of force against women, including honour crimes, is a corrective 

measure justified by these institutions.701,702,703 
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The modus operandi followed by the Khap Panchayat and Jirga are similar.704 When a problem or 

dispute arises in a community, tribe, or caste, or an individual violates the designated code of 

conduct, the elders gather in one place,705 and operate as self-proclaimed leaders constituting an 

assembly that has enormous power.706 The assembly takes into consideration the facts of the case. 

In most cases, the parties are not given the opportunity to appear before the assembly and justify707 

or deny the claims made against them.708 Parties belonging to vulnerable groups709 such as women 

and individuals from lower caste or tribal backgrounds have no opportunity to be heard. The 

assembly pronounces judgments based on their discretion.710 The procedures followed by the Jirga 

and Panchayat are not codified711 but have been formed based on centuries-old practices, which 

over time.712 Although there may be some differences in the procedure, the main aspects are 

similar.713 

 

The Khap Panchayat and the Jirga mainly comprise powerful members of society such as feudal 

lords and/or religious leaders.714 They use these systems to pursue their own political and economic 

interests.715 In most cases, these institutions impose strict sanctions to uphold their authority.716 

Although they do not have an executive body to enforce their judgments, their decisions can be 

implemented because they enjoy public support and social pressure,717 which includes isolating a 

person or the family of the respective persons, imposing economic sanctions, and social boycott.718 

Another similar aspect of the two institutions is the communal system. Both institutions function 

 
704 Roder (n 347). 
705 ibid. 
706 ibid. 
707 ibid. 
708 D’Lima (n 15). 
709 ibid. 
710 ibid. 
711 Bharadwaj (n 105). 
712 ibid. 
713 ibid. 
714 Robert Hayden, ‘A note on caste panchayats and government courts in India’ (1984) 16 Journal of Legal 

Pluralism and Unofficial Law 43. 
715 Vasudha Nagaraj, ‘Local and Customary Forums: Adapting and Innovating Rules of Formal Law’ (2010) 17 

Indian Journal of Gender Studies 429. 
716 Craig Johnson, Priya Deshingkar, and Daniel Stuart, ‘Grounding the State: Devolution and Development in 

India's Panchayats’ (2005) 41 Journal of Development Studies 937. 
717 Sadiq (n 109). 
718 ibid. 



 113 

in societies where the values of the community are highly regarded and the rights of the individual 

are not taken into account or given the importance they deserve.719 In the Jirga, because tribal 

identity is considered most important,720 tribes go the extra mile to protect their social status.721 In 

the Khap Panchayat, the association with a particular caste or community is imperative for their 

existence.722  

 

Although there are many similarities between the Khap Panchayat and Jirga, they operate in 

different contexts and have different codes of conduct.723 The Khap Panchayat protects the caste 

system and maintain caste hierarchy.724 It protects and enforces traditions such as prohibiting inter-

caste and intra-gotra marriages.725 The Panchayat in Punjab and Sindh protects social classes. The 

Jirga protects tribal values726 particularly, the code of conduct or the Pashtunwali.727 Caste and 

tribal systems empower community leaders to make decisions for and exercise power in their 

communities. Therefore, they use various means, including violence, to enforce the traditions and 

customs and maintain their status quo.728 They decide on a range of cases. For instance, the gang 

rape of Mukhtaran Mai was adjudged by the local Panchayat,729 the atrocities committed in the 

Kohistan cases were subject to the diktat of the Jirga,730 and the brutal murders in the Manoj-Babli 

case were committed on the orders of the Panchayat.731 

 

Both institutions share many similarities.732 The Jirga and Khap Panchayat have evolved over 

centuries and exert great influence in society. These institutions operate in patriarchal and 

patrilineal societies where lineage passes through males who have control over most 
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resources.733,734 These institutions protect male dominance by safeguarding practices and customs 

based on discrimination against women.735 They employ similar means to control women 

including honour violence to restrict their freedom and maintain the supremacy of men.736 They 

impose sanctions and employ the use of force to maintain their authority and enjoy social 

support737 for their judgments. However, they differ in terms of their objectives, standard practices, 

and other aspects. These institutions are illegal,738 unconstitutional,739 and unlawful,740 but play an 

important role in honour crimes. 

 

CONCLUSION 

This thesis has three aims. First, it sought to contribute to the literature on honour crimes 

committed in South Asia, particularly India and Pakistan. Both countries have reported some of 

the highest numbers of honour crimes741,742 and share the same historical context.743 This thesis 

critically analysed the concept of honour in both countries and examined the factors that contribute 

to violence in the name of honour. The first chapter examined the history of the subcontinent, 

analysed the different civilisations, and described how the region evolved from a matriarchal 

society during the Indus Valley Civilisation to a patriarchal one. The advent of foreign invaders 

from different parts of the world and their settlement in the region contributed to this shift,744 and 

resulted in the commission of different forms of violence, including honour crimes against 

women.745 The chapter also analysed the concept of honour746,747 and the different dynamics of 

honour crimes. 
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Second, reference was made to the two types of systems that exist in India and Pakistan for the 

adjudication of honour crimes: the formal and informal adjudication systems, which comprise legal 

instruments enacted by the legislatures of both countries and the precedents established by the 

Supreme Court and the High Courts in honour crime cases, and the decisions passed by the Khap 

Panchayat in India and the Jirga and Panchayat in Pakistan, respectively. These organisations are 

set up by self-appointed community leaders to ensure strict adherence to customs and 

traditions.748,749 This thesis analysed these two streams of jurisprudence to understand how the 

problems in the formal system strengthened the Khap Panchayat and Jirga. To better understand 

the relationship between these informal and formal institutions, this thesis analysed the relevant 

legal instruments and judicial precedents of both countries. It also analysed the Jirga and the 

Panchayat, their historical development, and modus operandi to understand their role in honour 

crimes. 

 

Building on a comparison of the two systems of justice, this thesis establishes that the informal 

institutions contradict human rights and condone honour crimes to maintain their authority. As 

informal justice systems are rooted in the customs and traditions of their respective societies, they 

employ various means, including honour crimes, to ensure strict adherence to customs and 

traditions that run counter to human rights norms. The formal system is criticised for imposing the 

death penalty. Thus, in comparison, both systems are different because one promotes crisis 

whereas the other imposes retributive punishment as a preventive measure against such crimes.750 

Cases were also discussed in which the judgments of the Jirga and the Panchayat resulted in serious 

human rights violations. In numerous cases, both systems have incited and pressured families and 

community members to commit various crimes in the name of honour. The thesis also highlights 

the gaps in the formal legal system that have contributed to the social support of the informal legal 

system. Based on this, it sought to recommend measures to address these gaps and problems in the 

formal legal system and reduce social support for the Jirga and Panchayat. 
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Reflecting on the Concept of Honour Violence  

The first part of the thesis looked at the concept of honour crimes and enumerated the definitions 

of the crime as formulated by HRW, UNICEF, and other human rights organisations and 

concluded that honour crimes are acts of violence committed against individuals, mainly women, 

to protect the honour of the family. Honour is a social construct751,752 that refers to an individual 

or family’s social status or reputation in their community or society.753 The community or society 

sets a certain standard of behaviour to maintain its social status and prestige. Failure to comply 

with the standard code of conduct may deprive a person or family of the respect or prestige that 

was previously accorded to them.754 To regain their lost status, they use violent means against the 

person accused of violating the standard code of conduct and dishonouring the family. This results 

in honour crimes. The standard code of conduct in these societies is determined by various factors 

such as religion, culture, and socio-political dynamics.755 Therefore, the practices vary from one 

area to another in both India and Pakistan.756 Common practices reported to be an important factor 

in honour crimes include inter-caste, inter-religious, and intra-gotra marriages, not following a 

particular dress code or engaging in practices considered inappropriate in rural India and Pakistan. 

The standard code of conduct prescribed by these societies is rooted in patriarchy,757 which 

protects male dominance. Thus, the standard code of conduct has been designed to maintain 

traditional gender norms. In these societies, women are considered a repository of honour758 and 

have to abide by the roles and codes of conduct that are assigned to and imposed on them, 

respectively.759 Men are considered protectors of honour and use various means to control 

women’s behaviour. Honour crimes include various forms of violence such as murder, attempted 

murder, kidnapping, abduction, torture, forced suicide, acid attack, burning, forced marriage, 
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sexual assault, harassment, and gang rape, among others to control women’s behaviour and protect 

the honour of the family.760,761,762 

 

Reflecting on the Formal and Informal Adjudicatory Systems 

The formal judicial systems in India and Pakistan operate based on laws passed by the Parliament 

and relevant judicial precedents. The legislatures of both countries have enacted numerous legal 

instruments to protect and realise universally recognised human rights as enshrined in international 

human rights instruments. These instruments protect the right of life, freedom of expression, 

liberty, etc., and seek to prevent practices such as honour crimes. India has no specific legal 

instrument to address honour crimes. However, many legal instruments can be invoked in cases of 

honour crimes to punish perpetrators. The relevant legal instruments include Articles 13, 14, 15, 

21, and 25 of the Constitution of India, which deal with the illegality of traditions, customs, and 

laws incompatible with fundamental rights, equality before the law, non-discrimination on the 

grounds of religion, race, caste, sex, place of birth, etc., security of life and liberty or freedom of 

religion. These articles of the supreme law of India are relevant in cases of honour crimes that 

deprive a person of the fundamental rights guaranteed by these constitutional provisions. Similarly, 

the central legislature of India has enacted numerous laws relevant in cases of honour crimes. 

These include the Hindu Marriage Act of 1955, which legalises and protects inter-caste couples, 

one of the most vulnerable target groups for honour crimes. The provisions of the Scheduled Castes 

and Scheduled Tribes (Prevention of Atrocities) Act 1989, the Protection of Human Rights 

(Amendment) Act 2006, and the Protection of Women from Domestic Violence Act 2005 prevent 

customs and traditions that conflict with human rights; therefore, they are invoked in cases of 

honour crimes to provide justice to victims.763 The most significant penal legislation in India, the 

IPC, contains numerous provisions against honour crimes.764 Sections 299, 300, and 302 are the 

most important sections of the IPC in dealing with honour crimes, particularly honour killings. 

These provisions deal with cases of murder and manslaughter and provide for death penalty or life 

imprisonment for the convicts. Therefore, in cases of honour killing, the courts must impose the 
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death penalty or life imprisonment on the perpetrators under these provisions. Numerous other 

provisions can also be used to punish the convicts. These legal instruments have protected the 

people of India and oblige the law enforcement agencies to ensure the implementation of the laws 

and prevent honour crimes. Similarly, they provide for penalties in case of violations. These 

penalties can act as a deterrent to prevent such crimes and provide justice to the victims. 

 

The evolution of legislation in Pakistan differs from that in India because of military interventions 

and the transition from military rule to democratic government throughout Pakistan’s history. 

Religious factors have influenced the evolution of both legislation and judicial precedents. These 

inconsistencies have led to many problems with legal instruments that have had negative 

consequences for victims and protected perpetrators of honour crimes. However, over time, the 

Pakistani legislature has amended many provisions of the law to protect people against honour 

crimes. Numerous legal instruments are relevant in cases of honour crimes and protect the life and 

liberty of persons. The most important laws are Articles 8, 9, 15, and 25 of the Constitution of 

Pakistan. They refer to the illegality of customs, laws, and traditions that are incompatible with 

fundamental rights, security of life and liberty, freedom of movement and equality before the law 

respectively. These articles can be invoked to protect the rights of victims, as honour crimes 

deprive a person of these constitutionally protected rights. Most honour crimes are committed by 

close allies of victims, including family, relatives, and community members.765 The Qisas and 

Diyat Ordinance766 provided an opportunity for legal heirs to waive the perpetrators’ punishment. 

As the perpetrators committed offences with the support of the victims’ legal heirs, they misused 

the due process of law to avoid the consequences of their actions. Owing to the criticism of this 

ordinance767,768,769 and the high number of honour crime cases reported in the country,770 the 

legislature of Pakistan amended numerous provisions of the PPC. The Criminal Law (Amendment 

Act) 2004, by inserting a new clause in Section 299, defines honour crimes as offences committed 

in the name or under the pretext of honour, that is, in the name or under the pretext of karo kari, 
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siyah kari, or similar customs or practices. This definition is very broad and covers all forms of 

violence committed in the name of honour. The amendments also increase the penalties for cases 

of honour crimes. 

 

The recent amendment to the PPC titled Criminal Law (Amendment) (Offences in the Name or 

Pretext of Honour) Act 2016 addresses the problems created by Qisas and Diyat Ordinance, makes 

honour crimes non-comprisable and relieves the legal heirs of victims of honour crimes from 

waiving the sentence or settling out-of-court with the convict. These amendments are considered 

significant developments771 that have the potential to play an effective role in curtailing honour 

crime cases by closing the loopholes that perpetrators use to evade punishment, thus reaffirming 

that honour crimes are objective wrongs and assuring victims’ rights to redress and remedy.  

 

The legislative instruments enacted by India and Pakistan protect honour crime victims and 

provide a mechanism for the redress of grievances. The judicial precedents in both India and 

Pakistan show that the judicial system has played an instrumental role in the evolution of laws 

within these countries and in preventing honour crimes. The decisions in the Manoj-Babli Honour 

Killing Case,772 Lata Singh v the State of U.P. and Another,773 the State of U.P. v Krishna Master 

and Ors,774 Bhagwan Dass v the State of Delhi,775 and Shakti Vahini v Union of India776 in India 

have reinforced inter-caste, inter-religious, intra-gotra marriages, with the courts imposing very 

strict penalties to prevent similar violations of rights. The courts have also provided directives to 

state institutions to take measures to prevent honour violence and interpret the law in favour of 

victims. The judgments of the higher courts of Pakistan have protected the rights of victims by 

imposing serious penalties such as the death penalty or life imprisonment on the convicts of honour 

crimes. Ashiq Hussain v Abdul Hameed777 set a significant precedent by quoting the primary 

sources of Islam to prove that honour crimes have no place in the injunctions of the religion and 
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are blatant violations of human rights.778 In Sanobar Khan v The State,779 the court dismissed the 

out-of-court settlement and prescribed the death penalty for honour killings. The recent judgments 

imposing heavy penalties, rejecting the plea of grave and sudden provocation, declaring that 

honour violence oppose the religious teachings of Islam, and rejecting out-of-court settlements in 

honour killings cases may prove effective for the prevention of such crimes in Pakistan.  

 

The formal justice systems have played an important role in addressing honour crimes and have 

shown great potential in dealing with such crimes. However, they have not been able to achieve 

the desired results in eliminating the social support associated with the informal system. These 

lacunae are related to the disproportionate representation of women in the judiciary and other law 

enforcement agencies, which have resulted in misogynistic rulings against the victims of honour 

violence, as evidenced by some of the precedents of Pakistani courts that have admitted the plea 

of grave and sudden provocation, the concepts of masoom-ud-dam and qawwam,780 to justify the 

actions of the perpetrators of honour crimes. Other issues include the influence of religious laws 

within the penal laws, such as the concept of qisas and diyat in Pakistani laws and the legitimacy 

of personal laws in India, which may be exploited by the accused to escape punishment.781 There 

are many other obstacles, such as the delay in the pronouncement of judgments in courts, the low 

reporting and conviction rates, and social acceptance and support of informal adjudication 

mechanisms and judgments.782,783 

Despite the issues in the formal systems, the analysis of the institutions of the Jirga and Panchayat 

establishes that the formal system is the better option. The Mukhtaran Mai784 and Kohistan cases785 

in Pakistan exposed the role of the Jirga in the promotion of honour crimes. Similarly, Manoj-

Babli786 and numerous other cases indicate that the Khap Panchayat advocates cruel practices and 

promotes grave violations of human rights in India. These institutions have been using force and 
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means such as isolation, economic sanctions, and social pressure to promote honour violence.787,788 

Therefore, these institutions have been declared unlawful in these countries by their respective 

apex courts.789,790  

 

Recommendations 

Despite its problems, the formal court system plays an important role in addressing honour crimes. 

The precedents have declared the Khap Panchayats and Jirga incompatible with the Constitution 

and other legal instruments of India and Pakistan, and have effectively made them illegal. Courts 

have imposed harsh punishments on those convicted of honour crimes to serve as a deterrent and 

prevent similar crimes in the future. Legislators have invoked instruments to protect the rights of 

victims and punish those convicted of honour crimes. The Panchayat and Jirga have supported 

honour crimes by putting pressure on family members to commit them. Therefore, measures 

should be taken to address the problems in the formal legal system. The thesis recommends that 

India and Pakistan must take substantial measures to increase women’s representation in the 

judiciary and other law enforcement agencies, as their presence would increase representation and 

empathy towards women victims, as they tend to feel more comfortable with women. This can 

counter the patriarchal mindset prevalent in these institutions, which is reflected in their judgments. 

Similarly, the inclusion of women in law enforcement agencies can empower them to challenge 

the patriarchal norms that confine women to the private sphere. This can improve the status of 

women in their respective countries, and victims of honour crimes will be able to approach law 

enforcement agencies and the judiciary more confidently and safely to voice their grievances. 

 

Second, justice delayed is justice denied. The judicial systems of India and Pakistan take years to 

adjudicate civil cases, and decades to adjudicate criminal cases. Citizens do not have confidence 

in these institutions and turn to the Jirga and Panchayat instead. It is important to ensure speedy 

adjudication to counter social support for the informal court system. Countries can set up special 

courts or tribunals to decide and deal with the specifics of honour crimes.   
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Third, honour crimes have their roots in the patriarchal culture of India and Pakistan. To eradicate 

the menace of honour killings, it is important to tackle the root of the problem. The government, 

civil society organisations, and other actors can play important roles in countering the patriarchal 

culture. It is important to both ensure adequate representation of women in all spheres of life and 

women’s empowerment. It is essential to educate women about their legal rights and give them 

the confidence to approach the relevant state authorities to resolve their problems. 

 

Fourth, honour crimes are unique and involve a range of factors. Therefore, general penal 

legislation may not be sufficient to tackle such crimes, as is evident from the recent amendment to 

the Pakistani Penal Code, which provides a specific definition of honour crimes. Similarly, the 

Indian legislature should enact special legislation or add provisions to the IPC to address honour 

crimes. Civil society and human rights organisations in India have also been lobbying for specific 

laws to address this issue. It is also important to address the negative impacts of religious laws and 

prevent their influence on criminal law, as shown by the negative consequences of the inclusion 

of qisas and diyat in Pakistan’s criminal law. 

 

Finally, this thesis found that the Jirga and Panchayat contribute to honour crimes. These 

institutions perpetuate cultural practices that contradict human rights norms and pressure victims’ 

family members to commit honour crimes in order to ensure strict adherence to traditions and 

customs and maintain their status quo. Though the Supreme Courts of both India and Pakistan 

have declared these institutions illegal, they continue to exert great influence. It is therefore 

recommended that substantive measures be taken to create awareness on the problems caused by 

these institutions and to increase people’s trust in formal state institutions. 
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